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Ab stra c t 

Rig hts o f g ro ss human rig hts vio la tio n vic tims have  be e n muc h re g ula te d  in a  

numbe r o f c o nstitutio na l re g ula tio ns. Ho we ve r, c o nc e p tua l sho rtfa lls in 

sub sta ntia l fo rmula tio ns a re  still p re se nt in the  po sitive  la w. The  sub sta ntia l 

a sp e c t sho rtfa lls have  the  p o te ntia l to  have  d e trime nta l implic a tio n to  the  

p ro te c tio n o f g ro ss human rig ht vio la tio n vic tim’ s rig hts c o nsid e ring  the  

p ro c e d ura l a spe c ts will re fe r to  the  ma te ria l la w. This c o nd itio n c e rta inly 

b e c o me  a  c ha lle ng e  whic h is e xp e c te d  to  mo tiva te  a ll re la te d  p a rtie s to  

imp ro ve  a nd  b ring  the ir b e st c o ntrib utio n in the  e ffo rt to  p ro te c t, imp ro ve  

human rig hts, a nd  e nfo rc e  la w a nd  justic e  to  the  vic tim .  

 

Introduc tion 

 

The  d e ve lo pme nt o f c rimino lo g y the o rie s in c rimina l la w a nd  the  

p ra c tic e  o f c rimina l c o urt syste m in a  numbe r o f d e c a d e s have  g o ne  thro ug h 

a  b ig  tra nsfo rma tio n, e sp e c ia lly in its re la tio n to  the  a tte ntio ns o f e xpe rts, 

a c a d e mic ia ns, a nd  p ra c titio ne rs to wa rd s the  p o sitio n o f the  vic tim in c rimina l 

c o urt p ro c e sse s. A hig he r d e g re e  o f a tte ntio n to wards the  p o sitio n o f the  

vic tim in c rimina l c o urt is sho wn b y the  a d o p tio n o f a  va rio us le g a l re g ula tio n 

in the  inte rna tio na l a nd  na tio na l le ve l whic h re g ula te s the  p ro te c tio n a nd  

a ssura nc e  o f the  vic tim’ s rig hts. In Ind o ne sia , the  a tte ntio n to wa rd s the  

p o sitio n o f the  vic tim in the  c rimina l c o urt syste m b e c a me  c le a r with the  

a d o p tio n o f the  Ac t 13 o f 2006 o n the  p ro te c tio n o f witne sse s a nd  vic tims. In 

the  a c t, the re  a re  thre e  ma tte rs whic h are  b e ing  re g ula te d . The  first is the  

fo rmula tio n o f rig hts a nd  the  fo rms o f p ro te c tio n g ive n to  vic tims a nd  

witne sse s. The  se c o nd  c o nc e rn is the  institutio na l a sp e c ts o f Le mb a g a  

Pe rlindung a n Sa ksi d a n Ko rb a n (Witne sse s a nd  Vic tims Pro te c tio n Institutio n). 

The  third  is the  c o nd itio ns o n the  g ra nting  o f p ro te c tio n a nd  a id s re g a rd ing  



 

 

me c ha nism a sp e c ts a nd  p ro c e d ure s o f the  Witne sse s a nd  Vic tims Pro te c tio n 

Institutio n. 

This p ub lic a tio n will d isc uss b rie fly the  p ro te c tio n and  rig hts o f vic tims o f 

g ro ss huma n rig hts vio la tio ns whic h is writte n in the  inte rna tio na l huma n rig hts 

la w a nd  the  p ra c tic a l c o nte xt o f the  re g ula tio n a nd  imple me nta tio n in 

na tio na l la w. To  fo rmula te  this p ub lic a tio n, the  te rm g ro ss huma n rig hts 

vio la tio n re fe rs to  the  d e finitio n writte n in Ac t 26 o f 2000 o n the  Huma n Rig hts 

Co urt.  The  Human Rig hts Co urt Ac t d e te rmine s tha t the re  a re  two  a c tio ns, 

g e no c id e  a nd c rime  a g a inst humanity, a s g ro ss huma n rig hts vio la tio n. In the  

c o nte xt o f la w e nfo rc e me nt, c o mple xity will a rise  in c o nc e p tua l and  

te c hnic a l fo rms. This pub lic a tio n is me a nt to  a nswe r a nd  find  o p p o rtunitie s o f 

so lutio ns tha t mig ht b e  fo und  b a se d  o n e xpe rie nc e  and  the o re tic a l a nd  

p ra c tic a l kno wle d g e .  

 

Inte rna tiona l a nd Na tiona l Huma n Rig hts La w  

The  ma in re fe re nc e  in inte rna tio na l human rig hts la w o f the  d e finitio n o f 

vic tims is the  De c lara tio n o f Ba sic  Princ iple  o f Justic e  fo r Vic tim  a nd  Ab use  o f 

Po we r, a d o p te d  b y G e ne ra l Asse mbly Re so lutio n 40/  34 o f 29 No ve mbe r 1985 

whic h this p ub lic a tio n will re fe r a s vic tim  de c la ra tio n. Othe r ma jo r re fe re nc e  is 

in the  Inte rna tio na l Crimina l Co urt (ICC) Rule s o f Pro c e d ure  and  Evid e nc e  

whic h fo rmula tio n stre ng the ns the  c o nc e p t o f vic tims in the  c o nte xt o f g ro ss 

human rig hts vio la tio ns. Re g a rd ing  g ro ss huma n rig hts vio la tio ns in na tio na l 

la w, d e finitio n o f vic tims re fe rs to  Go ve rnme nt Re g ula tio n 2 o f 2002 o n the  

Pro c e d ure  o f Huma n Rig hts Vio la tio n Vic tims a nd  Witne sse s Pro te c tio n a nd  

Ac t 13 o f 2006 o n Witne ss a nd  Vic tim  Pro te c tio n. The  fo ur re fe re nc e s o f the  

d e finitio n in inte rna tio na l a nd  na tio na l is pre se nte d  in the  fo llo wing  ta b le .  

De finitio n o f Vic tim Co mpariso n Table  1 

                                                
1  Syahrial & Melly, Pemberian Bantuan dalam Undang-undang tentang Perlindungan Saksi dan Korban, 

ICW-ICJR & Koalisi Perlindungan Saksi, 2007 page 11-13. 
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Ba sic  c o mp o ne nts fo rmula te d  in the  d e finitio n o f vic tims c o nta in two  

imp o rta nt ma tte rs: first, vic tim sub je c t whic h inc lud e  ind ivid ua l o r g ro up s, a nd  

se c o nd , lo ss a nd  suffe ring  due  to  a  vio la tio n o f la w. Afte r the  b irth o f Witne ss 

a nd  Vic tims Pro te c tio n Ac t, the  d e finitio n o f vic tim shifts to  ind ivid ua lize  the  

vic tim. Co mp a re d  to  Go ve rnme nt Re g ula tio n 2 o f 2002, Witne sse s a nd  Vic tims 

Pro te c tio n Ac t a nd  Go ve rnme nt Re g ula tio n 44 o f 2008 o n the  Co mpe nsa tio n, 

                                                
2
  Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (adopted by 

General Assembly resolution 40/ 34 of November 1985), "Victims" means persons who, individually or 

collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or 

substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal 

laws operative within Member States, including those laws proscribing criminal abuse of power. 
3
  Rules of Procedure and Evidenc: Rule 85 Definiton Of Victims For the purposes of the Statute and the 

Rules of Procedure and Evidence: 

 (a) “Victims” means natural persons who have suffered harm as a result of the commission of any crime 
within the jurisdiction of the Court; 

 (b) Victims may include organizations or institutions that have sustained direct harm to any of their 

property which is dedicated to religion, education, art or science or charitable purposes and to their historic 

monuments, hospitals and other places and objects for humanitarian purposes. 

 



 

 

Re stitutio n, a nd  Aid s to  Witne sse s a nd Vic tims d o  no t sta te  the  c o lle c tive  

c o nd itio n o f vic tims whe n mo st huma n rig hts vio la tio n vic tims a re  

g ro up s/ c o lle c tive  ind ividua ls.  

The  no rm fo rmula te d  in the  ac t is c o nstruc te d in the  ind ivid ua l d e finitio n 

a nd  d o  no t c o ve r g ro up s a s sta te d  in the  d e finitio n in Go ve rnme nt Re g ula tio n 

2 o f 2002 o r the  De c la ra tio n o f Basic  Princ iple s o f Justic e  fo r Vic tims o f Crime  

a nd  Ab use  o f Po we r (a d o p te d  b y Ge ne ra l Asse mbly re so lutio n 40/  34 o f 

No ve mbe r 1985) a nd  Rule  85 o f the  Inte rna tio na l Crimina l Co urt. In the  

c o nte xt o f the  d uty a nd  autho rity o f the  p ro te c tio n institutio n this juristic  

fo rmula tio n p ro b le m b e c o me s a  ta sk tha t sho uld  b e  ha ndle d se rio usly to  g ive  

b e tte r se rvic e  o n p ro te c ting  the  vic tim. The  limite d  sc o p e  o f vic tim sub je c t will 

c e rta inly b ring  implic a tio ns e sp e c ia lly fo r the  d e ve lo pme nt o f pro te c tio n a nd  

a id  re g ula tio ns whic h the  institutio n will de live r to  the  vic tim.  

 

Rig hts o f Gro ss Huma n Rig hts Viola tio n Vic tims 

In the  vic tim d e c la ra tio n, a  numb e r o f ma in rig hts o f vic tims must b e  

a ssure d  a nd  p ro te c te d  b y the  sta te . The y a re : first, the  vic tims rig ht o f the  

ava ila b ility o f justic e  me c hanism a nd  a c hie ve  imme d ia te  c o mpe nsa tio n (in 

the  fo rm o f c o mpe nsa tio n a nd  re stitutio n); se c o nd , rig ht o f info rma tio n o n 

the ir rig hts in p ursuing  c o mpe nsa tio n a nd  re c e ive  info rma tio n o n the  p ro g re ss 

o f le g a l p ro c e sse s fo r c o mp e nsa tio n; third , rig ht to  e xp re ss the ir vie ws a nd  

o p inio ns; fo urth, rig hts to  re c e ive  a id  in the  p ro c e ss o f p unishme nt; fifth, rig ht 

o f p ro te c tio n fro m d isturba nc e , intimid a tio n, a nd  re ta lia tio n fro m the  c o nvic t, 

p e rso na l fre e d o m p ro te c tio n a nd  sa fe ty p ro te c tio n o f p e rso n a nd  family; a nd  

sixth, rig ht o f sp e e d y and  simple  justic e  p ro c e ss/ me c hanism witho ut a ny 

d e la y.  

Me a nwhile , in the  Ro me  Sta tute  a nd  Rule s o f Pro c e dure  a nd  Evid e nc e  

a s the  ma in inte rna tio na l le g a l instrume nts fo r human rig hts whic h is c lo se ly 

re la te d  to  g ro ss human rig hts vio la tio n g ive  sp e c ia l a tte ntio n o n the  po sitio n o f 

vic tims in the  trib una l p ro c e ss. This ma tte r is re g ula te d  in a  numb e r o f a rtic le s 

o n the  rig hts o f vic tims d uring  the  trib una l p ro c e sse s. The y a re  first, vic tims’  

rig ht o f p ro te c tio n d uring  the  tria l (Artic le  57 re g ula te s the  p re  tria l p ro te c tio n 

a nd  Artic le  68 re g ula te s the  rig hts o f vic tims d uring  the  tria l p ro c e ss suc h a s 



 

 

vic tims; p a rtic ip a tio n, p ro te c tio n me c hanism in the  p ro ving  sta g e s to  g ive  

sta te me nts in c ame ra  and  g iving  e vid e nc e  in e le c tro nic  me d ia ); se c o nd , 

rig ht o f p ro te c tio n in the  c o nte xt o f fina nc ia l a nd  o the r fa c ilitie s fo r the  vic tims 

a nd  the ir familie s (Artic le  79 re g ula te s the  e sta b lishme nt o f a  Trust Fund  to  

e nsure  the  rig hts o f vio la tio n vic tims a nd  the ir familie s). 

Asid e  fro m the  two  d o c ume nts me ntio ne d  a b o ve , the  inte rna tio na l 

human rig hts la w re c o g nize s the  va n Bo ve n p rinc iple s a nd  Jo ine t p rinc iple s a s 

two  ma in re fe re nc e s fo rmula te d  thro ug h d e e p  stud y c o nd uc te d  b y Sp e c ia l 

Ra p p o rte urs o f the  UN Human Rig hts Sub  Co mmissio n and  inde p e nd e nt 

e xp e rts. Ba se d  o n a  numbe r o f inte rna tio na l la w no rms, e ve ry vio la tio n o f the  

human rig hts will ra ise  the  rig ht o f re c o ve ry. Re c o ve ry me ant b y Va n Bo ve n is 

e ve ry typ e  o f re d re ss in ma te ria l a nd  no n mate ria l fo rm fo r vic tims o f human 

rig hts vio la tio n the re fo re  c o mp e nsa tio n, re stitutio n, a nd  re ha b ilita tio n inc lude  

sp e c ific  a sp e c ts o f re c o ve ry. Bo ve n p ro p o se d  six b a sic  p rinc ip le s whic h the  

sta te  tha t will fo rmula te  a  po lic y o n the  fulfillme nt o f vic tims’  rig hts must o b e y. 

The  first is tha t re c o ve ry c a n b e  pursue d  ind ivid ua lly o r c o lle c tive ly. The  

se c o nd  is tha t the  sta te  is o b lig a te d to  a p ply sp e c ia l ste p s tha t e na b le  the  

re c o ve ry ste p s to  b e  c o nd uc te d  e ffe c tive ly a nd  fully.  Re c o ve ry must b e  in 

b a la nc e  with the  we ig ht o f the  vio la tio n and  d ama g e  it c a use d  whic h 

inc lud e s re stitutio n, c o mp e nsa tio n, re ha b ilita tio n, fulfillme nt, and  g ua ra nte e  

tha t simila r e ve nt will no t o c c ur. The  third  p rinc ip le  is tha t e ve ry sta te  must 

a nno unc e  thro ug h a  p ub lic  me c hanism o r p riva te  institutio n within a nd  

o utsid e  the  sta te  a b o ut the  ava ila b ility o f re c o ve ry p ro c e d ure s. The  fo urth 

p rinc iple  is tha t the  limiting  re g ula tio ns ma y no t a p p ly in the  d ura tio n o f no  

e ffe c tive  se ttle me nt o f the  human rig hts a nd humanita ria n la w vio la tio n. The  

Fifth p rinc ip le  is tha t e ve ry c o untry must e na b le  the  sp e e d y ava ila b ility o f a ll 

info rma tio n re g a rd ing  the  re quire me nts o f re c o ve ry. The  sixth p rinc iple  is tha t 

d e c isio ns re g a rd ing  re c o ve ry o f g ro ss huma n rig hts a nd  huma nita ria n la w 

vio la tio n vic tims sho uld  be  imp le me nte d  me tic ulo usly a nd  quic kly.4 

Me a nwhile , the  b o tto m line  o f the  Jo ine t p rinc iple  is a n e ffo rt o f 

p ro te c tio n a nd  p ro mo tio n o f human rig hts thro ug h ste p s to  e limina te  impunity 

                                                
4 Theo Van Boven, Mereka yang Menjadi Korban, Hak Korban atas Restitusi, Kompensasi, dan 

Rehabilitasi. Pengantar Buku ; Ifdhal Kasim page xxi-xxii, ELSAM, 2002.  



 

 

b y a d o p ting  unive rsa l huma n rig hts b a sic  p rinc iple s to  b e  imple me nte d  to  the  

e ffo rts in the  wo rking  me c hanism o f d o me stic  la w. The  stud y e xpla ine d the  

p rinc iple s in fo ur imp o rta nt po ints: rig ht o f info rma tio n, rig ht o f justic e , rig ht o f 

re p a ra tio n, a nd  rig ht o f no  re c urre nc e  g ua ra nte e . One  o f the  rig hts o f justic e  

p rinc iple  whic h is ve ry imp o rta nt to  d isc uss is the  re g ula tio n o n the  p rinc iple s 

o f limita tio n whic h is justifie d  b y the  d e sire  to  fig ht impunity re g a rd ing  amne sty 

re g ula tio n in g ro ss huma n rig hts vio la tio n. 

The  p rinc iple  c le arly sta te s tha t a mne sty c a nno t b e  g ra nte d to  the  

p e rp e tua to r o f the  vio la tio n b e fo re  the  vic tims a c hie ve  justic e  thro ug h 

e ffe c tive  tria l. Amne sty ma y no t have  a ny le g a l e ffe c ts o n the  tria l p ro c e ss 

sub mitte d  b y the  vic tim re g a rd ing  re p a ra tio n.5 

The  c rimina l c o urt syste m c a n d e ve lo p  e ffo rts o f re p a ra tio n fo r vic tims 

o f human rig hts vio la tio n whic h is g ro up e d  into  two  ma in g ro up s: mo ne ta ry 

re me d ie s and  no n mo ne ta ry re me d ie s.6 Mo ne ta ry re me d ie s a re  re p a ra tio n 

whic h use s ma te ria l va lue s in the  fo rm o f mo ne y o f p hysic a l p ro duc ts to  re p a ir 

d a ma g e / lo ss c a use d  b y huma n rig hts vio la tio n. No n-Mo ne ta ry re me d ie s a re  

vic tims’  e ffo rt o f re p a irs whic h is mo re  b a se d  o n the  re c o ve ry o f da mag e / lo ss 

c a use d  b y the  vio la tio n b y sp e c ific  ste p s whic h c a nno t b e  va lue d  with a  

sp e c ific  ma te ria l va lue  suc h a s a p o lo g y o f pe rp e tua to r/ sta te , re ha b ilita tio n, 

no n re c urre nc e  g ua ra nte e , truth te lling , p unishme nt fo r vio la to r, o r 

d e c la ra to ry jud g me nts. 

In the  na tio na l la w g ro und , sinc e  Witne sse s a nd  Vic tims Pro te c tio n Ac t 

a nd  Go ve rnme nt Re g ula tio n 44 o f 2008 are  p ut into  e ffe c t, vic tims p ro te c tio n 

re g a rd ing  vic tims o f g ro ss huma n rig hts vio la tio n re fe r to  the  two  re g ula tio ns. 

Othe r c o nstitutio na l re g ula tio ns a re  still in e ffe c t as lo ng  a s the y d o  no t 

c o nflic t the  two  re g ula tio ns.7 The  re g ula tio ns d o  no t d iffe re ntia te  sp e c ific a lly 

rig hts o f vic tims fro m the  rig hts o f witne sse s.  This me ans tha t the  a c t ha s 

a c c o mmo d a te d  rig ht o f justic e  fo r vic tims b e c a use  the  pro te c tio n o f vic tims 

a re  d e live re d  sinc e  the  inve stig a tio n is b e ing  c o nduc te d . In the  Witne sse s a nd  

                                                
5 Kontras, Menolak Impunitas,Serangkaian Prinsip Perlindungan dan Pemajuan Hak Asasi Manusia. 

Prinsip-Prinsip Hak Korban. Kontras, 2005.page l28. 
6 Dinah Shelton, Remedies in International Human Rights Law, Oxford University, 1999. 
7 Act 26 of 2000, Government Regulation 2 of 2002 on the Procedure of Protection of Witnesses 

and Victims of Gross Human Right Violation and Government Regulation 3 of 2002 on Compensation, 

Restitution, and Rehabilitation of Victims of Gross Human Rights Violation. 



 

 

Vic tims Pro te c tio n Ac t, vic tims o f g ro ss human rig hts vio la tio ns have  two  

e xc lusive  rig hts g ra nte d  b y the  a c t whic h a re  rig hts o f c o mp e nsa tio n a nd  a id  

a sid e  fro m the  rig hts to  a sk fo r re stitutio n to  the  vio la to r.8 In the  vie w o f the  

write r, the  fo rmula tio n o f d e finitio n o f c o mpe nsa tio n sta te d  in Go ve rnme nt 

Re g ula tio n 44 o f 2008 ha s a  fund a me nta l c o nc e p tua l mista ke . The  

fo rmula tio n o f c o mpe nsatio n in the  Go ve rnme nt Re g ula tio n is c o mpe nsa tio n 

g ive n b y the  sta te  b e c a use  the  vio la to r is inc ap a b le  o f g iving  full 

c o mp e nsa tio n. 

With the  fo rmula tio n, ne w c o mp e nsa tio n whic h will be  c o nd uc te d  

d e p e nd s o n the  p re se nc e  o f the  vio la to r a nd / o r the  c a p a b ility o f the  vio la to r 

in g iving  c o mp e nsa tio n. This is c e rta inly no t c o nsiste nt with the  c o nc e p ts a nd  

p rinc iple s o f huma n rig hts la w whic h g ive s the  o b lig a tio n to wa rd s sta te s to  

g ive  p ro te c tio n a nd  a ssura nc e  to  the  vic tims ma ximally b y ta king  c o rre c t 

ste p s, me tic ulo us ste p s, a nd  g ive  sa tisfa c tio n to  the  vic tims o f g ro ss huma n 

rig hts vio la tio n. This c e rta inly b e c o me s a  ve ry imp o rta nt no te  fo r the  a utho r 

a nd  a ll d isc ussio n me mb e rs. 

Artic le  5, 6, a nd  7 o f Witne ss a nd  Vic tims Pro te c tio n Ac t b e c o me  the  

re fe re nc e  fo r rig hts, fo rms o f p ro te c tio n, a nd  fo rms o f a id s g uara nte e d  b y the  

c o nstitutio n. In a rtic le  5, the re  a re  thirte e n rig hts o f witne sse s a nd / o r vic tims 

whic h sho uld  be  no te d  in p ro te c ting  b y the  p ro te c tio n institutio n. In tha t 

a rtic le , the  Witne ss a nd  Vic tims Pro te c tio n Ac t sta te d  tha t the  ma in p ro te c tio n 

ne e d e d  is p ro te c tio n o f p e rso na l, family, a nd  b e lo ng ing  sa fe ty a nd  tha t the y 

sho uld  b e  fre e  fro m thre a ts re g a rd ing  the ir te stimo ny in the  tria l p ro c e ss. Mo re  

info rma tio n o f the  witne sse s’  o r vic tims’  rig hts g ive n b y the  p ro te c tio n 

institutio n is c o nc lud e d  in ta b le  1. Asid e  o f wha t is sta te d  in Artic le  5, the  

vic tims have  the  rig ht fo r c o mp e nsa tio n a nd  re stitutio n a s re g ula te d  in Artic le  

7 o f the  Witne ss a nd  Vic tims Pro te c tio n Ac t. Ac c o rd ing  to  Artic le  6 o f the  

Witne ss a nd  Vic tims Pro te c tio n Ac t, the  vic tims o f human rig hts vio la tio n have  

                                                
8 Detailed discussion on the compensation and restitution can be seen at Wahyu Wagiman & 

Zainal Abidin, Praktik Kompensasi dan Restitusi di Indonesia, sebuah Kajian Awal, ICW-ICJR, dan Koalisi 

Perlindungan Saksi, 2007. Explanation on aid can be seen at dilihat, Syahrial MW& Melly,Pemberian 

Bantuan dalam Undang-undang tentang Perlindungan Saksi dan Korban, ICW-ICJR & Koalisi 

Perlindungan Saksi, 2007 and Naskah Akademis dan RPP Pemberian Kompensasi dan Restitusi serta 

Bantuan bagi Saksi dan Korban Usul Inisiatif Masyarakat, ICW – ICJR- Koalisi Perlindungan Saksi, 2008. 



 

 

the  rig hts fo r me d ic a l a id  a nd  p syc ho so c ia l re ha b ilita tio n9. 

 

The  Rights o f Witne sse s and Vic tims as state d in Artic le  5 o f the  Law 

c o nc e rning  Witne ss and Vic tim Pro te c tio n 

 

Artic le s c onc e rning  the  rig hts 

g ua ra nte e d by the  La w of Witne ss 

a nd Vic tims Prote c tion 

Expla na tion on the  La w of Witne ss 

a nd Vic tims Prote c tion 

Le tte r a  

Enjo y the  p ro te c tio n o ve r the  

se c urity o f p e rso na l, family, a nd  

p o sse ssio ns, a lso  the  fre e d o m fro m 

a ny thre a d s re la te d  with the  

te stimo ny whic h will be  g ive n, b e ing  

g ive n, o r a lre a d y g ive n. 

This typ e  o f p ro te c tio n is the  

p ro mine nt p ro te c tio n ne e d e d  b y 

the  witne ss a nd  vic tims. If 

ne c e ssa ry, Witne ss a nd  Vic tim  

ne e d s to  b e  lo c a te d  in a  no n-

d isc lo sure  a re a  to  a ssure  the  sa fe ty 

o f the  witne ss a nd  vic tim  

Le tte r b  

Invo lve d  in the  p ro c e ss o f c ho o sing  

a nd  d e te rmining  the  fo rm o f 

p ro te c tio n a nd  se c urity a ssista nc e  

 

We ll e xpla ine d  

Le tte r c  

G iving  info rma tio n witho ut a ny 

p re ssure  

 

We ll e xpla ine d  

Le tte r d  

Ac q uiring  a  tra nsla to r 

This rig ht is g ive n to  the  witne ss a nd  

vic tim with no  flue nt c a p a b ility o f 

sp e a king  Ind o ne sia n in o rd e r to  

smo o th the  p ro c e ss o f tria l 

Le tte r e  

Fre e  fro m a ny de c e iving  que stio ns 

 

We ll e xpla ine d  

Le tte r f 

Ob ta ining  info rma tio n re g ard ing  

the  c a se  d e ve lo pme nt; until the  

e nd  o f the  p ro te c tio n p e rio d  

It is o fte n tha t a  witne ss a nd  vic tim 

o nly have  a  ro le  in g iving  te stimo ny 

in the  c o urt, b ut witne ss a nd  vic tim 

d o e s no t kno w the  d e ve lo pme nt o f 

the  p a rtic ula r c a se . The re fo re , the  

d e ve lo pme nt o f the  c a se  sho uld  be  

info rme d  to  the  witne ss a nd  vic tims 

Le tte r g  

Ob ta in info rma tio n re g a rd ing  the  

d e c isio n o f the  c o urt 

This info rma tio n is ne c e ssa ry to  b e  

kno wn b y the  witne ss a nd  vic tims a s 

a n a wa rd  o f the ir willing ne ss in the  

tria l p ro c e ss 

                                                
9 Explanation on the witnesses’  and victims’ rights in Witnesses and Victims Protection Act can 

be seen in Syahrial & Melly, Pemberian Bantuan dalam Undang-undang tentang Perlindungan Saksi 

dan Korban, ICW-ICJR & Koalisi Perlindungan Saksi, 2007 



 

 

Le tte r h 

Kno w if the  a c c use d  is fre e d   

The  witne ss’ s a nd  vic tim’ s fe a r o f 

re c e iving   re ve ng e  fro m the  

a c c use d  is re a so na b le  e no ug h a nd  

the y have  the  rig ht to  b e  info rme d  if 

a n a c c use d  fo r a  ja il se nte nc e  will 

b e  se t fre e .  

Le tte r I 

Ga ining  ne w id e ntity 

In se ve ra l c a se s, e sp e c ia lly whe n it 

invo lve  a n o rg a nize d  c rime , the  

Witne ss a nd  Vic tim c o uld  b e  

thre a te ne d  e ve n tho ug h the  

a c c use d  is a lre ad y b e ing  punishe d . 

In c e rta in c a se s, Witne ss a nd  

Vic tims ma y b e  g ive n a  ne w 

id e ntity.  

Le tte r j 

Ac q uire  ne w se ttle me nt 

If the  se c urity o f the  Witne ss a nd  

Vic tim is fe lt c o nc e rne d  a b o ut, 

g iving  a  ne w se ttle me nt to  the  

Witne ss a nd  Vic tim must b e  

c o nsid e re d  so  tha t the  Witne ss a nd  

Vic tim c o uld  c o ntinue  the ir living  

witho ut fe a r.  The  d e finitio n o f “ ne w 

se ttle me nt”  is c e rta in p la c e  whic h is 

te mp o ra ry a nd  c o nsid e re d  sa fe . 

Le tte r k 

Re c e ive  re imburse me nt fo r 

tra nsp o rt a c c o rd ing ly to  its ne e d   

The  Witne ss a nd  Vic tim tha t c o uld  

no t a ffo rd  to  fina nc e  the mse lve s in 

o rde r to  a tte nd  the  lo c a tio n ne e d  a  

fina nc ia l a ssista nc e  b y the  

g o ve rnme nt. 

Le tte r l 

Ob ta in Le g a l Ad vic e  

The  d e finitio n o f “ le g a l a dvic e ” is 

the  le g a l a dvic e  ne e d e d  b y the  

Witne ss a nd  Vic tim whe n it d e e ms 

ne c e ssa ry. 

Le tte r m 

Re c e ive  te mp o ra ry da ily fina nc ia l 

a ssista nc e   

The  d e finitio n o f “ te mp o ra ry d a ily 

fina nc ia l a ssista nc e ”  is d a ily c o st 

whic h is a p p ro p ria te  with the  

c urre nt situa tio n a t tha t time , fo r 

e xa mple  the  c o st fo r da ily me a l. 

 

LPSK Role  in Prote c ting  Witne ss a nd Vic tim of Huma n Rig ht Viola tio n10 

 The  a b o ve  e xplana tio n re g a rd ing  the  rig hts o f vic tims, p ro d uc e  se ve ra l 

c a te g o rie s o r sta g e s tha t will b e  the  duty a nd  a utho rity o f LPSK, whic h is: 

 First, the  fo rm o f physic a l pro te c tio n g ive n b y the  LPSK is: Pro te c tio n o ve r 

p e rso na l se c urity, fa mily, a nd  po sse ssio ns (Artic le  5 Phra se  (1) a ); Pro te c tio n 

                                                
10

 The explanation in this part is extracted from the sub-chapter concerning duty and function of LPSK 

according to the Law of Witness and Victim Protection, Syahrial &Melly, Pemberian Bantuan dalam 

Undangundang Perlindungan Saksi dan Korban, ICW-ICJR & Coalition of Witness Protection, 2007. 



 

 

fro m a ny thre a ts (Artic le  5 Phra se  (1) a ); O b ta in ne w id e ntity (Artic le  5 Phra se  

(1) i); a nd  Ac q uiring  ne w se ttle me nt (Artic le  5 Phra se  (1) j). 

 Se c o nd , the  fo rm o f witne ss/ vic tim’ s p a rtic ip a tio n in the  LPSK p ro te c tio n 

p ro g ra m is: witne ss a nd / o r vic tim have  the  rig ht to  p a rtic ip a te  in the  p ro c e ss 

o f c ho o sing  a nd  d e te rmining  the  fo rm o f p ro te c tio n a nd  se c urity a ssista nc e  

(Artic le  5 Phra se  (1) b ). 

 Third , the  fo rm o f a ssura nc e  re la te d  to  the  c o urt’ s a d ministra tio n in 

e ve ry sta g e  o f le g a l pro c e ss is: Witne ss a nd / o r vic tims ma y g ive  te stimo ny 

witho ut a ny p re ssure  in e ve ry sta g e  o f le g a l p ro c e ssing  (Artic le  5 Phra se  (1) c ); 

Witne ss a nd / o r vic tim  will be  a c c o mp anie d  b y tra nsla to r in the  e xiste nc e  o f a  

la ng uag e  b a rrie r (Artic le  5 Phra se  (1) d ); Witne ss a nd / o r vic tim sho uld  b e  fre e  

fro m a ny d e c e iving  q ue stio n (Artic le  5 Phra se  (1) e ); Witne ss a nd / o r vic tim 

sho uld  re c e ive  info rma tio n re g a rd ing  the  d e ve lo p me nt o f the  c a se  until the  

e nd  o f the  p ro te c tio n p e rio d  (Artic le  5 Phra se  (1) h); Witne ss a nd / o r vic tim  will 

b e  info rme d  if the  a c c use d  is se t fre e  (Artic le  5 Phra se  (1) h); Witne ss a nd / o r 

vic tim have  the  rig ht to  b e  a c c o mp a nie d  b y le g a l c o unc il to  re c e ive  le g a l 

a dvic e s (Artic le  5 Phra se  (1) l). 

 Fo urth, the  fo rm o f fina nc ia l a ssista nc e  a nd  me d ic s/ p syc ho -so c ia l 

se rvic e  is: tra nsp o rta tio n c o st (Artic le  5 Phra se  (1) k); Te mp o ra ry living  c o st 

(Artic le  5 Phra se  (1) m); Me d ic a l a ssista nc e  (Artic le  6 a ); a nd  p syc ho -so c ia l 

re ha b ilita tio n a ssista nc e  (a rtic le  6 b ). 

 Fifth, the  fo rm o f re p a ra tio n fo r the  vic tim o f g ro ss vio la tio n o f huma n 

rig ht tha t mig ht b e  p ro po se d  b y the  LPSK is: Co mpe nsa tio n p ro p o sa l fo r the  

vic tim (Artic le  7 Phra se  (1) a ) a nd  re stitutio n p ro p o sa l fo r the  vic tim  (Artic le  7 

Phra se  (1) b ). 

 Sixth, the  fo rm o f a c tio n a nd  se rvic e s g ive n b y the  LPSK d e sc rib e d  the  

d uty a nd func tio n o f LPSK a s sta te d  in the  La w c o nc e rning  LPSK, in p a rtic ula rly 

Artic le  1 Numbe r 3 a nd  Artic le  12. 

 Artic le  1 Numbe r 3 

 The  Institutio n o f Witne ss a nd  Vic tim Pro te c tio n (LPSK) is a n institutio n 

whic h d uty a nd  a utho ritie s is to  g ive  p ro te c tio n a nd  o the r rig hts to  the  

witne ss a nd / o r vic tim a s re g ula te d  in this La w.  

 Artic le  12 



 

 

LPSK is re sp o nsib le  to  handle  the  g ra nting  o f p ro te c tio n a nd  a ssista nc e  

fo r the  witne ss a nd  vic tim a c c o rd ing  to  the  d uty a nd  a utho rity a s sta te d  

in this La w. 

 

In Artic le  10, LPSK a lso  have  a  mand a te  fro m the  La w c o nc e rning  Witne ss a nd  

Vic tim Pro te c tio n to  e nsure  the  p ro te c tio n fo r the  witne ss a nd  vic tim  a b o ut 

the  a ssura nc e  by the  La w, whe re a s the  witne ss a nd  vic tim ma y no t b e  

p ro se c ute d  in p riva te  o r c rimina l c o urt re g a rd ing  to  the  info rma tio n g ive n o r 

the ir te stimo ny. 

 Artic le  10 

(1) Witne ss, Vic tim, a nd  Info rma nt c o uld  no t b e  p ro se c ute d  in p riva te  o r 

c rimina l c o urt fo r the  info rma tio n, te stimo ny tha t will b e , b e ing , o r 

a lre a d y g ive n. 

(2) A witne ss whic h is a lso  a n a c c use d  in the  sa me  c a se  c o uld  no t b e  

fre e  fro m the  c rimina l la w suit if he  is c o nvinc ing  a nd  le g a lly p ro ve n 

g uilty, b ut his te stimo ny c o uld  be c o me  a  c o nsid e ra tio n fo r the  jud g e  

to  g ive  a  d isp e nsa tio n fo r the  c rimina l se nte nc e s. 

(3) The  p ro visio n sta te d  in Phra se  (1) wo uld  no t b e  in e ffe c t fo r the  

witne ss, vic tim, a nd  info rma nt tha t g ive  info rma tio n witho ut a ny 

g o o d -will. 

 Artic le  10 a lso  g ive s a  d uty fo r LPSK to  assure  the  d isp e nsa tio n o f se nte nc e s 

fo r the  a c c use d tha t is a lso  b e c o me  the  witne ss o f LPSK. Eve n tho ug h the  

d isp e nsa tio n o f se nte nc e s is a n a b so lute  a utho rity o f the  jud g e , Artic le  10 

Phra se  (2) c le a rly re la te s the  d uty a nd  func tio n o f LPSK in the  tria l p ro c e ss to  

a ssure  the  d isp e nsa tio n fo r a  witne ss whic h is a lso  a n a c c use d  tha t is jo ining  

the  LPSK p ro te c tio n p ro g ra m.11 

 

                                                
11

 Article 10 Phrase (2) of the Law concerning Witness and Victim Protection is basically similar with the 

mechanism of plea bargaining (the definition of plea bargaining is the process whereby the accused and the 

prosecutor in a criminal case work out a mutually satisfactory disposition of the case subject t court approval. It 

usually involves the defendant’s pleading guilty to a lesser offense or to only one or some of the counts of a 

multi-count indictment in return for a lighter sentence than that possible for the graver charge. See Black’s 

Law Dictionary). According to this Article, LPSK should assure the existence of criminal sentence 

dispensation for the accused which is also a witness. Meaning that LPSK must take the necessary step 

to negotiate with the other law enforcer especially the Judge. 



 

 

Ca te g o rie s of Ac tio n a nd Se rvic e  Provide d by the  LPSK 

 

Ca te g orie s of 

Ac tion a nd 

Se rvic e s 

Form of Pro te c tion a nd a lso the  Re fe re d Artic le s 

A 
Pro te c tio n o ve r p e rso na l se c urity, fa mily, a nd  

p o sse ssio ns (Artic le  5 Phra se  (1) a ) 

B Pro te c tio n fro m a ny thre a ts (Artic le  5 Phrase  (1) a ) 

C Ob ta ining  ne w id e ntity (Artic le  5 Phra se  (1) i) 

1 
Physic a lly 

p ro te c tio n 

D Ac q uiring  ne w se ttle me nt (Artic le  5 Phra se  (1) j). 

2 

Assura nc e  o f 

the  

witne ss/ vic tim’ s 

p a rtic ip a tio n in 

the  LPSK 

p ro te c tio n 

p ro g ra m 

 

 

 

 

 

Witne ss a nd / o r vic tim  have  the  rig ht to  jo in the  

p ro c e ss o f c ho o sing  a nd  d e te rmining  the  fo rm o f 

p ro te c tio n a nd  se c urity a ssita nc e  (Artic le  5 Phra se  

(1) b ) 

A 

Witne ss a nd / o r vic tim  g ive  info rma tio n witho ut 

p re sure  in e ve ry sta g e  o f le g a l p ro c e ssing  (Artic le  5 

Phra se  (1)c ) 

B 

 

 

Witne ss a nd / o r vic tim  will b e  a c c o mp a nie d  b y 

tra nsla to r in the  e xiste nc e  o f a  lang ua g e  b a rrie r 

(Artic le  5 Phra se  (1)d ) 

C 

 

Witne ss a nd / o r vic tim  is fre e  fro m any d e c e iving  

q ue stio n (Artic le  5 Phra se  (1)e ) 

D 

 

 

Witne ss a nd / o r vic tim  sho uld  re c e ive  info rma tio n 

re g a rd ing  the  d e ve lo pme nt o f the  c a se  until the  

e nd  o f the  p ro te c tio n p e rio d  (Artic le  5 Phra se  (1) f) 

E 
Witne ss a nd / o r vic tim  will b e  info rme d  if the  

a c c use d  is se t fre e  (Artic le  5 Phra se  (1)h) 

3 Co urt 

Ad ministra tio n 

F 

Witne ss a nd / o r vic tim  have  the  rig ht to  b e  

a c c o mp a nie d  by le g a l c o unc il to  re c e ive  le g a l 

a dvic e s (1) l) 

A Tra nsp o rta tio n c o st (Artic le  5 Phra se  (1) k) 

B Te mpo ra ry living  c o st (Artic le  5 Phra se  (1)m) 

C Me d ic a l a ssista nc e  (Artic le  6 a ) 4 

Fina nc ia l 

a ssista nc e  a nd  

me d ic a l/ psyc h

o  –so c ia l 

se rvic e s 
D Psyc ho -so c ia l re ha b ilita tio n a ssista nc e  (Artic le  6 b ) 

A 
Co mp e nsa tio n p ro p o sa l fo r the  vic tim (Artic le  7 

Phra se  (1) a )  

5 Fo rm o f 

re p a ra tio n  B 

Re stitutio n p ro p o sa l fo r the  vic tim  (Artic le  7 Phra se  

(1) b ) 

 

Co nc lusion 

 It c o uld  b e  c o nc lude d  fro m the  e xpla natio n a b o ve  tha t the  



 

 

c o nc e p tua l we a kne sse s fro m the  sub sta nc e  o f the  c o nstitutio na l re g ula tio n 

re g a rd ing  the  vic tim o f g ro ss vio la tio n o f human rig ht is still e xist in o ur p o sitive  

la w. The  sub sta ntia l a sp e c ts c o uld  re sult in a  b a d  implic a tio n to wa rd s the  

p ro te c tio n o f the  g ro ss vio la tio n o f huma n rig ht vic tim’ s rig hts, whe re a s the  

p ro c e d ura l a sp e c t is a lmo st c le a rly re fe rring  to  the  ma te ria l la w. This c o nd itio n 

wo uld  b e c o me  a  c ha lle ng e  tha t c o uld  stimula te  e ve ry p a rty to  fix a nd  g ive  

the ir b e st c o ntrib utio n in p ro te c ting , human rig ht d e ve lo pme nt, a lso  la w 

e nfo rc e me nt a nd  justic e  fo r the  vic tim 
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