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TRANSFER PRICING: CHALLENGES AND 

SOLUTIONS  WITHIN THE ASEAN REGIME
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Abstract

Transfer pricing has recently gained a prominent highlight in ASEAN countries. Eventhough transfer 

pricing policy has already been enacted by most of each ASEAN member states, there still exists 

loopholes – especially involving the transactions of cross border transfer prices. This research paper 

will discuss and further scrutinize the legal issues constituted by these loopholes, which affect both 

PHPEHU�VWDWHV�DQG�0XOWL�1DWLRQDO�(QWHUSULVHV��³01(V´����SDUWLFXODUO\�WKRVH�DVVRFLDWHG�ZLWK�GH¿FLW�

tax revenue suffered by the member states, as a result of transfer pricing manipulations conducted 

by the MNEs. Transfer pricing concealed in the form of crossborder transactions; including but not 

limited to acquisitions, joint venture, and supply chains - impedes the movement of trade and capital, 

even catalyzes a tax distortion. Aside from ASEAN member states, MNEs are also being put at a 

disadvantage – to be subjected to a much greater burden on paying a higher cost of compliance, due 

to its responsibility to comply with more than one country’s jurisdiction and to have them imposed 

towards a susceptible double taxation.The result of this study encourages and essentially demonstrates 

WKH�QHFHVVLW\�RI�$6($1�WR�OHYHUDJH�D�¿UP�OHJDO�IUDPHZRUN�RQ�WUDQVIHU�SULFLQJ�WKDW�HPSKDVL]HV�RQ�WKH�

manifestation of ‘arm’s length principle’ in all ASEAN countries’ jurisdictions. 

Keywords: ASEAN, transfer pricing.

I. INTRODUCTION

The globalized business world has affected the international regime 

LQ�YDULRXV�DVSHFWV��PDLQO\�LQ�WKH�¿HOG�RI�LQWHUQDWLRQDO�WUDGH��1RZDGD\V��

had the trade barrier been removed and tarriff been prohibited - the 

volumes of  international global transfer of goods and services, move-

ment of capitals, also intagible assets and services has been increasing 

tremendously. In order to catch up with the global movement, with the 

help of  rapid and expeditious advances in technology, logistics, and 

transportation - has given rise to a large number of Multi National En-

WHUSULVHV��01(V���KDYLQJ�WKHP�SRVVHVV� WKH�ÀH[LELOLW\� WR�H[SDQG�WKHLU�

business by establishing subsidiaries and branches outside the parent’s 

company jurisdiction. The existence of such subsidiaries and branch-

es has successfully facilitated the conduct of cross-border intra-group 

transactions. Those transactions between such related parties, namely 
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DQ�DVVRFLDWHG�HQWHUSULVH�±�HQWHUSULVH�WKDW�GLUHFWO\�RU�LQGLUHFWO\�FRQWURO�

or being controlled in the management, control or capital,1 in which one 

party one-sidedly control the price; either determining the price lower 

WKDQ� WKH�PDUNHW� SULFH� DQG� WKXV�� VKLIWLQJ� WKH� SUR¿W� JDLQHG� WR� D� ORZHU�

tax jurisdiction; has caused a dissentment between both the MNEs and 

the government’s involved between the transaction, mainly its national 

tax authority.� However, such issues should be addressed not only in a 

‘water edge’ isolation3, but towards a broad international context as a 

whole. This matter, thus, has become a prominent highlight and been 

brought up to be a huge issue to the world of international tax law, 

QDPHO\� WUDQVIHU�SULFLQJ��7KHVH� WUDQVIHU�SULFHV�SOD\�D�KXJH�VLJQL¿FDQW�

role for MNEs and tax authoity as they determine the large part in the 

LQFRPH�DQG�H[SHQVHV��DQG�WKXV�WD[DEOH�SUR¿WV�RI�WKRVH�DVVRFLDWHG�HQWHU-

prises, especially in different tax jurisdiction.4

This paper helps to underline the underlying issues of transfer pric-

ing, experienced and faced by both MNEs and government on the matter 

of taxation on the business revenues. First, this paper will discuss about 

the transfer pricing conduct from MNEs and government’s perspective 

along with the legal loopholes dealt by both MNEs and government. 

Then, a brief case study along with the concrete examples of transfer 

pricing in the business world are outlined. Further, the rules applied for 

transfer pricing, as being practiced by United Nations (UN), Organisa-

tion of Economic and Development (OECD) member countries, and 

also European Union (EU) will also be reviewed. To conclude this pa-

per, an alternate solution for the transfer pricing issues in ASEAN are 

also being discussed. 

The legal loopholes and evasion caused by transfer pricing, also the 

non-existence of such binding regulations on the transfer pricing has 

piqued the interest of the author to conduct further research on this mat-

WHU�±�DOVR�EHOLHYHV�WKLV�SDSHU�ZRXOG�EHFRPH�D�OHJDO�SUREOHP�VROYHU�WR�

the problems or loopholes which may arise in the near future and may 

EHQH¿W�WKH�LQWHUQDWLRQDO�FRPPXQLW\�DV�D�ZKROH��

1  OECD Transfer Pricing Guidelines article 9 subparagraphs 1a and 1b
�  Lorraine Eden, ‘Taxes, Transfer Pricing, and MNEs’, Oxford University Press, 

������3������5D\PRQG�9HUQRQ��‘Multinational Corporations: Political Economy of 

Foreign Direct Investment��/H[LQJWRQ�%RRNV�������
3  Eden, p. 614
4��2(&'�7UDQVIHU�3ULFLQJ�*XLGHOLQHV��3UHIDFH��S����
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II. GROUNDS OF TRANSFER PRICING CONDUCT: IN A NUT-

SHELL

As stated above, while MNEs establish their subsidiaries and 

branches outside their parents’ company jurisdiction, it accommodates 

their needs to move their assets while also to conduct several trans-

actions, mainly from the MNE’s parent company to its subsidiary 

�� VR� FDOOHG� DQ� LQWUD¿UP� WUDQVDFWLRQ��7KRVH� LQWUD¿UP� WUDQVDFWLRQV�� DUH�

charged on whether they are following the market prices, or reaching a 

price consensus of their own, which are usually cost based - neglecting 

the market value.� In such situation, it become\s necessary for MNEs 

to determine the price among themselves, so called a ‘transfer price’. 

Transfer prices on such transactions are usually decided from both mar-

ket and group driven forces which may be differ from the open market 

conditions operating between the independent entities. Therefore, such 

transactions are not only controlled by market forces, however, also by 

the driven forces of the common interest of the related parties, such as 

associated enterprises which form a part of MNE group. To sum up, 

there are both internal and external grounds and reasons for on the set 

up of transfer pricing within the intragroup trade in goods, service, and 

intangibles assets. Followings are the MNEs and tax authority’s view 

on transfer pricing. 

III. MNES’ MOTIVATIONS FOR TRANSFER PRICING

First, the nature of MNEs is an integrated business group which 

FRQVLVW�RI�DVVRFLDWHG�DI¿OLDWHV�LQ�RWKHU�FRXQWULHV��XQGHU�FRPPRQ�FRQ-

trol, with common goals, and sharing a common pool of resources.6 

Theoretically, MNEs are only subjected to domestic law of the different 

states in which they operate in7, but during transactions, MNEs must 

comply with the different from country to country’s laws & regulations 

DQG� DGPLQLVWUDWLYH� UHTXLUHPHQWV�0DQ\� IRUHLJQ� DI¿OLDWHV� RI�01(� DUH�

UXQ�DV�WKH�SUR¿W�FHQWUHV��ZKLFK�WKH�LQFRPH�RI�WKH�WRS�VWUDWD�RI�WKH�01(V�

���8QLWHG�1DWLRQV�7D[¶V�&RPPLWWHH�:RUNLQJ�'UDIW�RQ�7UDQVIHU�3ULFLQJ���WK�-XO\�������

Roger Y. W. Tang 1997, ,QWUD¿UP�7UDGH� DQG�*OREDO� 7UDQVIHU�3ULFLQJ�5HJXODWLRQ��

Wesport, Quorum Books.
6  Eden, op cit no. 1, S�����
7  M. Sonarajah, The International Law on Foreign Investment (Third Edition), ����
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GHSHQG�RQ�WKHLU�DI¿OLDWHV¶�SUR¿W�� In this case, it is internally driven that 

the setting of transfer price within the intra-group transactions is to in-

FUHDVH� WKH�RYHUDOO�HI¿FLHQF\�ZLWKLQ� WKH�¿UP�DQG� �PRQLWRU� WKH�SHUIRU-

mance of one’s entity within the MNEs group, especially on determin-

LQJ�WKH�SUR¿WDELOLW\�DQG�LQFRPH�RI�HQWLWLHV�LQYROYHG�LQ�WKH�WUDQVDFWLRQV��

Externally, MNEs’ main purpose on conducting transfer pricing is to 

optimize the tax arrangement9.and minimize the taxes paid. By con-

ducting transfer pricing, MNE as a whole, paid a lower tax rate due to 

WKH�SUR¿W�VKLIWLQJ�LQ�WKH�ORZHU�WD[�MXULVGLFWLRQ�DQG�FRQVHTXHQWO\��KDYLQJ�

the tax liability of the relevant company distorted in consequent.10 Also, 

WKH�SUR¿W�JDLQHG�E\�01(�LV�PXFK�KLJKHU�DV�WKH�WUDQVIHU�SULFH�LV�GHSHQG-

LQJ�RQ�WKH�SULFH�DW�ZKLFK�WKH�LQWUD¿UP�WUDQVDFWLRQ�WDNHV�SODFH��+RZHYHU��

still, they are amounted to double taxation, in which they are obliged 

to pay corporate income taxes for both domestic and foreign source in-

come as they conduct a transfer pricing on the cross-border transaction.

IV. TAX AUTHORITIES/GOVERNMENT’S VIEW ON TRANS-

FER PRICING

Unlike MNEs who view transfer pricing as a media to internally 

monitor their management, meanwhile paying a reduced tax obliga-

WLRQV�WR�WKH�ZKROH�RI�01(V�JURXS��WD[�DXWKRULW\�±�LQ�FRQWUDVW���DUH�RQO\�

interested in the revenue gained by MNE’s local entity. Thus, the tax 

authority of the involved government has the right to tax the MNE’s 

income within their jurisdiction.11 However, Tax authority sees transfer 

pricing to be unpleasant since the government may lose their fair share 

of tax revenue. This is inevitably due to MNEs are paying less than they 

should be as their supposedly taxable revenue is being disproportion-

DWHO\�DOORFDWHG�WR�WKH�FRXQWULHV�ZLWK�ORZHU�WD[�MXULVGLFWLRQ�±�LQ�ZKLFK�DW�

�  Eden, loc cit�QR�����S�����
9��(UQVW�	�<RXQJ�5HSRUW�RQ�7UDQVIHU�3ULFLQJ�������
10��7UDQVIHU�3ULFLQJ�DQG�0XOWLQDWLRQDO�(QWHUSULVHV�DQG�7D[�$GPLQLVWUDWLRQ��������5H-

port of the OECD Committee on Fiscal Affairs, p. 7 (‘OECD Transfer Pricing and 

Multinational Enterprises and Tax Administration’)
11  OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Adminis-

WUDWLRQV��SDUD��������Wolfgang Schön��³,QWHUQDWLRQDO�7D[�&RRUGLQDWLRQ�IRU�D�6HFRQG�

%HVW�:RUOG��3DUW�,,,�´����:RUOG�7D[�-RXUQDO���������S�����±�����
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the end, MNE as a whole, pay less tax than they are supposed to.

V. PROBLEMS GENERATED FROM TRANSFER PRICING MA-

NIPULATION

The transfer pricing itself, is not illegal dan does not bring forth a tax 

avoidance. Only when the price set is not in accordance with interna-

WLRQDO�DSSOLFDEOH�QRUPV�RU�GRPHVWLF�ODZ�±�VR�FDOOHG�D�µWUDQVIHU�PLVSULF-

LQJ¶��DQ�LVVXH�RI�WD[�HYDVLRQ�DQG�SUR¿W�VKLIWLQJ�PD\�DULVH��,Q�QDUURZHU�

aspect of tax administration, the problems on policy and practical level 

may arise. At the policy level, governments can exercise their rights 

WR�WD[�WKH�SUR¿WV�RI�WD[SD\HU�EDVHG�XSRQ�WKH�LQFRPH�JHQHUDWHG�ZLWKLQ�

WKHLU�WHUULWRU\��,Q�SUDFWLFDO�OHYHO��LW�LV�GLI¿FXOW�IRU�WD[�DGPLQLVWUDWLRQ�WR�

obtain the detailed and pertinent data from the transactions conducted 

by MNEs located outside their jurisdiction.�� 

Although according to the abovementioned explanations transfer 

pricing seem innocuous, transfer pricing is bound to shape the tax base 

of the countries involved in the crossborder transaction, involving the 

MNEs and tax authorities. Transfer pricing is usually conducted and 

manipulated through moving the deductible expenses to the high taxes 

jurisdiction and shifting the revenues to the tax haven countries. Hence, 

without any consistent rules and administration, MNEs might be pro-

vided with an incentive to evade taxation through transfer pricing ma-

nipulation, which is an over or under-invoicing of related party transac-

tions in order to avoid government regulations13��DQG�\HW�±� WKH�ZRUOG�

of international tax is left to deal with the upcoming legal loopholes, 

mainly concerning the jurisdictional matters, custom valuation, and al-

ORFDWLRQ�RI�SUR¿W�

A. JURISDICTIONAL MATTERS

Theoretically, MNEs are only subjected to domestic law of the dif-

ferent states in which they operate in14, but during transactions, MNEs 

must comply with the different from country to country’s laws & regu-

��  OECD
13��/RUUDLQH�(GHQ�����
14  M. Sonarajah, The International Law on Foreign Investment (Third Edition), ����
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lations and administrative requirements. Differing requirements lead to 

the greater burden on MNE, resulting in higher cost of compliance than 

for a similar enterprise operating solely within the single tax jurisdic-

tions.�� On the other hand, as MNEs are exposed to higher cost compli-

ance to comply with more than one tax jurisdiction, the tax authority 

is also exposed to a similar degreee of problem due to the adjustments 

made to the transfer price in one tax jurisdiction that immediately affect 

the other corresponding jurisdiction.

B. DOUBLE TAXATION 

Double taxation arises when two enterprises, as residents in differ-

HQW�VWDWHV��DUH�DVVHVVHG�WD[�RQ�WKH�VDPH�SUR¿W�RU�LQFRPH�ZLWKRXW�UHOLHI�

provided by either state for tax imposed by the other. The double taxa-

WLRQ�PD\�EH�D�UHVXOW�RI�QRQ�DUP¶V�OHQJWK�WUDQVDFWLRQV��7KH�SUR¿WV�RI�RQH�

enterprise are adjusted upwards (mainly due to underpricing of sales 

and overpricing of transactions), increasing the tax charged on that en-

terprise in one state - known as a primary transfer pricing adjustment, 

without a corresponding reduction in tax payable of the associated en-

terprise in the other state.16 However, problems arise if the other govern-

ments try to reconcile their rights to tax the income within their territory 

as a result of such cross-border transaction and thus, having one trans-

action to be taxed by more than one country’s jurisdiction.This leaves 

the question on who has the right to tax the MNEs’ income, given both 

governments have the same rights and which tax court shall continue 

on with the proceedings in case of dispute. Those issues arise due to 

MNEs being able to avoid the national reach of government regulations 

RQ�WUDQVIHU�SULFLQJ�±�HQJDJLQJ�LQ�SUDFWLFH�DQG�EHLQJ�HTXLSSHG�ZLWK�WRROV�

LQ�RUGHU�WR�UHGXFH�WKHLU�RYHUDOO�WD[DEOH�SUR¿W��

C. ALLOCATION

In most jurisdictions, the tax authority bears the burden of proof 

±�UHTXLULQJ�WKHP�WR�HVWDEOLVK�D�SULPD�IDFLH�HYLGHQFH��VKRZLQJ�WKDW�WKH�

MNE’s pricing is inconsistent with the arms’ length principle. From 

MNE’s perspective, still, these resources shall be allocated where they 

����2(&'�*XLGHOLQHV�������3UHIDFH��QR���
16  Inland Revenue Department 
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offer an overall advantage for MNE as a while, thus having MNEs mo-

WLYDWHG�WR�VKLIW� WKHLU�SUR¿WV�LQWR�FRXQWULHV�ZLWK�ORZHU�WD[�MXULVGLFWLRQ��

Those low tax jurisdictions (i.e tax havens) providee an intriguing of-

fer for MNEs meanwhile creating tax competition between the nation 

states. 

However, national trade and tax barriers impede such allocation and 

also raise the transactional and compliance cost for MNEs. It is also to 

be noted, even though  common resources are a source of competitive 

advantage for members of the MNE, such resources are interdependent 

DQG�WKXV��PDNLQJ�LW�GLI¿FXOW� WR�GLVHQWDQJOH�WKH�01(¶V�JOREDO�LQFRPH�

for tax purpose. 

D. VALUATION (CUSTOM VALUATION)

In practice, MNEs are unconsciously provided with a tool to uti-

lize the intragroup transfer prices for custom purposes. The most sig-

QL¿FDQW�SUREOHPV�DULVLQJ�IURP�WKLV�DVSHFWV�DUH�KDYLQJ�WR�GHPRQVWUDWH�

the intercompany transfer prices to be an acceptable custom value and 

properly account for retroactive transfer pricing adjustment to value for 

customs purpose.17 When goods are sold between related parties, the 

taxable pricing is also used for custom valuation purpose. While trans-

fer pricing is mainly done by underpricing the intra-company sales and 

overpricing company purchase, the underinvoicing of intragroup sales 

LV�WKH�PDLQ�WRRO�WR�UHGXFH�WKH�WD[�FRVW��WKHUH�FDXVH�QR�GH¿QLWH�YDOXH�RI�

VXFK�JRRGV�XSRQ�WKH�WD[DEOH�SUR¿W��

VI. ARMS’ LENGTH PRINCIPLE ON TRANSFER PRICING PUR-

POSE

Due to the aforementioned problems concerning transfer pricing, 

government nowadays are facing challenges on protecting their tax ju-

risdiction while not creating double taxation or uncertainties that would 

affect their foreign investment and movement of goods and service. 

Thus, the adoption of transfer pricing framework embodying the arms’ 

17  The Intersection of Transfer Pricing and Customs Valuation: Challenges (and op-

portunities) for Multinational Enterprises, Michael E. Murphy and Holly E, Max 

3ODQFN�(QF\FORSHGLDHD�RI�3XEOLF�,QWHUQDWLRQDO�/DZ��������S�����
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length principle will be the solution to achive such dual objectives. 

A. THE ARMS’ LENGTH STANDARD

Where transactions in goods and services move between associated 

enterprises across country borders it is necessary for companies to es-

tablish transfer prices with respect to those transactions. However, to 

comply with the prevailing transfer pricing regulations, those prices on 

such transactions must be made on an arms’ length basis.

 Under Article 9 of the OECD Model Tax Convention, arms’ 

OHQJWK�LV�GH¿QHG�DV�D�FRQGLWLRQ�PDGH�RU�LPSRVHG�LQ�WKH�XVH�RU�WUDQVIHU�

of intangibles between two associated enterprises differ from those that 

ZRXOG�EH�PDGH�EHWZHHQ�LQGHSHQGHQW�HQWHUSULVHV��WKHQ�DQ\�SUR¿WV�WKDW�

would, but for those conditions, have accrued to one of the enterprises, 

but, by reason of those conditions, have not so accrued, may be includ-

HG�LQ� WKH�SUR¿WV�RI� WKDW�HQWHUSULVH�DQG�WD[HG�DFFRUGLQJO\��,Q�SUDFWLFDO�

approach, an entity would only acquire the goods or services from the 

associated enterprises with the purchase price equal to or below than 

the ones offered by the unrelated parties/suppliers. Conversely, the sell-

ing price to the associated enterprises shall be equal to or higher than 

the price paid by the unrelated parties/purchasers. Prices on this matter 

VKDOO�JUDYLWDWH�WRZDUGV�WKH�µDUPV¶�OHQJWK�SULQFLSOH¶�±�LQ�ZKLFK�WKLV�SULQ-

ciple requires two related parties to determine their transfer prices for 

an intra-group transaction in which two unrelated parties would have 

agreed with when those unrelated parties engage in similar transaction. 

It will then, to be generally recognized as prices on which two unrelated 

parties would agree to a transaction after bargaining in a competitive 

market. 

Such principle set forth within the transfer pricing regulation as in 

accordance with OECD Transfer Pricing Guidelines might bring forth 

several tools for the government to face the transfer pricing challenges 

head on:��

1. Set up the boundaries while providing governments with tools they 

QHHG�WR�¿JKW�RQ�WKH�WUDQVIHU�SULFLQJ�LVVXH�FRQGXFWHG�E\�WKH�01(V

����2(&'�±�&HQWUH�IRU�7D[�3ROLF\�DQG�$GPLQLVWUDWLRQ��7UDQVIHU�3ULFLQJ�/HJLVODWLRQ�±�$�

6XJJHVWHG�$SSURDFK��-XQH�������S���
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��� 3URYLGH�01(�ZLWK�FHUWDLQW\�RI�WUHDWPHQW�LQ�VXFK�WD[�MXULVGLFWLRQ

3. Reduce the double taxation

��� 3URYLGH�D�OHYHO�SOD\LQJ�¿HOG�EHWZHHQ�WKH�JRYHUQPHQW��DV�D�UHVXOW�RI�

double taxation), thus less likely to hamper the international trade 

and investment

B. TRANSFER PRICING OF THE INTANGIBLES 

In the practical approach, transfer pricing concealed in the cross-

border transactions often constitutes a transfer price on the intangibles. 

What constitues as an intangible is something which is not a physical 

DVVHW�RU�D�¿QDQFLDO�DVVHW��DQG�ZKLFK�LV�FDSDEOH�RI�EHLQJ�RZQHG�RU�FRQ-

trolled for use in commercial activities, and whose use or transfer would 

be compensated had it occurred in a transaction between independent 

parties in comparable circumstances.19 Intangibles itself, by OECD, is 

EHLQJ�OLPLWHG�WR�FRPPHUFLDO�LQWDQJLEOHV�±�LQWDQJLEOH�SURSHUW\�DVVRFLDW-

ed with commercial activities (e.g production of a good or provision of 

service, or even a business asset transferred to customers or used within 

the business operation). The term intangible property ecompasses the 

rights to use industrial assets such as patents, trademarks, designs, or 

models, even know-how, and trade secrets.�� 

7KHUH�DUH�WZR�FODVVL¿HG�W\SHV�RI�LQWDQJLEOHV�

1. Trade Intangibles (e.g patents, know-how, and technology intangi-

bles created through investments in research and development)

��� 0DUNHWLQJ�,QWDQJLEOHV��H�J�WUDGHPDUN��WUDGH�QDPHV�

Previously, the arms’ length guidance and transfer pricing method 

shall are generally used to determine the pricing for the tangible proper-

ty. However, as stipulated in the Guidance on Transfer Pricing Aspects 

RI�,QWDQJLEOHV��LW�PLJKW�EH�GLI¿FXOW�WR�DSSO\�LQ�WKH�FDVH�RI�WUDQVDFWLRQV�

involving intangible property due to the complicated search for com-

parables and the uncertain values at times of transaction.�� Therefore, 

in the amendments of the guidance further elaborate that in order to 

determine the arms’ length condition on the transfer of intangibles, it is 

19��*XLGDQFH�RQ�7UDQVIHU�3ULFLQJ�$VSHFWV�RI�,QWDQJLEOHV��������S����
��  OECD Transfer Pricing Guidelines, p. 191
����,ELG��S�����
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important to take these followings into account��:

��� ,GHQWL¿FDWLRQ�RI�VSHFL¿F�LQWDQJLEOHV

��� /HJDO�RZQHUVKLS�RI�LQWDQJLEOHV,GHQWLI\LQJ�WKH�OHJDO�RZQHU�RI�LQWDQ-

gibles based on the terms and conditions of legal arrangements: reg-

istrations, licence agreements, other relevant agreements. Then, the 

consistency between the conduct of the parties and the terms of the 

relevant legal arrangements regarding intangible ownership will be 

examined with a thorough functional analyses. 

3. Contributions MNE group to their development and enhancementI-

dentifying the parties performing functions through assets used and 

risks assumed related to developing, enhancing, maintaining, pro-

tecting, and exploiting the intangibles by means of the functional 

analyses.

4. Nature of controlled transactions involving such intangiblesIden-

tifying the controlled transactions related to the development, en-

hancement, maintenance, protection, and exploitation of intangibles 

in light of the legal ownership of the intangibles under relevant reg-

istrations and contracts, and the conduct of the parties, including 

their relevant contributions of functions, assets, risks and other fac-

tors.

��� 5HPXQHUDWLRQ�YDOXH�SDLG�EHWZHHQ�LQGHSHQGHQW�SDUWLHV�LQYROYLQJ�LQ-

tangibles (optional)The compensation that must be paid to members 

of the MNE group that contribute to the development, enhancement, 

maintenance, protection and exploitation of intangibles is generally 

determined on an ex ante basis (anticipated). However, the alloca-

tion of ex post (actual) remuneration will depend on the facts and 

circumstances of the case. 

a. Who owns the intangibles?

The question on who owns the intangibles has been ringing through 

the practical approach since the old times. The ownership can be cat-

HJRUL]HG�WR���DVSHFWV��OHJDO�DQG�HFRQRPLF�RZQHUVKLS��7KH�OHJDO�RZQHU-

ship is the one that needs to be taken into account, as they can maximize 

their possession on the ownership to manipulate the transfer between 

legal entity. Often, the owner splits their economic and legal ownership 

����*XLGDQFH�RQ�7UDQVIHU�3ULFLQJ�$VSHFWV�RI�,QWDQJLEOHV��������S����
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VR�WKH\�FDQ�WDNH�WKH�EHQH¿WV�RQ�WKHLU�FRPPHUFLDO�DQG�WD[�LQWHUHVW�WR�LWV�

maximum.

+RZHYHU��WKH�LVVXHV�ZLOO�DULVH�LI�WKHUH�DUH���RU�PRUH�GLIIHUHQW�HQWLWLHV�

RZQLQJ�WKH�OHJDO�RU�HFRQRPLF�RZQHUVKLS�±�KRZ�WR�VSOLW�SUR¿W�DPRQJ�

those entities claiming on having the legal or economic ownership re-

spectively. 

In this case, in accordance with the OECD Guidelines on Trans-

IHU�3ULFLQJ��WKH�OHJDO�RZQHU�VKDOO�WDNH�RQ�WKH�SUR¿WV��,I�QR�OHJDO�RZQHU�

RI�WKH�LQWDQJLEOH�LV�LGHQWL¿HG��WKH�HQWLW\�±�EDVHG�RQ�IDFWV�DQG�FLUFXP-

VWDQFHV��FRQWUROV�GHFLVLRQV�FRQFHUQLQJ�WKH�H[SORLWDWLRQ�RI�VXFK�VSHFL¿F�

intangible and has the practical capacity to restrict others from using 

the intangible shall be consider as the legal owner of such intangibles.�� 

However, for transfer pricing purposes, for the legal owner to retain the 

GHULYHG�UHWXUQV�IURP�LQWDQJLEOH�H[SORLWDWLRQ�±�WKH�RZQHU�VKDOO�SHUIRUP�

their function, use the relevant assets, assumes no relevant risks regard-

ing the development of intangible. 

b. Determining the Transfer Prices of Intangibles (Case, Veritas 

Q�*(��,GHQWL¿FDWLRQ�RI�OHJDO�RZQHUVKLS��FRPELQHG�ZLWK�WKH�LGHQWL¿FD-

tion and compensation of relevant functions performed, assets used, 

and risks assumed by all contributing members, provides the analytical 

framework for identifying arm’s length prices and other conditions for 

transactions involving intangibles. Such analyses shall consider all of 

the relevant facts and circumstances present in a particular case and 

SULFH� GHWHUPLQDWLRQV�PXVW� UHÀHFW� WKH� UHDOLVWLF� DOWHUQDWLYHV� RI� WKH� UHO-

evant group member, including the functions performed, assets used, 

and assumed risks. 

C. ACCEPTABLE METHOD OF TRANSFER PRICING

)RU���V�\HDUV��WKHUH�KDV�EHHQ�D�JURZLQJ�XQLIRUPLW\�LQ�WKH�DFFHSWDEOH�

transfer pricing methods applied by the tax authorities in developed 

and emerging market economy. However, transfer pricing is a matter 

of facts and status quo, thus, each countries may have different meth-

od used by their tax authorities. Followings are the acceptable transfer 

��  Op cit, p. 43
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pricing method used and applied by most countries across the globe. 

1. Transactional Methods

Transaction-based method is used to calculate the transfer prices on 

the sales of tangible property (goods). 

a. Product Comparable

Within the product comparable, a Comparable Uncontrolled Price 

(CUP) is often used. To calculate the transfer prices under the CUP, 

the price of transaction between MNE and the unrelated parties for the 

same product under the same circumstances are taken into account. 

Also, they shall consider the characteristic of the product, market loca-

WLRQ��WUDGH�OHYHO�RI�WKH�¿UPV��DQG�ULVN�LQYROYHG��� 

b. Functional Comparable (Gross-margin Method)

The functional comparable method is an alternate when a product 

comparable is not available. This method concerns about the one side 

and narrower approach of the transaction, either the manufacturer or 

distributor and to calculate the price using functional approach. Follow-

ings are the two fuctional comparable method (and also considered as 

gross-margin methods) used to determine the transfer prices.

i. Resale Price Method (RPM)

� 8QGHU�WKH�530��WKH�WD[�DXWKRULW\¶V�FRQFHUQV�DUH�IRU�WKH�¿UPV�DW�

the similar trade levels that perform similar distribution fuctions, 

assuming that similar margins on sales are earned for similar 

function. Given a large number of distributors, to calculate an 

DYHUDJH�RYHU�WKRVH�XQUHODWHG�¿UPV�FDQ�EH�D�FRPSDULVRQ�IRU�WKH�

PDUJLQ�WKDW�WKH�GLVWULEXWLRQ�DI¿OLDWH�ZLOO�JDLQ�LQ�DQ�DUPV¶�OHQJWK�

WUDQVDFWLRQ� �DOVR� NQRZQ� DV� WKH� JURVV� SUR¿W�PDUJLQ�� VLQFH� LW� LV�

derived by the gross margins earned by the comparable distribu-

tors engaged in the comparable functions). The formula to de-

termine the transfer price is the overall retail price (price sold to 

the consumer) substracted by the abovementioned margins. This 

method ensures that the buyer receives an arms’ length return 

FRQVLVWHQW�ZLWK�WKRVH�HDUQHG�E\�VLPLODU�¿UPV�LQ�D�VLPLODU�WUDQV-

action. 

 However, as RPM method is only one-sided, this method cannot 

����(GHQ��S�����
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SUHFLVHO\�FDOFXODWH�ZKHWKHU�WKH�PDQXIDFWXUHU¶V�SUR¿W�LV�FRQVLVW-

ent with the margins earned by the other manufacturers. Under 

this method, once the distributor’s margin has been determined, 

DOO�WKH�H[FHVV�SUR¿W�RQ�WKH�WUDQVDFWLRQ�LV�DXWRPDWLFDOO\�DVVLJQHG�

to the manufacturers. RPM is best used when the distributors 

add relatively little value to the product, making the value of its 

function easier to eastimate and having intangibles less likely to 

be undervalued. 

ii. Cost + Method

 Cost + method calculates that the transfer price can be deter-

mined when the gross markup (assuming that the percentae 

markups over cost that would be earned by other arms’ length 

manufacturers would be roughly the same) charged by the un-

UHODWHG�¿UPV�LV�DGGHG�WR�WKH�VWDQGDUG�FRVW�RI�WKH�UHODWHG�SDUW\��

Thus, this method is also a one-sided method, like RPM. As a 

RQH�VLGHG�PHWKRG��&�� RQO\� FRQFHUQV� DERXW� WKH� SUR¿W�PDUNXS�

of the seller and insists that the other seller should earn only 

what arms’ length sellers would earn in a similar circumstances. 

7KLV�PHWKRG�LPPHGLDWHO\�DOORFDWHV�WKH�SUR¿W�WR�WKH�GLVWULEXWRU��

implicitly assuming the supplier is the manufacturers and thus, 

working best when the producer is simple manufacturer with-

out complicated activities, having the cost and return to be more 

easily estimated.��

��� 3UR¿W�EDVHG�PHWKRG

Previous product comparable methods have proven themselves du-

rable to withstand transfer pricing currents. However, product compa-

rable still could not tackle the remaining problems of the lack of arms’ 

OHQJWK�FRPSDUDEOHV��PDNLQJ�&83��530��DQG�&��GLI¿FXOW�WR�XVH�LQ�SUDF-

tical approach, especially in the case of intangibles. This is due to the 

non-existent external market prices. To deal with this problem, transfers 

of intangibles shall be priced commensurate with those intangibles in-

come (CWI Standard). In this CWI standard, the functional analysis and 

contemporary documentation of transfer pricing policies are required. 

)ROORZLQJV�DUH�WKH�WZR�SUR¿W�EDVHG�PHWKRGV�DGGHG�WR�FRPSOHPHQW�WKH�

transaction comparable method.

��  Eden, p. 607
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a. Transactional Net Margin Method (TNMM)

TNMM is the method commonly used fot justifying the transfer 

SULFLQJ�RI�WKH�FRPSDQ\��7100�PHWKRG�FRPSDUHV�WKH�QHW�SUR¿W�PDUJLQ�

earned by the arms’ length party with the non-arms’ length one s and 

use those net margin to go trace back the transfer price. TNMM search-

es for the comparable transactions and moves up for the other transac-

tions for which datas can be found. In addition, a functional analysis of 

both the associated enterprise and the independent enterprise is required 

to determine if the transactions are comparable. It might of course be 

possible to adjust results for minor functional differences, provided that 

WKHUH�LV�VXI¿FLHQW�FRPSDUDELOLW\�WR�EHJLQ�ZLWK��7KH�VWDQGDUG�RI�FRPSD-

rability for application of TNMM is no less than that for the application 

of any other transfer pricing method.��

E�� &RPSDUDEOH�SUR¿WV�PHWKRG��&30�

7KLV�&30�0HWKRG�LV�D�SUR¿W�EDVHG�PHWKRG��ZKHUH�WKH�LQGXVWU\�DY-

HUDJH�QHW�SUR¿W�PDUJLQ�HDUQHG�E\�FRPSDUDEOH�¿UPV�LV�XVHG�WR�EDFN�LQWR�

the transfer price. To perform CPM analysis, the tested party’s (party 

ZKRVH�RSHUDWLQJ�SUR¿W�DWWULEXWDEOH�WR�WKH�WUDQVDFWLRQV�UHTXLUH�WKH�IHZHVW�

and more reliable adjustment)  results are compared to those of com-

SDUDEOH�SDUWLHV��XQUHODWHG�¿UPV�HQJDJHG�LQ�WKH�VDPH�EXVLQHVV�VHJPHQW�

with their balance sheet adjusted for differences).�� 

To determine whether the price falls within the arms’ length range, 

D�QHW�SUR¿W�PDUJLQ��GHULYHG�IURP�WKH�SUR¿W�OHYHO�LQGLFDWRU�±�UHWXUQ�RQ�

assets and sales) of the tested party is to be compared with the inter-

quartile range of the comparable parties, having those margin shall fall 

LQVLGH�WKH�LQWHUTXDUWLOH�UDQJH��,I�WKH�FRPSDQ\¶V�QHW�SUR¿W�PDUJLQ�IDOOV�

outside the range, the tax authority will set the margin at the median 

range and solves backwards to determine the transfer price. The re-

PDLQLQJ�SUR¿W�RI�WKH�WUDQVDFWLRQ�LV�WKHQ�LV�DVVLJQHG�WR�WKH�FRPSDUDEOH�

parties, making the CPM a one-sided method as it focuses only the net 

����>«@�7UDQVIHU�3ULFLQJ�0HWKRGRORJLHV��2&('�JXLGHOLQHV��7UDQVDFWLRQDO�QHW�PDUJLQ�

method available at, KWWS���ZZZ�KPUF�JRY�XN�PDQXDOV�LQWPDQXDO�LQWP�������KWP, 

DFFHVVHG���6HSWHPEHU�����
����7UDQVIHU�3ULFLQJ�5XOHV�DQG�&RPSOLDQFH�+DQGERRN��������0DUF��0�/HYH\��6WHYHQ�

C Wrappe, Kluwer Publishers.
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margins of the tested company.��

VII.SOLUTION: CREATING A REGIONAL TRANSFER PRIC-

ING REGIME

Transfer pricing issue on cross-border transaction, especially within 

WKH�$6($1�5HJLPH��KDV�EHFRPH�GLI¿FXOW�WR�GHDO�ZLWK�DV�WKH\�LQYROYH�

more than one tax jurisdiction. Consequently, any adjustment to the 

transfer price in one tax jurisdiction immediately affect the other corre-

sponding jurisdiction. Problems arise if, the corresponding jurisdiction 

GRHV�QRW�DJUHH�ZLWK�VXFK�DGMXVWPHQW�EHLQJ�PDGH�±�WKH\�ZLOO�DOVR�WD[�

the MNE, thus amounting to a double taxation for a similar transaction. 

Thus, to overcome the issues of double taxation, a regional transfer 

SULFLQJ�UHJLPH�LV�UHTXLUHG�WR�PRQLWRU�WKH�ÀRZ�DQG�WDFNOH�XSFRPLQJ�LV-

sues of cross-border transaction in ASEAN.

Regional regimes are sets of functional and behavioral relationships 

among national governments that has been established in response to 

particular issues that has risen up to outside one country’s jurisdiction 

±�LQ�WKLV�FDVH��D�WUDQVIHU�SULFLQJ��)RU�H[DPSOH�� LQ�WKH�VLWXDWLRQV�ZKHQ�

WKHUH�DUH�QR�GH¿QLWH�OHJDO�IUDPHZRUN�HVWDEOLVKLQJ�WKH�WUDQVIHU�SULFLQJ�

policy within such regional, there will be incentives for governments or 

MNE to behave opportunistically and thus, setting up a regional regime 

will enhance the global welfare by providing rules of behavior, source 

of information, legal certainty, and formalizing the dispute settlement 

mechanisms; as it embodies principles, norms, rules, and procedures. 

Hence, is needed to manage interdependencies among nations.��

A. TRANSFER PRICING AS STIPULATED UNDER THE REGIME 

OF EUROPEAN UNION (EU)

Generally, the EU could act as a pattern for ASEAN, primarily on 

WKH�H[SHFWHG�$6($1�(FRQRPLF�&RPPXQLW\�LQ�������:KLOH�(8�FRXQ-

tries have already started to have themselves assembled into a regional 

block with internal market boundary by introducing the freedoms for 

����(GHQ��S�����
��  Stephen Krasner, Structural Causes and Regime Consequences: Regimes as Inter-

vening Variables’ in Stephen Krasner, ,WKDFD��&RUQHOO�8QLYHUVLW\�3UHVV������
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goods, service, and capital. These freedoms have impacted the mem-

ber ccountries of EU towards a tremendeous economic growth in all 

regions, despite their economic segregration.30

1. EU Arbitration Convention

In the transfer pricing section, to resolve disputes on transfer pric-

ing which  leads to double taxation, in 1990, EU Tax Committee es-

WDEOLVKHG�D�OHJDO�IUDPHZRUN�WR�WDFNOH�VXFK�XSZDUG�DGMXVWPHQW�RI�SUR¿WV�

RI�DQ�HQWHUSULVH�RI�RQH�PHPEHU�VWDWHV�±�7KH�(8�$UELWUDWLRQ�&RQYHQWLRQ�

(“Convention”). This Convention possesses a binding nature towards 

all the contracting states on the  goal of eliminating double taxa-

tion. As a result, this convention has improved the climate of cross-

border transaction within the EU internal market. 

EU Arbitration Convention provides that transactions between af-

¿OLDWHG�FRPSDQLHV�VKRXOG�EH�LQ�DFFRUGDQFH�ZLWK�WKH�DUPV¶�OHQJWK�VWDQ-

dard. Consequently, the tax authorities of the Member States can adjust 

WKH�SUR¿W�PDGH�IURP�WKH�WUDQVDFWLRQV�ZKHQ�LW�LV�QRW�DW�DUPV¶�OHQJWK��$I-

¿OLDWHG�FRPSDQLHV�DUH�WR�EH�DVVXPHG�DV�LI�WKH\�DUH�ZKROO\�LQGHSHQGHQW�

from each other. 

EU Arbitration Convention also offers a solution to eliminate the 

FODVVLFDO�SUREOHPV�RI�WUDQVIHU�SULFLQJ�±�GRXEOH�WD[DWLRQ�SUREOHPV��$F-

cording to the EU Arbitration Convention, one of the parties can request 

a mutual agreement procedure with the tax authorities of the Member 

6WDWHV�LI�DQ�XSZDUG�DGMXVWPHQW�RI�SUR¿W�LV�EHLQJ�PDGH�E\�DQ�HQWHUSULVH�

of the Member States.31 Both Member States need to come up with a 

mutual agreement within two years or else an Advisory Commission 

will be established, as stipulated under article 11 of the Convention. 

The Advisory Commission will deliver its opinion within six months. 

After this the Member States can come to a mutual agreement which is 

different from the opinion, but they have to do this within six months. If 

they don’t mutual agree within six months, the opinion of the Advisory 

Commission is binding. In accordance with the provisions set out in the 

&RQYHQWLRQ��GRXEOH�WD[DWLRQ�RI�SUR¿WV�VKDOO�EH�UHJDUGHG�DV�HOLPLQDWHG�

LI�HLWKHU��WKH�SUR¿WV�DUH�LQFOXGHG�LQ�WKH�FRPSXWDWLRQ�RI�WD[DEOH�SUR¿WV�

30��$VHDQ�7D[�*XLGH��.30*�$VLD�3DFL¿F�7D[�&HQWUH��1RYHPEHU������
31��$UWLFOH���RI�(8�$UELWUDWLRQ�&RQYHQWLRQ��,PSOLFDWLRQV�RI�WKH�$UELWUDWLRQ�&RQYHQ-

WLRQ��������$QGUHDV�%HUQDWK��-RQNRSLQJ�8QLYHUVLW\
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LQ�RQH�6WDWH�RQO\�RU�WKH�WD[�FKDUJHDEOH�RQ�WKRVH�SUR¿WV�LQ�RQH�6WDWH�LV�

reduced by an amount equal to the tax chargeable on them in the other.�� 

��� (8�-RLQW�7UDQVIHU�3ULFLQJ�)RUXP

While there is a binding convention, there shall be a jointly authority 

established in order to execute the provisions set out in the Convention. 

,Q�������WKH�(8�-RLQW�7UDQVIHU�3ULFLQJ�)RUXP��³-73)´��±�FRPSULVHG�RI�

EU member states and business representative (transfer pricing advi-

sors and multinational’s tax expert), was established with the goal of 

eliminating transfer mispricing throughout the EU.33 

The JTPF examined procedural issues related to the improvement of 

the practical functioning of the Convention. This included procedures 

to be followed during the interim period when not all Member States 

KDG� UDWL¿HG� WKH�3URORQJDWLRQ�3URWRFRO�� WKH� VWDUWLQJ�SRLQW� RI� WKH� WKUHH�

year deadline for presentation of a case, the starting point of the two 

year mutual agreement procedure and proceedings during it, the pro-

ceedings during the arbitration phase and the interaction of procedures 

under the Convention with administrative and judicial appeals. The 

JTPF concluded that the optimal way to improve the practical function-

ing of the Convention and to deal with the various issues of it and the 

recommendations for those issues, was to propose a Code of Conduct 

with rules for the effective implementation of the Convention.34 

JTPF also examined existing rules in Member States for suspension 

of tax collection during administrative and judicial appeals. It came to 

the conclusion that in almost all countries this is regulated for domestic 

procedures at legal level. However, for crossborder dispute resolution 

WKHVH�UHJXODWLRQV�RQO\�H[LVW�LQ�IHZ�FRXQWULHV�DOWKRXJK�D�VLJQL¿FDQW�QXP-

ber of tax administrations could on a discretionary basis suspend the 

WD[�FROOHFWLRQ�LQ�RUGHU�WR�DYRLG�GRXEOH�SD\PHQW��HYHQ�LI�VXFK�VSHFL¿F�

regulations do not exist. The absence of rules enabling the suspension 

��  Article 14 of EU Arbitration Convention
33�>«@�� 7D[DWLRQ�&XVWRPV� ,QGH[�� DYDLODEOH� DW��http://europa.eu.int/comm/taxation_

customs/taxation/company_tax/transfer_pricing/forum/index_en.htm�� �DFFHVVHG� �WK�

6HSWHPEHU�����
34  Report of the EU Joint Transfer Pricing Forum, Report on the activities of the EU 

-RLQW�7UDQVIHU�3ULFLQJ�)RUXP�LQ�WKH�¿HOG�RI�EXVLQHVV�WD[DWLRQ�2FWREHU������±�'HFHP-

EHU�������S�����
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of tax collection during cross-border dispute resolution, at least to the 

VDPH� H[WHQW� DV� IRU� GRPHVWLF� OLWLJDWLRQ� FUHDWHV� DQ� DGGLWLRQDO� ¿QDQFLDO�

burden for the enterprises wishing to apply international double taxa-

tion resolution. Therefore, the code provides that Member States are 

recommended to take all necessary steps to ensure that the suspension 

of tax collection is obtainable for enterprises during the procedures of 

the Arbitration Convention in the same way as it would be for domestic 

appeals

B. TRANSFER PRICING: HOW SHOULD IT BE GOVERNED 

WITHIN THE ASEAN REGIME?

With the implementation of ASEAN Economic Community (AEC) 

LQ�'HFHPEHU�������$6($1�LV�KHDGLQJ�GRZQ�WKH�SDWK�WR�DFKLHYH�D�IXOO\�

integrated regional regime of economy. AEC provides the opportunity 

to smoothen business operations to take advantages on the new internal 

market within the ASEAN members. The opportunities pivot on the 

DFWLRQV�RI�WKH�JRYHUQPHQW�±�HQVXUH�WKH�OHJLVODWLRQ�DQG�WKH�JHQHUDO�FRU-

SRUDWH�FRPPHUFLDO�FOLPDWH�LV�FRPSDWLEOH�ZLWK�WKH�H[SHFWHG�DIÀXHQFH�RI�

investment and trade in ASEAN. The pleasant commercial environment 

has been catalysed by the decreased corporate tax rates, witholding tax 

rates, and custom tarrifs; to streamline the movement of goods and cap-

ital and thus, reducing the tax costs and inputs of taxpayers. Though 

each member states have reduced their tax costs and inputs of taxpay-

ers, the tax rates between the ASEAN member countries still remain in-

FRQVLVWHQW�±�WKH\�KDYH�QRW�EHHQ�KDUPRQL]HG��7KLV�ZRXOG�EHFRPH�D�KLQ-

GUDQFH�LQ�WKH�XSFRPLQJ������$(&�ZLWK�D�PRUH�PRELOH�PDUNHW�ZKHUH�LW�

is easier for goods, services, and capital to move across each countries’ 

ERUGHUV� ±�PDNLQJ� D� SUR¿W� VKLIWLQJ� E\�01(V� WR� WKH� FRXQWULHV�ZLWK� D�

lower corporate income tax inevitable. 

‘
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Countries
Transfer Pricing 

Regime
National Legislation on TP

Brunei 

Darussalam
Yes. 

There is no formal legislation on Transfer Pricing.

Any intragroup cross-border transactions between the 

residents and foreign entities has to be conducted within the 

arm-length reach.

Cambodia

No. It is only generally 

accepted that any 

intragroup cross-border 

transaction has to be 

within the arm-length 

reach.

1R�VSHFL¿F�QDWLRQDO�OHJLVODWLRQ�RQ�7UDQVIHU�3ULFLQJ�

The tax authority has the rights to authorize and re-

determine the related party transactions in order to impose 

pricing that arms’ length parties would have contracted for in 

the transactions. 

Indonesia Yes

Directorate General of Tax Regulation No. 32/PJ/2011

The transfer pricing regime is based on OECD Guidelines.

Here, Directorate General of Tax (DGT) has the extended 

authorization from all domestics to cross-border transaction.

Laos No No national legislation concerning Transfer Pricing

Malaysia1 Yes

Income Tax (Transfer Pricing) Rules 2012 (P.U. [A] 132)

The transfer pricing and advanced pricing agreement rules 

were issued in May 2012, but have a retroactive effective 

date of 1 January 2009. The transfer pricing rules make 

it mandatory for taxpayers to prepare contemporaneous 

transfer pricing documentation for their related party 

transactions.

The 2012 Malaysian transfer pricing guidelines are largely 

based on the governing standard for transfer pricing, which 

is the arm’s length principle as established in the OECD 

Transfer Pricing Guidelines (OECD Guidelines).

7KH�,5%�DFFHSWV�&83��5HVDOH�3ULFH��&RVW�3OXV��3UR¿W�6SOLW�

and TNMM. However, the Malaysian transfer pricing rules 

state that the traditional methods are preferred over the 

SUR¿W�PHWKRGV�DQG�DGYLVH�WKDW�WKH�SUR¿W�PHWKRGV�VKRXOG�

only be used when the traditional methods cannot be 

reliably applied or cannot be applied at all.

Myanmar No No formal national legislation concerning Transfer Pricing

Phillippines2 Yes

Revenue Regulations 2-2013, dated 23 January 2013

The regulations mainly follow the provisions stipulated 

under OECD Guidelines.

The tax authority has the power to allocate income between 

the related parties to prevent the tax evasion and transfer 

mispricing. The tax authority is using the arms’-length 

principle on evaluating the cross-border transaction. 

7KH�%,5�DFFHSWV�&83��5HVDOH�3ULFH��&RVW�3OXV��3UR¿W�6SOLW�

and TNMM.
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6LQJDSRUH3 Yes

Transfer Pricing Guidelines 2006, dated 23 February 2006 – 

LVVXHG�E\�,QODQG�5HYHQXH�$XWKRULW\�RI�6LQJDSRUH

The legislation strongly follows the OECD Guidelines.

6LQJDSRUH¶V�WD[�DXWKRULW\�LV�HQGRUVLQJ�WKH�DUPV¶�OHQJWK�

principle on conducting the review on transfer pricing.

,5$6�GRHV�QRW�KDYH�D�VSHFL¿F�SUHIHUHQFH�IRU�DQ\�RI�WKH�

5 methods outlined in the OECD guidelines, method 

that produces the most reliable results shall be selected. 

+RZHYHU��,5$6�WHQGV�WR�HQGRUVH�FRPSDUDEOH�XQFRQWUROOHG�

price for the loan transactions. 

Thailand4 Yes

Departmental Instruction no. Paw 113/2545 (DIP 113), 

dated 16 May 2002

It follows the OECD Guidelines on TP.

The Thai Revenue Departmenr (TRD), by default, accepts 

TNMM, although they would also accept CUP, Resale Price, 

Cost + and other commercially used methods, such as the 

3UR¿W�6SOLW��DV�VSHFL¿HG�LQ�WKH�2(&'�*XLGHOLQHV

Vietnam5 Yes

General Department of Taxation, Circular 66/2010/TT/BTC 

jo Decision No. 1250/QD-BTC 

The tax authorities has the authority to adjust the 

transfer price with respect to non arms’ length related 

party transactions and taxpayer to comply with the TP 

requirement.

The regulations are generally based on the OECD 

Guidelines.

Circular 66 permits the use of the following methods: 

&83��5HVDOH�3ULFH��&RVW�3OXV��7100��DQG�3UR¿W�6SOLW��

Taxpayers must use the most appropriate method under 

the regulations. There is no hierarchy among the methods, 

although recent practice shows that the Vietnam tax 

authority has a growing preference for the CUP method.

VIII. CONCLUSION

Having seen the varied income tax rates and numerous transfer pric-

ing regulation in each ASEAN Member states in which such situation 

may offer the increased risk of setting up a non arms’ length trans-

IHU�SULFH�DQG�SUR¿W�VKLIWLQJ�±WKH�DXWKRU�VXJJHVWV�LW�LV�DGYLVLEOH�WR�FUH-

ate a regional transfer pricing regime within the ASEAN jurisdiction. 

In a nutshell, the transfer pricing regulations shall govern the norms, 

standard, and transfer pricing policies in practical business approach 

ZKLOH��HPSKDVL]LQJ�WKDW�WKH�WUDQVDFWLRQV�EHWZHHQ�DI¿OLDWHG�FRPSDQLHV�

should be in accordance with the arms’ length standard. This regulation 

may also adopt acceptable transfer pricing methods as set out in OECD 
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Guidelines on Transfer Pricing, such as methods under transactional 

FRVW�PHWKRG�DQG�SUR¿W�EDVHG�PHWKRG�RQ�GHWHUPLQLQJ�WKH�WUDQVIHU�SULFHV��

0RUHRYHU��GHULYLQJ�IURP�WKH�SUDFWLFH�RI�(XURSHDQ�(XQLRQ��DQ�DI¿OLDWHG�

enterprise shall be considered an independent entity while subsidiaries 

still being regarded as parts of MNEs as a whole. 

Furthermore, this regulation will provide ways to eliminate the most 

FODVVLFDO�LVVXH�RI�WUDQVIHU�SULFLQJ�±�GRXEOH�WD[DWLRQ��7KLV�UHJXODWLRQ�ZLOO�

permit that one of the parties can request a mutual agreement procedure 

with the tax authorities of the Member States if an upward adjustment 

RI�SUR¿W� LV�EHLQJ�PDGH�E\�DQ�HQWHUSULVH�RI� WKH�0HPEHU�6WDWHV��$OVR��

GRXEOH�WD[DWLRQ�RI�SUR¿WV�VKDOO�EH�UHJDUGHG�DV�HOLPLQDWHG�LI�HLWKHU�WKH�

SUR¿WV�DUH�LQFOXGHG�LQ�WKH�FRPSXWDWLRQ�RI�WD[DEOH�SUR¿WV�LQ�RQH�6WDWH�

RQO\�RU�WKH�WD[�FKDUJHDEOH�RQ�WKRVH�SUR¿WV�LQ�RQH�6WDWH�LV�UHGXFHG�E\�DQ�

amount equal to the tax chargeable on them in the other. 

The author believes that by establishing a regional framework on 

transfer pricing within the ASEAN Regime, the problems arising from 

transfer pricing will be greatly reduced, as such regional framework 

will set up the boundaries while providing governments with tools they 

QHHG�WR�¿JKW�RQ�WKH�WUDQVIHU�SULFLQJ�LVVXH�FRQGXFWHG�E\�WKH�01(V��SUR-

vide MNE with certainty of treatment in such tax jurisdiction, and more 

LPSRUWDQWO\���UHGXFH�WKH�GRXEOH�WD[DWLRQ��$V�GRXEOH�WD[DWLRQ�DQG�SUR¿W�

VKLIWLQJ�SUREOHPV�ZLOO�EH�UHGXFHG��WKH�ÀRZ�RI�FDSLWDO��JRRGV��DQG�VHU-

vice will not be anymore hampered by the international tax problems.

(Footnotes)
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ey.com/GL/en/Services/Tax/International-Tax/Transfer-Pricing-and-Tax-Effective-

6XSSO\�&KDLQ�0DQDJHPHQW������7UDQVIHU�SULFLQJ�JOREDO�UHIHUHQFH�JXLGH���0DOD\-

sia��DFFHVVHG��WK�6HSWHPEHU�����
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GL/en/Services/Tax/International-Tax/Alert--Philippines-issues-Transfer-Pricing-

Regulations��DFFHVVHG��WK�6HSWHPEHU�����
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http://www.ey.com/GL/en/Services/Tax/International-Tax/Transfer-Pricing-and-Tax-
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nl/GL/en/Services/Tax/International-Tax/Transfer-Pricing-and-Tax-Effective-Sup-

SO\�&KDLQ�0DQDJHPHQW������7UDQVIHU�SULFLQJ�JOREDO�UHIHUHQFH�JXLGH���9LHWQDP, 
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