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Abstract

Cambodia, Indonesia, Lao, Malaysia, Thailand, and the Philippines, have been sued by foreign 

investors through international investment arbitrations (IIA). No matter whether the outcome is 

IDYRUDEOH� RU� QRW�� WKRVH� FRXQWULHV� KDYH� VSHQG� VLJQL¿FDQW� WLPH�� HQHUJ\�� DQG� ¿QDQFLDO� UHVRXUFHV� WR�

DUELWUDWH��$6($1�FRXQWULHV�DUH�QRW�LQ�DGYDQWDJHRXV�SRVLWLRQ�LQ�,,$�7KH�¿UVW�DQG�WKH�PRVW�REYLRXV�

reason is language barrier. Arbitration proceedins are mainly conducted in English. Consequently, 

the arbitrators and counsels more often than not come from English speaking countries. Not 

only do they lead to high cost, but also they lack of familiarity with South East Asia’s social, 

SROLWLFV�� HFRQRPLF�� FXOWXUH� DQG� FXVWRPV�� 7KLV� PD\� LQÀXHQFH� KRZ� WKH\� WUHDW� WKH�FDVHV� VXFK� DV�

WKH� LQWHUSUHWDWLRQ�RI�SURYLVLRQV�VSHFL¿FDOO\�GHVLJQHG�WR�SURWHFW� IRUHLJQ�LQYHVWRUV�VXFK� DV�� QDWLRQDO�

treatment; fair and equitable treatment; most favored nation; and also in deciding jurisdictional 

issues. Bilateral Investment Treaty (BIT) as a legal basis for foreign investment activities aim to 

provide protection for foreign investor. On the other hand, it also serves as a mean to facilitate 

economic development in the host states of investment. Unfortunately, BITs often contain excessive 

and limitless protection clauses in order to attract foreign investors. This may endanger host states 

position as it can be used as a weapon by the investors to sue the host states. In responding to 

this fact, it is necessary to strengthen cooperation among ASEAN members in dealing with foreign 

investors through BIT. The ideal picture will be that SEA is pro-market and pro-arbitration reform. It 

is unavoidable that in order to protect themselves from harsh investors as well as intricate arbitration, 

ASEAN would be better off having its own investment arbitration center run by its experts. Thus, the 

short-term challenge is to equip legal practitioners, business players and academicians with more 

knowledge, skills and experiences in dealing with investment disputes. The long-term step will be to 

negotiate model of investment treaties applicable in the region and to harmonize national investment 

laws. These efforts are strategic opportunities for ASEAN as single market to keep balance 

between promoting investment, protecting investors and the host states at the same time.

Keywords: International investment, arbitration, Bilateral Investment Treaty

I. INTRODUCTION

Foreign Direct Investment (FDI) is an important factor to South East 

Asian (SEA) countries because it facilitates economic growth which is 

a crucial element to poverty reduction. Countries in this region have 

liberalized their markets to attract FDI, but there were some im-

pediments included relatively ineffective commercial laws as well as 

*Author is a Ph.D Student at the University of Washington School of Law and a Lec-

turer at the Faculty of Law, Universitas Gadjah Mada.
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high level of state involvement in protecting local companies.1 
This is 

RQH�RI�WKH�UHDVRQV�ZK\�LQ�HDUO\������&KLQD�DQG�,QGLD�ZDV�PRUH�DWWUDF-

tive as a destination of FDI than SEA.�

However, as the production costs and wages in China and India 

increase rapidly, FDI interests in SEA soar.3Another factor for the rise 

of FDI is that SEA countries have taken steps to improve their commer-

cial law, infrastructures and increasingly liberalized their economies. 

As a result, Indonesia, Malaysia, Thailand, Singapore and the Phil-

LSSLQHV� RXWUXQ� &KLQD� LQ� )',�ÀRZ�� 7KH� )',� ÀRZ� LQWR� WKRVH� 6($�

FRXQWULHV� URVH� E\� ��� LQ� ������ ZKLOH� LQ� &KLQD� LW� IHOO� E\������4

The more FDI activities, the more likely for investment disputes 

WR�DULVH��6($� FRXQWULHV�VXFK�,QGRQHVLD��0DOD\VLD��7KDLODQG��9LHWQDP��

Myanmar, and the Philippines have faced investment arbitration brought 

by foreign investors. Despite the facts that the number of investment 

GLVSXWHV�LV�UHODWLYHO\�ORZ�FRPSDUHG�WR�WKH�QXPEHU�RI�LQYHVWPHQW�ÀRZ�

LQ� WKLV� UHJLRQ�� WKH� HIIHFW� RI� VXFK� DUELWUDWLRQ� LV� TXLWH� DODUPLQJ� WR� WKH�

states that have been affected.�Arbitrations have created much displea-

sure in this area. The tribunal’s expansive interpretation of umbrella 

clause has resulted in an award against the Philippines.6 
The Philippines 

disappointed with investment arbitration which led to its refusal to 

include investment arbitration in free trade agreement made between 

the Philippines and Japan.�The excessive awards resulted from the 

method of calculation of damages rendered against Indonesia has 

1��9LYLHQQH�%DWK�DQG�/XNH�1RWWDJH��Foreign Investment and Dispute Resolution Law 

and Practice in Asia, Routledge, ������SDJH��
� Ibid. 
3� ³$VLD� 3DFL¿F� ,QYHVWPHQW�&OLPDWH� ,QGH[´� DYDLODEOH� DW�� KWWS���ZZZ�YULHQVSDUWQHUV�

FRP�ZS�FRQWHQW�XSORDGV���������93�$VLD�3DFL¿F�,QYHVWPHQW�&OLPDWH�,QGH[� �����

pdf, 
4 Sophie Song, South East Asia received more FDI than China, Which is now World’s 

third largest foreign investors, available at KWWS���ZZZ�LEWLPHV�FRP�VRXWKHDVW�DVLD�

receives-more-foreign-direct-investment-fdi-china-which-now-worlds- third-largest, 

$FFHVHG�RQ����0DUFK�����
� 0�6RUQDUDMDK��$VLDQ�9LHZV�RI�)RUHLJQ�,QYHVWPHQW�/DZ��LQ�1RWWDJH��)RUHLJQ�,QYHVW-

ment and Dispute Resolution /DZ�DQG�3UDFWLFH�LQ�$VLD��5RXWOHGJH��������9LYLHQQH�

%DWK�DQG�/XNH�1RWWDJH��HGV��SDJH����
6 SGS v Philippines.
� M Sornarajah, See note 6.
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been criticized and led to disobedience towards the decision.8

0DOD\VLD� KDV� KDG� SUREOHPV� LQ� UHJDUG� WR� KRZ� WKH� WULEXQDO�GH¿QHV�

the term of investment. According to Malaysia, there was no invest-

PHQW�DQG�WKHUHIRUH�WKHUH�KDYH�EHHQ�VXI¿FLHQW�JURXQG�IRU�GLVPLVVLQJ�WKH�

arbitration.9 
Instead, the arbitrators went off on a long discursion on the 

meaning of an investment. Similarly in Thailand, arbitration resulted 

in displeasure. With decisions made against the SEA states base on 

unsound reasoning, there would be greater scrutiny of foreign arbitra-

tion clauses in investment treaties.

This paper argues that the current practice of BIT drafting needs 

to be remodeled by limiting the scope of investment protection. This 

includes redressing the use of international investment arbitration. The 

current practice of IIA is heavily western oriented by using English as 

the main language in the proceeding, and the use of procedural law 

(lex arbitri) created by international entity based in the United States 

RU�(XURSH��7KRVH�FDUU\�QHJDWLYH�FRQVHTXHQFHV� IRU�$6($1� PHPEHUV�

VXFK� DV�� ODQJXDJH� EDUULHU�� ¿QDQFLDO� EXUGHQ�� DQG� ODFN� RI� H[SHUWLVH�

to defend themselves which then lead to unfavorable outcome. Fur-

thermore, the Tribunals in current system are often preoccupied with 

the commercial interests and excessive protection of foreign inves-

tors without considering the host countries’ concerns through policy 

considerations. Such a pro-investor attitude put ASEAN countries as 

the host states of investments in the position of unable to defend their 

economic development agendas.

ASEAN as a group has a strong bargaining position against foreign 

investors. The member countries should be able to negotiate as a col-

lective, both regionally and multilaterally when dealing with i nves-

tors from outside ASEAN. This is especially in negotiating protec-

WLRQ�FODXVHV�VXFK�DV�0RVW�)DYRUHG�1DWLRQ��0)1���)DLU�DQG�(TXLWDEOH�

Treatment (FET); and National Treatment (NT). Those kind of protec-

tion shall be precisely drafted to limit their applicability. Additionally, 

in dispute settlement area, ASEAN members should use IIA as a 

complement to local adjudication not vice versa. Further, in negotiat-

ing BITs proposal to employ arbitration center in SEA should be in 

8 Amco vs Republic Indonesia.
9 Malaysian Historical Salvors, SDN, BHD v. the Government of Malaysia
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the priority instead of directing dispute to center located outside the 

region.

7KLV�SDSHU� LV� VLJQL¿FDQW�EHFDXVH�ZKLOH� LQYHVWPHQW�DUELWUDWLRQ�KDV�

been researched widely, less is done in ASEAN. SEA has not received 

DGHTXDWH�DWWHQWLRQ�IURP�FXUUHQW�OLWHUDWXUH�GHVSLWH� WKH� IDFW� WKDW�6($�LV�

a region of growing importance in global affairs, which attract great 

QXPEHU�RI�)',��7KH� URDG� PDS� RI� WKLV� SDSHU� LV� DV� IROORZ�� 3DUW� $��

introduction, provides overview of developments of international in-

vestment worldwide and in South East Asia. It begins by arguing that 

despite the need to foster economy through protecting foreign invest-

ment activities, balance approach towards protecting the host states of 

investment is necessary. This chapter acknowledges the importance of 

state-investor arbitration, and at the same time shows vulnerability 

of SEA countries towards investment arbitration. It further emphasizes 

that in respond to such vulnerable position, ASEAN as a group should 

take action together.

Part B points out the role of Bilateral Investment Treaty (BIT) and 

IIA. In the current practice, arbitral tribunals have been relatively too 

ÀH[LEOH� LQ�JLYLQJ�SURWHFWLRQ� WR� IRUHLJQ� LQYHVWRUV� WKURXJK�H[FHVVLYHO\�

ZLGH�LQWHUSUHWDWLRQ�RQ�WUHDW\�SURYLVLRQV��3DUWO\��WKLV�UHÀHFWV�ELDV�LQ�DUEL-

tral proceedings as a pro-investor approach. The reluctance by tribunals 

to address host state’s interests appears to be driven largely by their 

approach on treaty interpretation. The tribunals misstate the purpose of 

BIT as only to protect investors and neglect the reality that host states 

also intend to develop their economy when signing the treaty.

Part C focuses on ASEAN opportunities in dealing with FDI. 

This part describes the chances and possibilities to modify the current 

practice of treaty making and treaty protection in order to provide more 

IDYRUDEOH�FRQGLWLRQV� IRU�KRVW� VWDWHV�ZLWKRXW� VDFUL¿FLQJ�SURWHFWLRQ� IRU�

)',��3DUW� '� GLVFXVVHV� QHFHVVDU\� FRQGLWLRQV� WR� EH� IXO¿OOHG� WR� XQGHU-

WDNH�PRGL¿FDWLRQ� RI� WKH� FXUUHQW�SUDFWLFH�� ,W�SURSRVHV�VHYHUDO�DOWHUQD-

tives to maintain balance between protection and economic develop-

ment. Part E is conclusion which underlines the strength of ASEAN to 

DWWUDFW�)',�GHVSLWH�VXFK�PRGL¿FDWLRQ�LQ�)',�SURWHFWLRQ�
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II. BILATERAL INVESTMENT TREATY AND INTERNATION-

AL INVESTMENT ARBITRATION

Bilateral Investment Treaty (BIT) is an international agreement 

made by two countries, which establish the terms and conditions for 

investment made by national or company of one state in another state.10 

BITs serve as a legal foundation for foreign investment activities, which 

guarantee of protection as well as a mean for economic development in 

WKH�KRVW�VWDWHV��7KH�XQLTXH�FKDUDFWHULVWLF�RI�PDQ\�%,7V�LV�WKDW�WKH\�FRQ-

tain provision on the use of investment arbitration as a mean to settle in-

vestment disputes between FDI and the host states.11���0RVW�%,7�UHTXLUHV�

that after negotiation fail, the disputes should be brought to arbitration 

instead of host state’s court due to possibility of bias.

There is no agreement among scholars on whether BITs increase 

FDI as shown by Swensen in her chapter. The divergent views rise 

IURP�� 7RELQ�5RVH� $FNHUPDQ�� DQG� +DOOZDUG�� 'ULHPHU� FODLPLQJ� WKDW�

BITs do not increase FDI. On the contrary, Salacuse-Sullivan and Neu-

mayer-Spess using larger sets of countries contends that BITs increased 

FDI.��

As the legal basis for entering host states, most of provisions in 

BITs contain clause of protected interests given to foreign invest-

ments.1314 
It is perceived that foreign investors are in a weak position 

due to the possibility of abuse by the host government. However, 

despite such a protection, BITs actually carry another objective to en-

hance economic cooperation between the contracting parties. By sign-

ing the BIT, host states expect to gain more economic growth.

7KXV��QRW�RQO\�IRU�WKH�LQYHVWPHQW��EXW�DGHTXDWH�SURWHFWLRQ�VKRXOG�

also be given to the host states since they also bear certain costs. Sala-

10�6XVDQ�5RVH�$FNHUPDQ�DQG�-HQQLIHU�/��7RELQ��³'R�%,7V�%HQH¿W�'HYHORSLQJ�&RXQ-

tries?” in Chaterine A. Rogers and Roger P.Alford, The Future of Investment Arbitra-

tion, Oxford University Press. page 131.
11 M. Sornarajah, The International Law on Foreign Investment, 3rd edition, Cam-

EULGJH��������SDJH����
�� Deborah L Swensen, “Why Developing Countries Sign BITs” in Karl P Sauvant 

and Lisa E Sachs. Eds. The effect of treaties on Foreign Direct Investment: Bilateral 

Investment Treaties, Double Taxation Treaties, and Investment Flows,�������SDJH�����
13 Surya P Subedi, International Investment Law: Reconciling Policy and Principle, 

�QG�HGLWLRQ��+DUW�3XEOLVKLQJ��������SDJH����
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cuse points out that host country of investment bear four costs associ-

DWHG�ZLWK�WKHLU�SROLF\�WR�RSHQ�GRRU�WR�)',��LQDELOLW\�RI�WKH�ORFDO�LQGXV-

tries to compete with FDI, FDI intervention towards political process, 

security risks, and possibility of introduction of dangerous technologies 

which may damage the local environmental, cultures and health.14

'H¿QLWLRQ�RI�LQYHVWPHQW�YDULHV�LQ�HYHU\�%,7��0RVW�GH¿QLWLRQ�FRY-

ers “every kind of asset” or “any kind” and followed by lists of assets.��
 

7KLV�EURDG�GH¿QLWLRQ�RIWHQ�FUHDWHV�GLI¿FXOWLHV�ZKHQ�GLVSXWH�DULVHV�EH-

fore arbitral tribunals. Furthermore, protection clauses in BIT are also 

numerous and unclear. MFN, FET and NT which meant to attract in-

vestors and protect their activities need to be interpreted in line with 

economic development in the SEA context. Those ambiguities in BIT 

explain why the job of resolving dispute which involve interpretation 

activities should be done by people who understand the context where 

the disputes arise.

BITs are also the basis on which dispute settlement through ar-

bitration is resorted. The International Center for the Settlement of 

Investment Disputes (ICSID) is often referred to facilitate investment 

dispute. Because it does not have permanent arbitral tribunals, the 

ICSID allows independent arbitral tribunals and arbitration mecha-

nisms to hold proceedings under its rules, and all contracting member 

states agree to enforce and uphold arbitral awards in accordance with 

the ICSID Convention.16 The following table shows ASEAN countries 

LQYROYHPHQW�LQ�LQYHVWPHQW�DJUHHPHQW�

14 Jeswald W Salacuse, The Law of Investment Treaty��2[IRUG��������SDJH����
�� .HQQHWK�-��9DQGHOGH��Bilateral Investment Treaties: History, Policy, and Interpre-

tation,�2[IRUG��������SDJH�����
16�.�9�6�.��1DWKDQ��The ICSID Convention: the Law of the International Center for 

Settlement of Investment Disputes��-XULV�3XEOLVKLQJ��������SDJH���
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COUNTRY ICSID

ACIA (ASEAN

Comprehensive In-

vestment Agreement)

BIT’s Partner per 

June ����

Brunei Darussalam Party Party 6 countries

Cambodia Party Party ���FRXQWULHV

Indonesia Party Party 63 countries

Lao Not Party Party ���FRXQWULHV

Malaysia Party Party ���FRXQWULHV

Myanmar Not Party Party 6 countries

Philippines Party Party ���&RXQWULHV

Singapore Party Party 41 Countries

Thailand
Signatory party 

but not ratify
Party 39 Countries

9LHW�1DP Not Party Party 60 countries

6RXUFH�%,7¶V�SDUWQHUV��KWWS���XQFWDG�RUJ�6HFWLRQV�GLWHBSFEE�GRFV�ELWV

ICSID Convention is designed to promote the settlement of dis-

putes between state and private foreign investors. It aims to contrib-

ute to the promotion of economic development.��
 
Investment dispute 

arbitration administered by the ICSID is accounted for the largest num-

ber of investment disputes.18 
$UWLFOH� ��� RI� ,&6,'� &RQYHQWLRQ� VWLSX-

lates the jurisdiction of the ICSID tribunal as for legal dispute arising 

directly out of an investment between a contracting State and the na-

tional of another contracting State which the parties to the dispute 

consent in writing to submit the dispute to the ICSID.

,&6,'�KDV�VHYHUDO�XQLTXH�DVSHFWV�IRU�H[DPSOH�LWV�SURFHHGLQJV�DUH�

free from the interference of local courts where the proceeding is con-

�� KWWS���ZZZ�XQLYLH�DF�DW�LQWODZ�ZRUGSUHVV�SGI����BLFVLGBHSLO�SGI��$FFHVHG�DW����

January �����
18 Ucheora Onwuamaegbu, International Dispute Settlement Mechanisms-Choos-

ing Between Institutionally

Supported and Ad Hoc; and Between Institutions, in Arbitration Under International 

Investment Agreements: A Guide to the Key Issues, Katia Yannaca-Small, ed, Oxford 

������SDJH���
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GXFWHG��8QOLNH�RWKHU� LQWHUQDWLRQDO�DUELWUDWLRQ�ZKLFK�UHTXLUHV�RWKHU�LQ-

strument in recognition and enforcement, ICSID provides for automatic 

recognition of its awards in member countries upon the presentation of 

D�FRS\�RI�WKH�DZDUG�FHUWL¿HG�E\�WKH�6HFUHWDU\�*HQHUDO�19

Roles of arbitral tribunal in determining the outcome of cases pro-

vides argument why it is necessary to have tribunals members who un-

derstand not only investment law, but also the local cultures treaty 

interpretation does matter in deciding legal issues of the disputes 

DQG� KRZ� WKH�DSSOLFDEOH� ODZ�RI� LQWHUSUHWDWLRQ��9LHQQD�&RQYHQWLRQ�RQ�

WKH�/DZ�RI�7UHDW\��9&/7���UHJXODWHV� WKLV�LVVXH��7ULEXQDOV�VKRXOG�HP-

SOR\� WKH�9LHQQD�&RQYHQWLRQ�DV�D�PHDQ� WR�SURYLGH�VRXQG�� FRQYLQFLQJ�

decisions in order to support international investment law through 

balancing investor’s rights with responsibility and developing a more 

neutral approach toward host states and investors. This indicates the 

challenges facing the ICSID arbitral tribunals when applying the law 

to the facts.

In the last few years, ICSID has been criticized for being costly, 

inconsistent, lack of transparency and bias against developing coun-

tries. This has caused some developing countries like Bolivia, Ecuador, 

DQG�9HQH]XHOD�WR�ZLWKGUDZ�IURP�,&6,'��,Q�,QGRQHVLD��WKHUH�LV�D� JURZ-

ing concerns on whether to withdraw from ICSID.��

III. WHAT OPPORTUNITIES ASEAN HAS FOR INVESTMENT 

ARBITRATION

The number of arbitration under the investment treaties increases 

VLJQL¿FDQWO\�GXULQJ� WKH�ODVW�WZR�GHFDGHV��2Q�WKH�FRQWUDU\��WKH�SHUFHS-

WLRQ�RI� OHJLWLPDF\�RI� DUELWUDO�GHFLVLRQV�GHFUHDVHV� DV� FRQVHTXHQFHV�RI�

FRQÀLFWLQJ�GHFLVLRQV��H[FHVVLYH�DZDUGV��DQG�ODFN�RI�WUDQVSDUHQF\��,Q�UH-

VSRQGLQJ�WR�WKLV�GLOHPPD��$6($1�PHPEHUV�FDQ�UHVSRQG�LQ�WKUHH�ZD\V�

��� 7KH�¿UVW� LV�ZLWKGUDZDO� IURP� WKH� V\VWHP�RI� LQYHVWPHQW� DUELWUDWLRQ�

OLNH� ZKDW� KDYH� EHHQ� GRQH� E\� %ROLYLD�� (FXDGRU� DQG� 9HQH]XHOD��

19�,&6,'�&RQYHQWLRQ��$UWLFOH���
�� Prof. Hikmahanto Juwana stated that Indonesia should withdraw 

IURP�,&6,'�GXH�WR�YDULRXV�UHDVRQV�DYDLODEOH�DW�KWWS���ZZZ�WKHMDNDU-

WDSRVW�FRP�QHZV������������LQGRQHVLD�VKRXOG�ZLWKGUDZ�LFVLG�KWPO�
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This response is based on the belief that the ICSID arbitration is 

costly, inconsistent, lack of transparency and bias. The time, energy 

DQG�FRVW�RI�DUELWUDWLRQ�RXWZHLJK�WKH�EHQH¿WV� WKDW�,&6,'�EULQJV� WR�

state.��

��� 7KH�VHFRQG�UHVSRQVH�LV�WR�UHQHJRWLDWH�FXUUHQW�%,7�RU�FKDQJH�VWUDW-

egy for future investment treaties so that there is an exclusion of 

certain sectors from arbitration.

3. The third has been to argue new types of defenses to liability.��
 

Balancing between investor’s protection and host state’s interests 

shall become priority. Interest of the state in certain areas such 

as the environment, labour rights ad the health and welfare of 

citizens has led to the statement of exceptions in the treaty.��

Those ways can be used to prevent possibility of unfair and bias 

arbitral award which expanding the meaning and scope of the provision 

of the investment treaties beyond what has been intended by the host 

states. In short, the law of protection needs to be rethought. ASEAN 

members shall be cautious about vague protection clauses such as 

FET, MFN, NT and umbrella clause by avoiding or limiting the 

VFRSH�RI�WKHLU�DSSOLFDWLRQ��7KLV�LV�IRU�H[DPSOH�

x� )DLU�DQG�HTXLWDEOH�WUHDWPHQW�VKDOO�QRW�GHQ\�MXVWLFH�LQ�OHJDO�RU�DGPLQ-

istrative proceedings. FET.

x� Most-Favored Nation not to encroach upon procedural issues but 

merely apply to substantive issues. MFN is a condition where the 

VWDWH� UHFLSLHQW�PXVW� UHFHLYH� HTXDO�DGYDQWDJHV�DV�WKH�³PRVW�IDYRUHG�

nation” by the country granting such treatment.

x� National treatment which obliges the host states to treat foreign 

LQYHVWRUV� DQG� ORFDO�LQYHVWRUV�HTXDOO\�VKRXOG�EH�OLPLWHG�IRU�H[DPSOH�

it is not applicable for infant industry.

x� Umbrella clause should be avoided because it is too broad and can 

be widely interpreted. Umbrella clause imposes an international 

WUHDW\�REOLJDWLRQ�RQ�KRVW�FRXQWULHV�WKDW�UHTXLUHV�WKHP�WR�UHVSHFW�RE-

ligations they have entered into with respect to investment.

�� M. Sornarajah, The International Law on Foreign Investment, 3rd edition, Cam-

EULGJH��������SDJH�����
�� Ibid. 
�� Ibid. Pagel 454.
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Further change that needs to be made is signing treaty with limited 

or no arbitration right in it. In respect to investment arbitration, there 

has been some suggestion that dispute resolution provisions are one 

of the strongest investor protections in investment treaties.��
 
However, 

WKHUH�LV�VWLOO�GHEDWDEOH�ZKHWKHU�GHFLVLRQ�WR�LQYHVW�LV�VLJQL¿FDQWO\�LQÀX-

enced by the existence of investment arbitration.��
 
Foreign investors 

PD\� EH�PRUH� FRQFHUQHG�ZLWK� REWDLQLQJ� SUR¿W� DQG�PDLQWDLQLQJ� JRRG�

relationship with the government for future projects.

As Frank shows in her research, reliance on domestic court and 

absence of international investment arbitration does not stop FDI to 

come in China.
 
This suggests substantive matters outweigh procedural 

matters in investment treaties. There are some conditions where inves-

tors are keen to gain a place or developing market. This is considered as 

more important than the investment arbitration rights granted by BIT.��

Therefore, investment arbitration administered by international in-

stitution is not a must. Rather than being a substitute, investment arbi-

tration is merely a complement of domestic court or domestic ADR. 

Instead, ASEAN members can refer to dispute settlement center in 

the region with legal practitioners from the area. This is not only to keep 

the cost reasonable but also to maintain that people involve in the 

dispute understand the context of the dispute socially, politically and 

therefore the outcome would be fairer.

IV. NECESSARY CONDITIONS FOR CHANGES

,Q�RUGHU�WR�EH�DEOH�WR�PDNH�PRGL¿FDWLRQV�DQG�WR�XVH�WKH�RSSRUWXQL-

WLHV�HIIHFWLYHO\��WKHUH�DUH�FHUWDLQ�FRQGLWLRQV�WR�EH�PHW�

A. ESTABLISHED DISPUTE RESOLUTION SYSTEM

ASEAN members can agree not to refer to international arbitra-

tion or to give limited rights to redress investment dispute to interna-

WLRQDO�DUELWUDWLRQ��7KLV�LV�VXFK�DV�

�� Susan D. Frank, Foreign Direct Investment, Investment Treaty Arbitration and The 

Rule of Law, Global Business & Development Law Journal��9RO������SDJH�����
�� Ibid.
�� Susan D. Frank, Ibid. SDJH�����
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x� 5HTXLULQJ�SDUWLHV� WR�HQJDJH� LQ�QHJRWLDWLRQ��PHGLDWLRQ�RU�FRQFLOLD-

tion administered by local dispute settlement body

x� Determining what dispute can go to international arbitration and 

what disputes must go through local courts or local dispute settle-

ment body.

x� Designate arbitration center within the region as institution desig-

QDWHG�WR�VHWWOH�LQYHVWPHQW�GLVSXWH��6LQJDSRUH�,QWHUQDWLRQDO�$UELWUD-

tion Center (SIAC), Kuala Lumpur Regional Arbitration Center 

(KLRAC) or Indonesian Arbitration Board (BANI) can be empow-

ered to carry out the jobs.

This effort is important to foster the development of the rule of 

law in national court or ADR center in the region. Besides developing 

ORFDO�MXGLFLDO�LQVWLWXWLRQV��WKLV�LV�DOVR�EHQH¿WLQJ�LQ�SURPRWH�FRQ¿GHQFH�

in the overall process of resolving investment disputes.��
 
Using ADR 

center outside the host states will ensure the neutrality and fairness of 

the dispute settlement process due to independent adjudicators.

B. ECONOMIC AND POLITICAL STABILITY

Political instability is regarded as a hinder for economic growth 

GXH� WR� WKH�SRVVLELOLW\�RI�IUHTXHQW�SROLF\�FKDQJHV���
 
A study by Alesina 

and Perotti shows that the less stable the social- politics situation, 

WKH�ULVNLHU�WKH�LQYHVWPHQW�DFWLYLW\�LV��$V�D�FRQVHTXHQFH��WKH�QXPEHU� RI�

investment may lower.��
 
Having said that, ASEAN countries need to 

address any political instability by mitigating its effect on the sustain-

ability of economic policies.

C. MARKET LIBERALIZATION MODEL

Market liberalization can remove barriers to FDI that may create 

GLI¿FXOWLHV� WR� DFFHVV� WKH�FRXQWULHV��7KH�HFRQRPLF� OLEHUDOL]DWLRQ�SUR-

FHVV�EHJLQV�E\�UHOD[LQJ�WKHVH�EDUULHUV�DQG�UHOLQTXLVKLQJ�VRPH�FRQWURO�

�� Susan D. Frank, Ibid. page 368. 
�� $UL� $LVHQ� DQG� )UDQFLVFR� -RVH� 9HLJD�� How Does Economic Instability Affect 

Economics Growth?,  available at KWWSV���ZZZ�LPI�RUJ�H[WHUQDO�SXEV�IW�ZS������

ZS�����SGI.
�� Alesina, A. and Perotti, R. “Income distribution, political instability, and invest-

ment.”
European Economic Review ����������SDJH������������
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over the direction of the economy to the private sector. This idea is in 

line with the ASEAN Comprehensive Investment Agreement (ACIA) 

WR� IDFLOLWDWH� WKH� IUHH� ÀRZ�RI� LQYHVWPHQW� LQ� WKH�$6($1� UHJLRQ� DV� DQ�

integrated investment area.30 Liberalization policy in ACIA is designed 

to attract foreign investment from States outside ASEAN region, not 

merely to facilitate investment among ASEAN States.31

V. CONCLUSION

ASEAN as a group with 600 million populations of a single 

market, abundant natural resources and comparatively inexpensive la-

bor will surely an attractive destination for FDI. The high number of 

FDI level in the region has proved that SEA has been very attractive 

to invest. Considering its strategic position, ASEAN has wide opportu-

nity to work as a group in creating a state-investor dispute resolution 

center. There are many ways for ASEAN countries to draft provi-

sions in investment treaties to balance the need of FDI protection and 

its interest to develop the economy. ASEAN may review

 There is no need to provide unnecessary extensive and limitless 

protection to FDI. The focus for now should be how to create a sus-

tainable economic development in the region with the assistance of 

)',�ZLWKRXW�KDYLQJ�WR�VDFUL¿FH�PHPEHU¶V� LQWHUHVWV��7KHUHIRUH��PRGL-

¿FDWLRQ� RI� WKH� H[LVWLQJ� WUHDWLHV� DQG� FKDQJLQJ� WKH� PRGHO� RI� IXWXUH�

treaties are worthy of note. The goals of SEA countries to develop 

their economies should be taken into account when negotiating treaty 

terms or provisions. ASEAN members should work together to focus 

upon minimizing risk in investment by maintaining political and social 

stability and improve the capacity of dispute resolution mechanisms. 

Additionally, regional cooperation to provide incentives for foreign 

investors is also necessary.

30 Article 1 of ACIA
31 $6($1�,QYHVWPHQW�5HSRUW�DV�TXRWHG�IURP�9LYLHQQH�%DWK�DQG�/XNH�1RWWDJH��7KH�

ASEAN Comprehensive Investment Agreement and ‘ASEAN Plus’-The Australia-

New Zealand Free Trade Area (AANZFTA) and the PRC-

ASEAN Investment Agreement, Sydney Law School Legal Studies Research Paper 

No. 13/69��6HSWHPEHU������ KWWS���VVUQ�FRP�DEVWUDFW ��������



Asean Synergey to Overcome Challenges in Investment Arbitration

44Volume 13 Number 1 October 2015

REFERENCES

A, Alesina. and Perotti R. “Income distribution, political instability, and investment.” 
European Economic Review 40. 1996. 

$LVHQ��$UL�DQG�)UDQFLVFR�-RVH�9HLJD��How Does Economic Instability Affect Econom-
ics Growth?, Available at KWWSV���ZZZ�LPI�RUJ�H[WHUQDO�SXEV�IW�ZS������ZS�����
pdf.

Amco vs Republic Indonesia.

$6($1�&RPSUHKHQVLYH�,QYHVWPHQW�$JUHHPHQW���RSHQHG�IRU�VLJQDWXUH�)HEUXDU\����
������HQWHUHG�LQWR�IRUFH����0DUFK���������

>«@�� ³$VLD� 3DFL¿F� ,QYHVWPHQW�&OLPDWH� ,QGH[´� DYDLODEOH� DW�� KWWS���ZZZ�YULHQVSDUW-
QHUV�FRP�ZS�FRQWHQW�XSORDGV���������93�$VLD�3DFL¿F�,QYHVWPHQW�&OLPDWH�,Q-
dex- �����SGI,

%DWK��9LYLHHQH�DQG�/XNH�1RWWDJH��Foreign Investment and Dispute Resolution Law 
and Practice in Asia. Routledge, �����

>«@��%DWK��9LYLHQQH� DQG�/XNH�1RWWDJH�� ³7KH�$6($1�&RPSUHKHQVLYH Investment 
Agreement and ‘ASEAN Plus’-The Australia-New Zealand Free Trade Area 
(AANZFTA) and the PRC-ASEAN Investment Agreement” Sydney Law School 
Legal Studies Research Paper No. 13/69��6HSWHPEHU������ available at KWWS���VVUQ�
FRP�DEVWUDFW ��������

Frank, Susan D. Foreign Direct Investment, Investment Treaty Arbitration and The 
Rule of Law, Global Business & Development Law Journal��9RO�����

[…]. KWWS���ZZZ�XQLYLH�DF�DW�LQWODZ�ZRUGSUHVV�SGI����BLFVLGBHSLO�SGI��$FFHVHG�DW����
January �����

>«@��³� ,QGRQHVLD�6KRXOG�:LWKGUDZ�,&6,'´�$YDLODEOH�DW�KWWS���ZZZ�WKHMDNDUWDSRVW�
FRP�QHZV������������LQGRQHVLD�VKRXOG�ZLWKGUDZ�LFVLG�KWPO�

International Center for Settlement Investment Disputes. (opened for signature March 
���������HQWHUHG�LQWR�IRUFH�2FWREHU�����������

Katia Yannaca- Small, Between Institutions, in Arbitration Under International In-
vestment Agreements: A Guide to the Key Issues,�2[IRUG�������

.HQQHWK�-��9DQGHOGH��Bilateral Investment Treaties: History, Policy, and Interpreta-
tion,�2[IRUG�������

.�9�6�.��1DWKDQ��The ICSID Convention: the Law of the International Center for 
Settlement of Investment Disputes��-XULV�3XEOLVKLQJ�������

Malaysian Historical Salvors, SDN, BHD v. the Government of Malaysia

Salacuse, Jeswald W. The Law of Investment Treaty��2[IRUG�������

SGS v Philippines

[…]. Sophie Song, South East Asia received more FDI than China, Which is now 
World’s third largest foreign investors, available at KWWS���ZZZ�LEWLPHV�FRP�
southeast-asia-receives-more-foreign-direct-investment-fdi-china-which-now-
worlds- third-largest��$FFHVHG�RQ����0DUFK������

Sornarajah, M. Asian Views of Foreign Investment Law. Nottage. 

Sornarajah, M. The International Law on Foreign Investment. 3rd edition. Cambridge. 
�����

Subedi, Surya P. International Investment Law: Reconciling Policy and Principle, 
�QG�HGLWLRQ��+DUW�3XEOLVKLQJ��������



�� Volume 13 Number 1 October 2015

Jurnal Hukum Internasional

6XVDQ�5RVH�$FNHUPDQ�DQG�-HQQLIHU�/��7RELQ��³'R�%,7V�%HQH¿W�'HYHORSLQJ�&RXQ-
tries?” in Chaterine A. Rogers and Roger P.Alford. The Future of Investment Ar-
bitration, Oxford University Press. 

Swensen, L Deborah. “Why Developing Countries Sign BITs” in Karl P Sauvant and 
Lisa E Sachs. Eds. The effect of treaties on Foreign Direct Investment: Bilateral 
Investment Treaties, Double Taxation Treaties, and Investment Flows,�������

Onwuamaegbu, Ucheora,. International Dispute Settlement Mechanisms-Choosing 
Between Institutionally Supported and Ad Hoc.


