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Abstract

Maritime boundary issues are by no mean new for Indonesia and Malaysia. Notwithstanding the 

IDFW�WKDW�,QGRQHVLD�DQG�0DOD\VLD�VLJQHG�D�PDULWLPH�ERXQGDU\�DJUHHPHQW�DV�HDUO\�DV�������WKH�WZR�

6WDWHV� KDYH� \HW� WR� ¿QDOLVH� YDULRXV� SHQGLQJ�PDULWLPH� ERXQGDULHV� EHWZHHQ� WKHP��&RPSHOOLQJ� FDVHV�

VXFK�DV�$PEDODW�%ORFN�GLVSXWH���������������7DQMXQJ�%HUDNLW�LQFLGHQW��������DQRWKHU�LQFLGHQFH�LQ�

WKH�0DODFFD�6WUDLW��$SULO�������DQG�RWKHUV�PDULWLPH�ERXQGDU\�LVVXHV�DUH�DSSDUHQWO\�FRQVHTXHQFHV�

RI� XQ¿QLVKHG�PDULWLPH� ERXQGDULHV� EHWZHHQ� ,QGRQHVLD� DQG�0DOD\VLD�� 7KLV� SDSHU� VHHNV� WR� DQDO\VH�

FKDOOHQJHV� DQG� RSSRUWXQLWLHV� LQ� ¿QDOLVLQJ� PDULWLPH� ERXQGDULHV� LQ� WKH� 0DODFFD� 6WUDLW� EHWZHHQ�

,QGRQHVLD�DQG�0DOD\VLD��,W� IRFXVHV�RQ�GHVFULSWLRQ�RI�PDULWLPH�ERXQGDULHV�EHWZHHQ�WKH�WZR�6WDWHV��

IROORZHG�E\�UHFHQW�GHYHORSPHQWV�LQ�WKH�0DODFFD�6WUDLW��$Q�LQFLGHQW�LQYROYLQJ�,QGRQHVLDQ�SDWUROOLQJ�

RI¿FHUV� DQG� 0DOD\VLDQ�ÀDJJHG� ¿VKLQJ� YHVVHOV� ZKLFK� RFFXUUHG� RQ� �� $SULO� ����� LV� WKH� NH\� FDVH�

discussed. It is viewed as a relevant representation of what happen between Indonesia and Malaysia, 

which also applies to other areas where maritime boundaries are pending or absent. This discussion 

HYHQWXDOO\�KLJKOLJKWV�WKH�LPSRUWDQFH�RI�PDULWLPH�ERXQGDU\�GHOLPLWDWLRQ�LQ�WKH�0DODFFD�6WUDLW�EHWZHHQ�

Indonesia and Malaysia. Options for maritime delimitation between Indonesia and Malaysia in the 

0DODFFD�6WUDLW�DUH� WKH�PDLQ�RXWFRPHV�RI� WKLV�SDSHU��7KLV� LV�DFKLHYHG�E\� WDNLQJ� LQWR�FRQVLGHUDWLRQ�

SULQFLSOH�RI� WKH� ODZ�RI� WKH� VHD�� UHOHYDQW� MXULVSUXGHQFH��DQG�H[LVWLQJ�DJUHHPHQW�EHWZHHQ� ,QGRQHVLD�

and Malaysia. To accurately generate options for delimitation, geospatial approach was employed by 

utilising relevant geospatial data and technical tools and operations.

Keywords:� PDULWLPH� ERXQGDU\� GHOLPLWDWLRQ�� 0DODFFD� 6WUDLW�� ODZ� RI� WKH� VHD��

geospatial

I. INTRODUCTION

Due to its geographic location Indonesia shares maritime areas with 

at least ten States: India, Thailand, Malaysia, Singapore, Vietnam, Phil-

ippines, Papua New Guinea, Palau, Australia and Timor Leste.1 Indo-

nesia needs to settle maritime boundaries with these ten States and has 

* Author is a lecturer in Geodesy and Geomatics,Gadjah Mada University in 

Yogyakarta, Indonesia. He can be reached at madeandi@ugm.ac.id
1�2HJURVHQR��$�+�� ������ ³,QGRQHVLD¶V�PDULWLPH�ERXQGDULHV´�� LQ��5REHUW�&ULEE� DQG�

Michele Ford (eds), Indonesia beyond the water’s edge; Managing an archipelagic 

VWDWH��SS���������6LQJDSRUH��,6($6�
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managed to establish some boundary segments with eight of them. Two 

States for which no maritime boundaries have been settled with Indo-

QHVLD�WR�GDWH�DUH�3DODX�DQG�7LPRU�/HVWH��$V�SHU�0DUFK�������,QGRQHVLD�

KDV�\HW�WR�¿QDOLVH�PDULWLPH�ERXQGDULHV�LQ�DW�OHDVW����GLIIHUHQW�ORFDWLRQV�

ZLWK�PRUH�WKDQ����VHJPHQWV�WR�DFFRPSOLVK�� 

Pending maritime boundaries have been proven to be one of the 

sources of problems between Indonesia and its neighbours. Among 

those ten neighbours, issues with Malaysia seem to be most frequent. 

&RPSHOOLQJ�FDVHV�VXFK�DV�WKH�$PEDODW�%ORFN�GLVSXWH��������������3 Tan-

MXQJ�%HUDNLW�LQFLGHQW�������4 an incidence in the Malacca Strait (April 

������ and recent issue related to the construction if a light  in Tanjung 

Datu6 are apparently consequences of pending maritime boundaries 

EHWZHHQ�WKH�WZR�6WDWHV��$FFRUGLQJO\��¿QDOLVLQJ�PDULWLPH�GHOLPLWDWLRQ�

should be prioritised.

A classic boundary making theory prescribes that there are four es-

sential steps in boundary making: allocation, delimitation, demarcation 

and administration.7�$OORFDWLRQ�GHDOV�ZLWK�SROLWLFDO�DFWLYLWLHV�WR�GH¿QH�

allocation of territory where parties concerned agree on a broad divi-

�  The calculation was conducted by the author after taking into account the two last 

DJUHHPHQWV� EHWZHHQ� ,QGRQHVLD� DQG� WKH� 3KLOLSSLQHV� ����0D\� ������ DQG� EHWZHHQ�

,QGRQHVLD�DQG�6LQJDSRUH����6HSWHPEHU�������
3��)RU�DQ�DQDO\VLV�RQ�%ORFN�$PEDODW�GLVSXWH��VHH�IRU�H[DPSOH��$UVDQD��,�0�$��������

“The settlement of the Ambalat block case through maritime delimitation; A geo-

spatial and legal approach [in Indonesian]”, Jurnal Ilmiah Widya Sosiopolitika Vol. 

,�1R�����-XQH���SS��������
4  For an analysis on Tanjung Berakit incident and option of maritime delimitation in 

WKH�DUHD��VHH��$UVDQD��,�0�$��������³0HQGLQJ�WKH�LPDJLQDU\�ZDOO�EHWZHHQ�,QGRQHVLD�

and Malaysia - The case of maritime delimitation in the waters off Tanjung Berakit”, 

:DFDQD��-RXUQDO�RI�WKH�+XPDQLWLHV�RI�,QGRQHVLD��9RO�����1R�����$SULO������
�� �$UVDQD�� ,�0�$�� ������ ³8QGHUVWDQGLQJ� WKH�0DODFFD� 6WUDLW� ,QFLGHQW´��7KH� -DNDUWD�

Post, 14 April, Jakarta.
6� � 0LQLVWU\� RI� )RUHLJQ�$IIDLUV�� ������ ,QGRQHVLDQ� )RUHLJQ�0LQLVWHU� UHSRUWV� RQ� WKH�

development of ASEAN and achievement of Indonesian diplomacy in the Region.

['L�.RPLVL�,��0HQOX�5,�6DPSDLNDQ�3HUNHPEDQJDQ�$6($1�GDQ�&DSDLDQ�'LSORPDVL�

RI di Kawasan], available at <http://www.kemlu.go.id/_layouts/mobile/PortalDetail-

1HZV/LNH�DVS["O LG	,WHP,' ���H�E����FD��������EHD�I�I�H�I�F�IG!
7��-RQHV��6��%��������%RXQGDU\�PDNLQJ��$�+DQGERRN�IRU�6WDWHVPHQ��7UHDW\�(GLWRUV�DQG�

Boundary Commissioners. Washington DC, Carnegie Endowment for International 

Peace.
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VLRQ�RI�WHUULWRU\��WKXV�HVWDEOLVKLQJ�µVSKHUHV�RI�LQÀXHQFH¶��'HOLPLWDWLRQ�LV�

the next step, where parties involve political, legal and technical experts 

to decide on a precise alignment of the boundary and illustrate the line 

on maps/charts. At this stage, a treaty is drawn up. After delimitation 

on maps/charts, demarcation is required on the ground. The points and 

lines agreed in the delimitation stage are transferred from the maps/

charts to the ground where it is physically marked with pillars, posts, 

IHQFHV�� HWF�� 'HPDUFDWLRQ� LV� FRQGXFWHG� WR� GH¿QH� FRRUGLQDWHV� WKURXJK�

survey activities using adequate technology, equipment and method. 

)RU� WKH� ¿HOG� VXUYH\�� WKH� UROH� RI� JHRGHWLF� VXUYH\RUV� LV� HVVHQWLDO��7KH�

XVH� RI� VRSKLVWLFDWHG� WHFKQRORJ\� DQG� VFLHQWL¿F� DSSURDFK� LV� D�PXVW� WR�

achieve accurate position of the border points.8 At this stage, collabora-

tion between the two neighbouring States during the establishment of 

border points is inevitable. The word ‘demarcation’ is however rarely 

applicable to maritime boundaries because maritime boundaries are 

rarely amenable to being physically marked. The last step is adminis-

tration and management of boundaries involving activities to maintain 

the points and lines that form the boundaries by the neighbouring states. 

Not only that, administration relates to the management of people’s ac-

tivities around boundary area. In the case of maritime boundaries, the 

administration step mainly deals with navigational activities such as 

WUDQVSRUWDWLRQ�DQG�¿VKLQJ�DURXQG�ERUGHU�DUHDV�

In the case of Malacca Strait, Indonesia and Malaysia are dealing 

with delimitation step in boundary making, especially for the water col-

umn. Seabed boundary was agreed upon in 1969 and the water column 

boundary is currently under negotiation.9 This suggests that entitlement 

of seabed and resources therein has been made clear but not that of 

water column. Consequently, rights of States (Indonesia and Malaysia) 

8��$UVDQD��,�0�$��DQG�6XPDU\R�������³*HRVSDWLDO�$VSHFWV�RI�,QGRQHVLDQ�,QWHUQDWLRQDO�

Maritime Boundaries  in the Context of Border Management [Aspek Geospasial 

Batas Maritim Internasional Indonesia dalam Pengelolaan Wilayah Perbatasan]”. 

Managing Indonesian Boundaries in a Borderless World: Issues, Problems, 

and Policy Options [Mengelola perbatasan Indonesia di dunia tanpa batas: isu, 

permasalahan, dan pilihan kebijakan] L. Madu, A. Nugraha, N. Loy and Fauzan. 

Yogyakarta, Graha Ilmu.
9��7KH���th technical meeting between Indonesia and Malaysia with regards to maritime 

ERXQGDU\�GHOLPLWDWLRQ�ZDV�FRQGXFWHG�RQ�������)HEUXDU\������LQ�-DNDUWD��6HH��KWWS���

SXVWDNDKSL�NHPOX�JR�LG�FRQWHQW�SKS"FRQWHQW ¿OHBGHWDLOLQIR	LG ��
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RQ�WKH�XWLOLVDWLRQ�RI�RLO�DQG�JDV�KDYH�EHHQ�FODUL¿HG�EXW�QRW�WKDW�RI�¿VK�10 

(YHQ� WKRXJK�PDULWLPH� GHOLPLWDWLRQ� KDV� \HW� WR� EH� ¿QDOLVHG� LQ� WKH�

Malacca Strait, each State has laid their EEZ claim. As a result, each 

has issued maps showing their respective unilateral claims. Unsurpris-

ingly, the lines that the States have claimed do not coincide with each 

others claims and also overlap in some instances. Indonesia believes 

that the overlapping maritime area falls within Indonesia’s jurisdiction 

and so does Malaysia. Interestingly, both States conduct law enforce-

ment in the area based on their respective unilateral claims. Activities 

FRQGXFWHG�E\�0DOD\VLDQ�¿VKHUPHQ�LQ�WKH�DUHD�ZLOO�EH�YLHZHG�DV�DQ�LQ-

fringement by Indonesia and vice versa. Agreed and pending maritime 

boundaries in the Malacca Strait between Indonesia and Malaysia are 

illustrated in Figure 1.

Figure 1 Agreed and pending maritime boundaries in the Malacca Strait

10  To understand different regimes of maritime zone of jurisdictions, see: United Na-

tion Convention on the Law of the Sea, particularly Part V (EEZ) and Part VI (Con-

tinental Shelf).
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II. MARITIME CLAIMS AND BOUNDARIES

Before stepping into the Singapore Strait case, it is worth recalling 

the principle of maritime claims and boundary delimitation. These fol-

lowing subsections describe how a coastal State can claim maritime 

area, and where maritime delimitation is required.

A. Maritime Claims 

7KH�8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD�������KHUHLQ-

after is referred to as Law of the Sea Convention, LOSC) is the latest and 

most comprehensive convention on the law of the sea.11 The Conven-

WLRQ�KDV�EHHQ�UDWL¿HG�E\�����6WDWHV�SOXV�RQH�(XURSHDQ�8QLRQ��� LOSC 

established a number of maritime zones, each of which assigns different 

exclusive rights and control to coastal States. The zones are territorial 

sea, contiguous zone, Exclusive Economic Zone (EEZ) and continental 

shelf. Each maritime zone is measured seaward form baseline,13 with 

GLIIHUHQW�EUHDGWK�IRU�HDFK�]RQH��7KH�OLPLW�RI�WHUULWRULDO�VHD�LV����QDXWLFDO�

miles (M)14 from baseline,���ZKLOH�FRQWLJXRXV�]RQH�LV�PHDVXUHG�XS�WR����

M seaward from baseline.16�((=¶V�EUHDGWK�LV�GH¿QHG�EH\RQG�WHUULWRULDO�

VHD�XS�WR�����0�17 Unlike other maritime zones, the breadths of which 

DUH�VSHFL¿F�LQ�GLPHQVLRQ��WKH�EUHDGWK�RI�FRQWLQHQWDO�VKHOI�GRHV�QRW�RQO\�

depend on distance criteria. The outer limits of the continental shelf 

also consider the geology and geomorphology of seabed. Accordingly, 

/26&�GRHV�QRW�VSHFLI\�¿[HG�EUHDGWK�RI�WKH�FRQWLQHQWDO�VKHOI��ZKLFK�FDQ�

UHDFK�XS�WR�����0�RU�PRUH�18

11  United Nations Convention on the Law of the Sea, open for signature 10 December 

�����������8176����HQWHUHG�LQWR�IRUFH����1RYHPEHU��������7KH�FRQYHQWLRQ�LV�DOVR�

known as UNCLOS, abbreviation of United Nations Convention on the Law of the 

Sea.
����&KURQRORJLFDO�OLVWV�RI�UDWL¿FDWLRQV�RI��DFFHVVLRQV�DQG�VXFFHVVLRQV�WR�WKH�&RQYHQWLRQ�

DQG� WKH� UHODWHG�$JUHHPHQWV� DV� DW� ��� -XQH� ������$YDLODEOH� DW� �KWWS���ZZZ�XQ�RUJ�

'HSWV�ORV�UHIHUHQFHB¿OHV�FKURQRORJLFDOBOLVWVBRIBUDWL¿FDWLRQV�KWP!
13��/26&��$UWLFOHV��������������������������DQG���
14��,Q�WKLV�SDSHU��QDXWLFDO�PLOH�LV�DEEUHYLDWHG�DV�0����0� �������PHWUHV�
��  LOSC, Article 3
16��/26&��$UWLFOH�������
17��/26&��$UWLFOH���
18  LOSC, Article 76
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B. Introducing maritime boundary delimitation

:LWK�VXFK�D�JHRJUDSKLFDO�VLWXDWLRQ��LW�LV�KDUG�WR�¿QG�D�FRDVWDO�6WDWH�

that can claim a full suit of maritime zones without having overlapping 

claims with its neighbours. To be able to fully claim EEZ, for example, 

distance of a coastal State from its neighbours must be more than twice 

WKH�EUHDGWK�RI�((=��ZKLFK�LV�����0��IURP�WKH�EDVHOLQH��)RU�WKH�FDVH�RI�

continental shelf, the distance required may be even more. However, 

this situation does not impact the way the breadth of maritime zones 

are theoretically measured from baselines. Considering the geographi-

FDO�ORFDWLRQ�RI�FRDVWDO�6WDWHV�LQ�WKH�ZRUOG�DQG�WKH�FRQ¿JXUDWLRQ�RI�WKHLU�

coasts, overlapping claims of maritime zones among coastal States is 

LQHYLWDEOH��VHH�)LJXUH�����$FFRUGLQJO\��PDULWLPH�ERXQGDU\�GHOLPLWDWLRQ�

is required. 

)LJXUH���3ULQFLSOH�RI�PDULWLPH�ERXQGDU\�GHOLPLWDWLRQ

�6RXUFH��$IWHU�&DUOHWRQ�DQG�6FKR¿HOG������������
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The process of maritime boundary delimitation between two or 

more coastal States is governed by the principles and rules of public 

international law.19 Maritime boundary delimitation is usually resolved 

either through negotiation among affected parties or by submission of 

the case to the third party.�� This third party can be arbitrators, media-

tors, courts or tribunal such as International Court of Justice (ICJ) and 

the International Tribunal for the Law of the Sea (ITLOS).

)LJXUH���VKRZV�WKDW�RYHUODSSLQJ�FODLP�WDNHV�SODFH�LQ�((=�DQG�FRQ-

tinental shelf because distance between State A and B is less then 400 

0�EXW�LV�PRUH�WKDQ����0��6KRXOG�WKH�GLVWDQFH�EHWZHHQ�WKRVH�WZR�QHLJK-

ERXULQJ�6WDWHV�EH�OHVV�WKDQ����0�WKHQ�WKHLU�WHUULWRULDO�VHD�ZLOO�RYHUODS�

RQH�DQRWKHU��)LJXUH���DOVR�LOOXVWUDWHV�WKDW�PDULWLPH�ERXQGDU\�GHOLPLWD-

tion can be required for territorial sea, EEZ, or continental shelf, de-

pending on the distance between States in question. In this regard, rules 

governing maritime boundary delimitation for those different zones are 

also different.�� 

III.INDONESIA-MALAYSIA MARITIME BOUNDARIES

Indonesia started maritime boundary negotiations with its neigh-

ERXUV�LQ�WKH�����V�DQG�VLJQHG�WKH�¿UVW�PDULWLPH�ERXQGDU\�DJUHHPHQW�

with Malaysia. Since then, various maritime boundary agreements 

were agreed with its neighbours until the latest one with Singapore 

ZDV�VLJQHG�RQ���6HSWHPEHU���������$V�RI�0DUFK����������DJUHHPHQWV�

have been in place and three agreements, the 1997 Indonesia-Australia 

19��3UHVFRWW��9��DQG�6FKR¿HOG��&��������7KH�PDULWLPH�SROLWLFDO�ERXQGDULHV�RI�WKH�ZRUOG��

6HFRQG�(GLWLRQ��7KH�+DJXH��0DUWLQXV�1LMKRII��>)LUVW�HGLWLRQ������@
��  Above note 17
��� �$UVDQD�� ,�0�$�������� ,QWHUQDWLRQDO�0DULWLPH�%RQGDULHV��$�7HFKQLFDO� DQG�/HJDO�

Perspective [%DWDV� 0DULWLP� $QWDUQHJDUD�� 6HEXDK� WLQMDXDQ� WHNQLV� GDQ� \XULGLV]. 

Yogyakarta: Gadjah Mada University Press.
��� � 0LQLVWU\� RI� )RUHLJQ� $IIDLUV�� ������ 5,�6LQJDSRUH� VLJQHG� PDULWLPH� ERXQGDU\�

agreement for the Eastern Part of the Singapore Strait [5,�6LQJDSXUD�7DQGD�7DQJDQL�

3HUMDQMLDQ� *DULV� %DWDV� /DXW� GL� 7LPXU� 6HODW� 6LQJDSXUD], available at http://www.

NHPOX�JR�LG�BOD\RXWV�PRELOH�3RUWDO'HWDLO�1HZV/LNH�DVS["O LG	,WHP,G �IIH���F�

��FG������EI���FHD�E���D��G
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EEZ agreement,��� WKH������,QGRQHVLD�WKH�3KLOLSSLQHV�� agreement and 

WKH������,QGRQHVLD�6LQJDSRUH�DJUHHPHQW�� have not entered into force 

EHFDXVH�WKH\�DUH�\HW�WR�EH�UDWL¿HG��)LJXUH���VKRZV�,QGRQHVLD¶V�VHWWOHG�

maritime boundaries in area relevant to this paper (around the Malacca 

Strait, Singapore Strait, and South China Sea).

Figure 3 Indonesia’s settled maritime boundaries with its neighbours in the Malacca 

Strait, Singapore Strait, and South China Sea

(Source: visualisation by the author using Google Maps and publically-available 

coordinates of maritime boundary points)

7KH� ¿UVW�PDULWLPH� ERXQGDU\� DJUHHPHQW�ZDV� RQ� VHDEHG� ERXQGDU\�

with Malaysia in the Malacca Strait and South China Sea singed signed 

��  Treaty between the Government of Australia and the Government of the Republic 

of Indonesia establishing an exclusive economic zo`ne boundary and certain seabed 

ERXQGDULHV��6HH�3UHVFRWW��9-5��������$XVWUDOLD�,QGRQHVLD��5HSRUW�1XPEHU��������LQ�

&KDUQH\� -�,�� DQG� 6PLWK�5��:�� �HGV�� ,QWHUQDWLRQDO�0DULWLPH�%RXQGDULHV�� SS�� �����

������0DUWLQXV�1LMKRII�3XEOLVKHUV��WKH�1HWKHUODQGV
����2I¿FLDO�*D]HWWH�RI�WKH�5HSXEOLF�RI�WKH�3KLOLSSLQHV��������3KLOLSSLQHV�DQG�,QGRQHVLD�

sign agreement on Exclusive Economic Zone Boundary , Available at < http://www.

JRY�SK������������SKLOLSSLQHV�DQG�LQGRQHVLD�VLJQ�DJUHHPHQW�RQ�HH]�ERXQGDU\�!
����6HH�DERYH�QRWH���



�� Volume 12 Number 1 October 2014

Jurnal Hukum Internasional

RQ����2FWREHU�������� The second agreement is the territorial sea bound-

ary in the Malacca Strait signed on 17 March 1970 in Kuala Lumpur.�� 

Indonesia and Malaysia are currently undertaking maritime boundary 

negotiation for four different locations: the Malacca Strait (EEZ), the 

Singapore Strait (territorial Sea), South China Sea (EEZ) and Sulawesi 

Sea (territorial sea, EEZ and continental shelf).��

Indonesia and Malaysia have yet to delimit EEZ boundaries in the 

northern part of the Malacca Strait, where distance between the two 

6WDWHV�LV�PRUH�WKDQ����0��� The issue that seem to be faced by Indonesia 

and Malaysia in the delimitation is that Indonesia likely to favour that 

the EZZ boundary line should not coincide with the existing seabed 

boundary. It is likely that Indonesia will propose the use of equidistance 

line in the delimitation to establish an equitable EEZ boundary for the 

two neighbours. Accordingly, the EEZ line will lie at the Malaysian 

side of the seabed boundary line. In constructing the equidistance line 

for EEZ boundary, Indonesia apparently gives full effect to its relevant 

archipelagic baselines in the Malacca Strait. This view is clearly ex-

pressed in the latest Map of the Republic of Indonesia (Peta NKRI) 

LVVXHG�LQ������GHSLFWLQJ�,QGRQHVLD¶V�IRUZDUG�SRVLWLRQ�FRQFHUQLQJ�PDUL-

time boundaries. It is clear that the proposed EEZ line lies at the Malay-

sian side of the 1969 seabed boundary.30

,Q� DFFRUGDQFH� WR� 3HWD� 1.5,� ������ ,QGRQHVLD� KDV� DOVR� GH¿QHG� D�

Fisheries Management Area through the Ministry of Marine Affairs 

DQG�)LVKHULHV��00$)�¶V�5HJXODWLRQ�QXPEHU���RI�������ZKLFK�LV�DOVR�

known as Wilayah Pengelolaan Perikanan (WPP).31  The outer limits of 

�� For a complete documentation of the agreement, see: Park, Choon-ho. 1993. 

Indonesia- Malaysia (Continental Shelf) in Charney J.I. and Alexander L.M. (eds) 

,QWHUQDWLRQDO�0DULWLPH�%RXQGDULHV��SS�������������0DUWLQXV�1LMKRII�3XEOLVKHU��WKH�

Netherlands
����$ERYH�QRWH����S����
��  See above note 9
��  See also R. Haller-Trost, The Contested Maritime and Territorial Boundaries of 

Malaysia: An International Law Perspective (London: Kluwer Law International 

/WG���������SS����±���
30��%DGDQ�,QIRUPDVL�*HRVSDVLDO��������0DS�RI�WKH�5HSXEOLF�RI�,QGRQHVLD�>Peta Negara 

Kesatuan Republik of Indonesia]
31� �00$)�������0LQLVWU\�RI�0DULQH�DIIDLUV�DQG�)LVKHULHV¶�5HJXODWLRQ�QXPEHU���RI�

������ $W� KWWS���ZZZ�LQIRKXNXP�NN� JR�LG�¿OHVBSHUPHQ�3(5��������0(1���
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the WPP, as shown on the accompanying map, coincide with Indone-

VLD¶V�WHUULWRULDO�VHD�RU�((=�OLPLWV��HLWKHU�DJUHHG��XQLODWHUDOO\�GH¿QHG�RU�

unilaterally-claimed.  Maritime areas in the Malacca Strait are included 

LQ�D�)LVKHULHV�0DQDJHPHQW�$UHD�RI�:33�����HQFORVHG�E\�,QGRQHVLD¶V�

proposed EEZ boundary line in the Malacca Strait. Fishing activities 

FRQGXFWHG�E\�,QGRQHVLDQ�¿VKHUPHQ�DUH�EDVHG�RQ�WKH�:33�PDS�

On the other hand, Malaysia seems to prefer a single boundary line 

for seabed and EEZ, as depicted in its 1979 Map (also known as Peta 

Baru 1979).�� Meanwhile the EEZ boundary as proposed by Indonesia 

lies somewhere in the north of the 1969 seabed boundary. Accordingly, 

there is maritime space where these two States have overlapping claim 

over EEZ, which complicate the management of resources in the area, 

LQFOXGLQJ�¿VK��,Q�DGGLWLRQ��LW�VHHPV�WKDW�0DOD\VLD�KDV�EHHQ�RSHUDWLQJ�LQ�

the Malacca Strait as if the EEZ boundary has been established, coin-

FLGHQW�ZLWK�VHDEHG�ERXQGDU\��)RU�LQVWDQFH��0DOD\VLDQ�¿VKHUPHQ�KDYH�

EHHQ�¿VKLQJ�LQ�WKH�ZDWHU�EH\RQG�LWV�WHUULWRULDO�VHD�FODLPHG��GHSLFWHG�LQ�

the 1979 Map) up the 1969 seabed boundary line. Accordingly, Malay-

VLD¶V�¿VKHUPHQ�ZHUH�RIWHQ�FDSWXUHG�E\�,QGRQHVLD¶V�PDULWLPH�HQIRUFH-

PHQW�DJHQF\�LQ�WKLV�GLVSXWHG�DUHD��7KH�0DOD\VLDQ�¿VKHUPHQ��HVSHFLDOO\�

those of Hutan Melintang, located on the western coast of Peninsular 

Malaysia, came to the area closed to Indonesia because of the depleting 

¿VK�UHVRXUFHV�LQ�0DOD\VLDQ�ZDWHUV��ZKLOH�WKH�UHVRXUFHV�LQ�WKH�,QGRQHVLDQ�

side of the Malacca Strait is relatively underexploited.33 Adding further 

SUREOHPV�WR�WKH�FRPSOH[LW\��WKH�¿VKHUPHQ�RIWHQ�XWLOLVHG�HQYLURQPHQ-

tally-unfriendly equipment such as bottom trawl to exploit resources in 

the area.34 However, the use of bottom trawls is largely unselective in 

WHUPV�RI�¿VK�FDWFKHV�DQG�GHVWUXFWLYH�IRU�WKH�VHDEHG��&RQVHTXHQWO\��WKLV�

W\SH�RI�¿VKLQJ�OHDGV�WR�HFRORJLFDOO\�XQVXVWDLQDEOH�¿VKLQJ�SUDFWLFHV�LQ�

WKH�0DODFFD�6WUDLW��2Q�WKH�RWKHU�KDQGV��,QGRQHVLDQ�¿VKHUPHQ��ZKR�¿VK�

�����SGI��$FFHVVHG�RQ����0DUFK�������
��� �'LUHFWRU�RI�1DWLRQDO�0DSSLQJ��5DPSDLDQ�����&HWDNDQ���3310��1RWL¿FDWLRQ�RI�

D�1HZ�0DS�RI�WKH�&RQWLQHQWDO�6KHOI�RI�0DOD\VLD��-LO������1R������7DPEDKDQ�1R����

1R����������'HFHPEHU������
33� � 1XP�� 0�-�� ������ 3LUDWHV�� %DUWHU� 7UDGHUV�� DQG� )LVKHUV��:KRVH� 5LJKWV�� :KRVH�

6HFXULW\"�8VHU�&RQÀLFWV�DQG�0DULWLPH�1RQWUDGLWLRQDO�6HFXULW\�LQ�0DOD\VLDQ�:DWHUV�

in Laipson, E. and Pandya, A. The Indian Ocean - Resource and Governance 

&KDOOHQJHV��7KH�+HQU\�/��6WLPVRQ�&HQWHU��:DVKLQJWRQ��S����
34  Above note 30
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in accordance to WPP Map the same area, are also often captured by 

0DOD\VLDQ�SDWUROOLQJ�RI¿FHUV�

The aforementioned incidences are, among other things, the reasons 

why certainty of maritime boundaries, especially EEZ, in the Malacca 

Strait is vital. Indonesia and Malaysia need to negotiate more inten-

VLYHO\� WR� DFKLHYH� D�¿QDO� DQG�ELQGLQJ� ³HTXLWDEOH� VROXWLRQ´�� for them. 

Notwithstanding the fact that these two States have different views re-

garding EEZ boundaries in the Malacca Strait, it is a fact that EEZ 

boundary has yet to be bilaterally delimited. Soon after an agreement 

is achieved, Indonesia and Malaysia can conduct more effective utili-

sation and management of marine resources within area assigned to 

each of them. As stated in the LOSC, a State’s EEZ would endow the 

State with “sovereign rights for the purpose of exploring and exploit-

ing, conserving and managing the natural resources, whether living or 

non-living, of the waters superjacent to the seabed and of the seabed 

and its subsoil”.36

IV.THE 7 APRIL 2011 INCIDENTS

$Q�LQFLGHQW�WRRN�SODFH�RQ���$SULO������LQYROYLQJ�0DOD\VLDQ�ÀDJJHG�

YHVVHOV��,QGRQHVLDQ�SDWUROOLQJ�RI¿FLDOV�IRUP�0LQLVWU\�RI�0DULQH�$IIDLUV�

and Fisheries and Malaysian helicopters.37 Indonesian patrolling team 

LGHQWL¿HG�WZR�YHVVHOV�¿VKLQJ�DOOHJHGO\�LOOHJDOO\�LQ�,QGRQHVLD¶V�H[FOX-

sive economic zone (EEZ). When the two vessels were seized, three 

Malaysian helicopters appeared on-site demanding that the two ves-

sels be released. Convinced with what they were doing, the Indonesian 

RI¿FLDOV�ZHQW�RQ�DQG�GLVUHJDUGHG� WKH�GHPDQG��7KH� WZR�YHVVHOV�ZHUH�

EURXJKW�WR�%HODZDQ�3RUW�LQ�,QGRQHVLD�DQG�¿VKHUPHQ�RSHUDWLQJ�WKH�YHV-

sels were detained.38

Even though this may be seen as a successful effort by the Indo-

QHVLDQ�RI¿FLDOV� LQ�SUHYHQWLQJ�IRUHLJQ�¿VKHUPHQ�IURP�¿VKLQJ�LOOHJDOO\�

��  As required by Article 74 of the LOSC governing the EEZ boundary delimitation.
36��/26&��$UW����������D�
37��00$)��������3UHVV�5HOHDVH��$JDLQ��LOOHJDO�¿VKLQJ�YHVVHOV�VHL]HG�[Kembali, kapal il-

OHJDO�¿VKLQJ�GLWDQJNDS]. Available at <http://www.kkp.go.id/index.php/mobile/arsip/c/4336/

.(0%$/,�.$3$/�,//(*$/�),6+,1*�',7$1*.$3�!
38  Ibid
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in Indonesian waters, Malaysia’s response by sending three helicop-

ters did spark protest and anger in Indonesia. As anticipated, the issue 

was highly debated in Indonesia and was prominently featured in na-

tional news headlines. It is interesting to observe that news in Indone-

sian media generally analysed non technical-legal aspects of the issues 

DQG�IRFXVHG�RQ�WKH�FRQÀLFW�SURQH�UHODWLRQVKLS�EHWZHHQ�,QGRQHVLD�DQG�

Malaysia. This case was easily related to other issues by some parties, 

which in fact has nothing to do with maritime dispute, such as unlawful 

treatment given by several Malaysians to their Indonesian maids.39

%\�REVHUYLQJ�FRRUGLQDWHV�RI� WKH�¿VKLQJ�YHVVHOV� LQ�TXHVWLRQ�40 it is 

clear that the incident took place in an overlapping area of EEZ be-

tween Indonesia and Malaysia (see section 3) as illustrated in Figure 4. 

As previously highlighted, unilateral claims by Indonesia and Malaysia 

generate an overlapping area of EEZ in the Malacca Strait. In fact, there 

has been no EEZ boundary in the northern part of the Malacca Strait 

between the two States. Hence, it is legally impossible to judge whether 

RU�QRW�¿VKHUPHQ�DFWLYLWLHV�LQ�WKH�QRUWKHUQ�SDUW�RI�WKH�0DODFFD�6WUDLW�DUH�

infringement to international maritime boundaries. Having observed 

WKLV��LQIULQJHPHQW�FRPPLWWHG�E\�WKH�0DOD\VLDQ�ÀDJJHG�YHVVHOV�ZDV�LQ�

fact viewed from Indonesia’s perspective with its unilaterally-claimed 

EEZ boundary line. Likewise, the presence of Indonesian patrolling of-

¿FLDOV�LV�DOVR�YLHZHG�DV�D�ERUGHU�FURVVLQJ�E\�0DOD\VLD�

39��7KLV�FDQ�EH�IRXQG�LQ�YDULRXV�RIÀLQH�DQG�RQOLQH�GLVFXVVLRQ�IRUXPV��PDLOLQJ�OLVW��EORJ�

postings and also newspapers.
40  Coordinates were obtained from a press release by MMAF. See above note 33



33 Volume 12 Number 1 October 2014

Jurnal Hukum Internasional

)LJXUH���,QFLGHQW�LQ�WKH�0DODFFD�6WUDLW�RQ���$SULO������

(Source: visualisation by the author using Google Maps and publically-available 

coordinates of maritime boundary points and location of incidents)

,QGRQHVLDQ�RI¿FLDOV�FDSWXUHG�WKH�WZR�0DOD\VLDQ�ÀDJJHG�YHVVHOV�DV�

shown in Figure 4 because they considered the EEZ boundaries in the 

Malacca Strait is the one claimed by Indonesia. On the other hand, the 

0DOD\VLDQ�KHOLFRSWHU�WHDP�YLHZHG�WKDW�WKH�¿VKLQJ�YHVVHOV�ZHUH�RSHUDW-

ing within their EEZ because they based their operation on Malaysia’s 

1979 map showing Malaysia’s unilateral claim. In line with this view, 

the helicopter team was likely to be of the view that the Indonesian 

patrolling vessel entered Malaysian EEZ. Put simply, both patrolling 

teams were operating based on their own maps which showed their re-

spective unilateral claims in the absence of a bilaterally agreed mari-

time boundary line.

V. MARITIME DELIMITATION IN THE MALACCA STRAIT

As previously highlighted, the main purpose of this paper is to pro-

vide options of maritime delimitation in the Malacca Strait between 
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,QGRQHVLD� DQG� 0DOD\VLD��$QDO\VLV� SURYLGHG� KHUH� LV� SXUHO\� VFLHQWL¿F�

without any political intervention/agenda. The delimitation options, 

therefore, do not represent the view of any government or institution.

A. Legal Basis

When the seabed boundary in Malacca Strait was signed by Indonesia 

and Malaysia in 1969, the concept of EEZ had not yet been recognised in 

international law of the sea. EEZ concept was adopted formally for the 

¿UVW�WLPH�XQGHU�/26&�LQ������41 Accordingly, at the time when the 1969 

seabed agreement was signed, Indonesia and Malaysia did not sign any 

other agreement concerning water column delimitation in the Malacca 

6WUDLW�EH\RQG�WHUULWRULDO�VHD�RI�HDFK�6WDWH��%\�WKH�RI¿FLDO�UHFRJQLWLRQ�RI�

EEZ concept in the LOSC, a delimitation of EEZ in the Malacca Strait 

was possible. Considering that the longest distance between the coast line 

RI�0DOD\VLD�DQG�,QGRQHVLD�LQ�0DODFFD�6WUDLW�LV�OHVV�WKDQ�WZR�WLPHV�����

M,�� delimitation is required for the whole area of Malacca Strait, from 

the northern part up the southern part. In the southern part where distance 

EHWZHHQ�WKH�WZR�6WDWHV�LV�OHVV�WKDQ����0�43 delimitation of territorial sea 

EEZ delimitation is governed by Article 74 of the LOSC consisting of 

four paragraphs. EEZ delimitation is aimed at achieving “an equitable 

solution” based on “international law, as referred to in Article 38 of the 

Statute of the International Court of Justice.”44 If States in question fail to 

make an agreement “within a reasonable period of time,” they shall con-

duct a settlement of dispute as provided for in Part XV.�� Article 74 also 

governs that States in question shall attempt to establish a “provisional 

arrangements of a practical nature”, which “shall be without prejudice 

WR�WKH�¿QDO�GHOLPLWDWLRQ�´46 It is worth noting that if there is an existing 

agreement between States in question, the new EEZ agreement “shall be 

determined in accordance with the provisions of that agreement.”47

41  For more information regarding the development of LOSC, see: The United Na-

tions Convention on the Law of the Sea (A historical perspective). Available from 

<http://www.un.org/Depts/los/convention_agreements/convention_historical_per-

VSHFWLYH�KWP!
��  Measurement is on British Admiralty Chart. and Google Maps
43  Measurement is on British Admiralty Chart. and Google Maps
44  LOSC, Article 74 (1)
����/26&��$UWLFOH�������
46  LOSC, Article 74 (3)
47  LOSC, Article 74 (4)
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One important thing in Article 74 of LOSC is that it does not specify 

any method to achieve the so-called “equitable solution”. It can be in-

ferred from this provision that the method can be ‘anything’ as long as 

it is accepted by States in question. However, there are methods that 

States in question can employ to facilitate the achievement of the so-

lution such as equidistance line or median line. It is worth noting that 

the principle of equidistance can produce an equal division of mari-

time space. While equal maritime space is not necessarily equitable, it 

certainly can serve as an equitable solution.48 In addition, equidistance 

or median line has relatively high degree of certainty since it is gener-

ated based on the application of strict geometric principles, provided 

that parties in question agree on baselines involved in the delimitation.49 

Another provision to consider from Article 74 is that Indonesia and Ma-

laysia shall attempt to establish a provisional agreement in the Malacca 

Strait if they cannot achieve a solution within a reasonable period of 

time. However, it is not clear how Indonesia and Malaysia should de-

¿QH�WKH�SKUDVH�³UHDVRQDEOH�SHULRG�RI�WLPH´��7KLV�LV�FHUWDLQO\�VXEMHFWLYH�

DQG�LW�LV�XS�WR�WKH�6WDWHV�LQ�TXHVWLRQ�WR�GH¿QH��,W�VHHPV�WKDW�ERWK�6WDWHV�

have not seen that they have passed a “reasonable period of time” with-

out agreed EEZ in the Malacca Strait, thus they have not established 

any provisional agreement.

With regard to the provision that EEZ should not be in violation to 

existing agreement, it does not seem that this is applicable to Indonesia 

and Malaysia. The 1969 agreement is on seabed boundary and it has 

nothing to do with EEZ agreement. Therefore, the 1969 agreement shall 

not be used in any way to dictate the future agreement on EEZ. Having 

had a seabed agreement in place, it is worth nothing that the future EEZ 

agreement will solely deal with water column even though theoretically 

EEZ, according to the LOSC, also encompasses seabed.�� Accordingly, 

the existing agreement will eventually affect the future EEZ agreement 

in a sense that the agreed EEZ boundary will not govern seabed area 

and resources therein.

48��$ERYH�QRWH�����S�����
49  Beazly, P. B. 1994. Technical Aspects of Maritime Boundary Delimitation, Maritime 

%ULH¿QJ��9RO�������,QWHUQDWLRQDO�%RXQGDU\�5HVHDUFK�8QLW��'XUKDP
����/26&��$UWLFOH���������D�
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B. Existing Agreement and Baselines Issues 

The 1969 seabed boundary between Indonesia and Malaysia in the 

Malacca Strait lies considerably closer to Indonesia that to Malaysia. 

Geospatial analysis of the boundary shows that there is a possibility that 

Malaysia employed straight baseline in the construction of the bound-

DU\�� +RZHYHU�� WKHUH� LV� QR� RI¿FLDO� SXEOLFDWLRQ� RI�0DOD\VLD¶V� VWUDLJKW�

baselines and scholars usually only infer the use of such straight base-

lines.�� One of the relevant publications is the 1979 map,�� which does 

not depict baselines but does show the outer limits of Malaysia’s ter-

ritorial sea.�� Location of baselines can be inferred by pulling lines at 

D� GLVWDQFH� RI� ���0� IURP� WKH� RXWHU� OLPLWV� RI� WHUULWRULDO� VHD� ODQGZDUG��

It shows that Malaysia is suspected to employ straight baselines con-

necting, among others, Pulau Perak and Pulau Jarak, two small islands 

located in the Malacca Strait at around 80 and 36 M from the Malaysian 

peninsula, respectively.�� 

A considerably comprehensive analysis reveals that the baselines 

of Malaysia in the Malacca Strait are invalid for several reasons.�� It 

stated that the designations of such baselines and territorial sea claims 

as depicted in the 1979 are invalid because they have “breached both 

WKH������*HQHYD�&RQYHQWLRQ�DQG�WKH�9LHQQD�/DZ�RI�7UHDWLHV�&RQYHQ-

WLRQ�´�7KH�EDVHSRLQWV�DQG�EDVHOLQHV�XVHG�³GR�QRW�FRQIRUP�WR������81-

CLOS Article 7.” In addition, the designations and claims “restricted 

the rights of third-party states”. Malaysia, according to the analysis, 

also published public documents and undertook actions inconsistent 

with its claims.�� In the delimitation of pending maritime boundaries in 

the Malacca Strait, this issue of baseline is one of the important aspects 

to consider.

��  Forbes, V.L., Indonesia’s Maritime Boundaries, op. cit.��S������6HH�DOVR��9DOHQFLD��

0��-���������9DOLGLW\�RI�0DOD\VLD¶V�EDVHOLQHV�DQG�WHUULWRULDO�VHD�FODLP�LQ�WKH�QRUWKHUQ�

0DODFFD�6WUDLW��0DULQH�3ROLF\�9RO�����SS���������
����$ERYH�QRWH���
����9DOHQFLD��0��-���������9DOLGLW\�RI�0DOD\VLD¶V�EDVHOLQHV�DQG�WHUULWRULDO�VHD�FODLP�LQ�

the northern Malacca Strait, op cit p. 369
��  Measurement on relevant British Admiralty Chart and Google Maps
��  Above note 48
��  Above note 30, p. 367.
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C. EEZ Delimitation

As for the method of delimitation, it does not seem that equidistance 

is unacceptable in establishing EEZ boundary in the Malacca Strait. 

&RQVLGHULQJ�WKDW�0DOD\VLD�KDV�QRW�PDGH�DQ\�RI¿FLDO�SXEOLFDWLRQ�GHF-

laration concerning its straight baselines, it will be, to an extent, ac-

ceptable that Malaysia is considered to employ normal baselines.�� In 

other words, should a coastal States not make any other claims, the 

coastal State will have normal baselines, which are coincident with the 

low-water line along its coast.�� Accordingly, one of the options in EEZ 

delimitation in the Malacca Strait is by considering Malaysia’s nor-

mal, instead of straight, baselines. On the other hands, Indonesia, as an 

internationally-recognised archipelagic State, is entitled to employ its 

archipelagic baselines. This use of baselines in constructing maritime 

boundary line will consequently make the EEZ boundary lies on the 

Malaysian side of the 1969 seabed. This view seems to be taken by In-

GRQHVLD�DV�H[SUHVVHG�LQ�LWV�RI¿FLDO�PDS�LVVXHG�LQ�������� where the EEZ 

boundary claimed by Indonesia is drawn on the Malaysian side of the 

1969 seabed line.

It is worth noting, however, that even though Malaysia has yet to 

declare its straight baselines, there is always possibility for Malaysia to 

do so and relevant provision in the LOSC allows that. An analysis of 

potential baselines suggests that it is possible for Malaysia to employ 

straight baselines in the Malacca Strait and off the northeast and south-

east coast of Sabah.60 This indicate that Malaysia might come up with 

a different proposal with regards to EEZ delimitation in the Malacca 

Strait compared to what Indonesia proposes or prefers.

With regard to the role of small islands in maritime delimitation, 

Malaysia has an island called Pulau Jarak located in an ‘inconvenient’ 

position of the potential median line between Indonesia and Malaysia. 

Being a relatively small island, Pulau Jarak should not give a dispropor-

��� � %HFNPDQ�� 5��� DQG� 6FKR¿HOG�� &�� ������ ³0RYLQJ� %H\RQG�'LVSXWHV� 2YHU� ,VODQG�

Sovereignty: ICJ Decision Sets Stage for Maritime Boundary Delimitation in the 

6LQJDSRUH�6WUDLW´��2FHDQ�'HYHORSPHQW�	�,QWHUQDWLRQDO�/DZ��������²���
����6HH�WKH�GH¿QLWLRQ�RI�QRUPDO�EDVHOLQHV�LQ�$UWLFOH���RI�WKH�/26&�
����$ERYH�QRWH���
60��)RUEHV��9��/���������³7KH�7HUULWRULDO�6HD�'DWXP�RI�0DOD\VLD�´�0,0$�%XOOHWLQ�����

3-8.
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tionate effect to maritime delimitation and this is recognised in inter-

national case law.61 The International Court of Justice has also decided 

cases involving small islands/rocks such as the North Sea Continental 

Shelf case,�� Tunisia/Libya,63 Libya/Malta,64 and Qatar v. Bahrain.�� The 

decisions indicate that the equitableness of the maritime boundary re-

sulting from the application of the equidistance line principle depends 

on whether the precaution is taken of eliminating the “disproportionate 

effect” caused by small features such as islets, rocks, and coastal pro-

jections along the coast.66 As an option in EEZ delimitation, Pulau Jarak 

can be ignored (given nil effect) in the creation of robust median line.67 

In the next step, the existence of Pulau Jarak can modify the robust 

median line in such a way that it generates part of a circle of territorial 

VHD�PHDVXUHG�IURP�3XODX�-DUDN��VHH�)LJXUH�����7KLV�LV�VLPLODU�WR�((=�

delimitation between Indonesia and Australia in the Timor Sea in 1997. 

7KH�H[LVWHQFH�RI�3XODX�3DVLU�$VKPRUH�5HHI�PRGL¿HV�HTXLGLVWDQFH�OLQH�

based on which the 1997 EEZ boundary was established. Ashmore reef 

61��6HH�DOVR��/RZH��9���&DUOHWRQ��&���DQG�:DUG��&���������,Q�7KH�0DWWHU�RI�(DVW�7LPRU¶V�

Maritime Boundaries Opinion. Accessed from http://www.petrotimor.com/lglop.html 

RQ����-XO\������
��  International Court of Justice. 1969. “North Sea continental shelf cases (Federal 

Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), 

-XGJHPHQW�RI����)HEUXDU\�������7KH�+DJXH��7KH�1HWKHUODQGV´��DFFHVVHG�IURP��KWWS���

ZZZ�LFM�FLM�RUJ�GRFNHW�¿OHV���������SGI!�RQ����6HSWHPEHU������
63� � ,QWHUQDWLRQDO� &RXUW� RI� -XVWLFH�� ������ ³&DVH� FRQFHUQLQJ� WKH� FRQWLQHQWDO� VKHOI�

�7XQLVLD�/LE\DQ�$UDE�-DPDKLUL\D���-XGJHPHQW�RI����)HEUXDU\�������7KH�+DJXH��7KH�

1HWKHUODQGV´��DFFHVVHG�IURP��KWWS���ZZZ�LFM�FLM�RUJ�GRFNHW�¿OHV����������SGI!�RQ����

6HSWHPEHU������
64� �,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��������³&DVH�FRQFHUQLQJ�FRQWLQHQWDO�VKHOI��/LE\DQ�

$UDE�-DPDKLUL\D�0DOWD���-XGJHPHQW�RI���-XQH�������7KH�+DJXH��7KH�1HWKHUODQGV´��

DFFHVVHG� IURP���KWWS���ZZZ�LFM�FLM�RUJ�GRFNHW�¿OHV����������SGI!�RQ����6HSWHPEHU�

�����
����,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH��������³&DVH�FRQFHUQLQJ�PDULWLPH�GHOLPLWDWLRQ�DQG�

territorial questions between Qatar and Bahrain, Merits, Judgement of 16 March 

������7KH�+DJXH��7KH�1HWKHUODQGV´��DFFHVVHG�IURP��KWWS���ZZZ�LFM�FLM�RUJ�GRFNHW�

¿OHV���������SGI!�RQ����6HSWHPEHU������
66��6KL��-��������³0DULWLPH�GHOLPLWDWLRQ�LQ�WKH�MXULVSUXGHQFH�RI�WKH�,QWHUQDWLRQDO�&RXUW�

RI�-XVWLFH��&KLQHVH�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�9RO����1R�����-XQH�����������
67��3XODX�-DUDN�LV�ORFDWHG�DW�������¶���¶¶�1���������¶���´�(�ZLWK�D�VL]H�RI�RQO\������

square kilometers an uninhibited. See: Malaysia Beneath the Waves, accessed from 

�KWWS���ZZZ�PLU�FRP�P\�SRWSRXUUL�SODFHV�PSZRQJ�GHVWLQDWLRQ�SXODXBMDUDN�KWP!�RQ�

���2FWREHU�����
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causes the form of maritime pouch in such a way that the pouch is lo-

cated on the Indonesian side of median line.68

Unilateral claims of EEZ boundary by Indonesia and Malaysia can 

also be viewed as forward position of each party. This can be considered 

as a starting position held by each State to begin with in conducting ne-

gotiation on EEZ delimitation. As a nature of negotiation, each party will 

attempt to convince other party to agree upon its proposal. Indonesia, 

undoubtedly, will do whatever it takes to persuade Malaysia to accept 

its proposal and the same approach will be carried out by Malaysia. In 

a negotiation, it is worth recalling that it is rare indeed that a negotia-

tion results in one participant gaining everything and the other nothing.69 

,Q�RWKHU�ZRUGV��WKHUH�LV�SRVVLELOLW\�WKDW�WKH�¿QDO�DJUHHPHQW�DFKLHYHG�E\�

Indonesia and Malaysia will follow neither Indonesia’s nor Malaysia’s 

claim. Possibility to generate a compromised line based on both their 

forward positions may become an option accepted by both parties. 

In a negotiation anything can happen and anything can be proposed. 

The question is how one party can convince the other. Indonesia for its 

part will undoubtedly attempt as hard as possible to convince Malaysia 

to accept its proposal. From one perspective, Indonesia’s position may 

be viewed acceptable since it is based on equidistance principle. Even 

though equidistance line is not necessarily equitable, equidistance line 

can certainly serve as an equitable solution provided that there is no 

special circumstances to consider.70 Meanwhile, Malaysia may defend 

its position for, among other things, a practicality reason. It is true that 

PDQDJHPHQW�ZLOO�EH�VLJQL¿FDQWO\�HDVLHU�LI�,QGRQHVLD�DQG�0DOD\VLD�DJUHH�

upon an EEZ boundary that coincides with existing seabed boundary. 

However, practicality shall not ignore a more important consideration, 

which is legal aspect that requires a solution to be equitable.71

By considering LOSC, jurisprudences based on ICJ’s decision on 

VLPLODU� FDVHV�� DQG� VWDWH� SUDFWLFHV�� )LJXUH� �� LOOXVWUDWHV� SRVVLELOLWLHV� RI�

EEZ boundary between Indonesia and Malaysia in the Malacca Strait. 

68  See for example: Prescott, V. 1997. “The completion of marine boundary delimita-

WLRQ�EHWZHHQ�$XVWUDOLD�DQG�,QGRQHVLD´��*HRSROLWLFV�9RO����1R�����$XWXPQ������±���
69��6FKR¿HOG��&��DQG�$UVDQD��,�0��$��������³$PEDODW�UHYLVHG��7KH�ZD\�IRUZDUG"´��7KH�

-DNDUWD�3RVW����-XQH�������-DNDUWD��,QGRQHVLD
70  Above note 17
71  LOSC, Article 74
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7KH�¿JXUH� LOOXVWUDWHV�¿UVW� RSWLRQ�SUHIHUUHG�E\� ,QGRQHVLD� �,QGRQHVLD¶V�

forward position) and second option in favour to Malaysia (Malaysia’s 

forward position). Malaysia’s current forward position, as illustrated in 

)LJXUH���FRLQFLGHV�ZLWK�WKH�H[LVWLQJ������VHDEHG�ERXQGDU\��2QO\�E\�RE-

VHUYLQJ�ZLWK�QDNHG�H\HV��LWV�GLVWDQFH�LV�VLJQL¿FDQWO\�FORVHU�WR�,QGRQHVLD�

than that to Malaysia. It may naturally beg a question of equitability. 

Should Indonesia and Malaysia fail to agree upon one of their pro-

posals, it is likely that the two States agree upon a third option. The 

third option may be resulted from compromising the two proposals. 

For the third option, possibilities are endless when it comes to precise 

location of the boundary line. In this case, the proportion of line and its 

distance from the two forward positions will depend highly on negotia-

tion process between the two States. Generating a strict equidistance 

line equally dividing the overlapping area enclosed by the two forward 

positions is an option Indonesia and Malaysia may consider. 

)LJXUH����((=�ERXQGDU\�RSWLRQV�LQ�WKH�6WUDLW�RI�0DODFFD

(Source: analysis by the author using Peta NKRI and publically-available 

coordinates of boundary points by utilising CARIS LOTS software)
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VI. CHALLENGES AND OPPORTUNITIES

A. Challenges

The main challenge in delimiting EEZ in the Malacca Strait be-

tween Indonesia and Malaysia is in balancing the legality and equi-

tability proposed by Indonesia and practicality reason of Malaysia. 

Undoubtedly each party will attempt to stick to its own position and 

WKHUHIRUH�QHJRWLDWLRQV�PD\�WDNH�D�ORQJ�WLPH�WR�¿QLVK��$QRWKHU�FKDOOHQJH�

is the fact that law enforcement has been carried out in the area based 

RQ�XQLODWHUDO�FODLP��7KLV�KDV�EHFRPH�VRPHWKLQJ�WKDW�SHRSOH�LQ�WKH�¿HOG�

WDNH�IRU�JUDQWHG��)RU�SDWUROOLQJ�RI¿FLDOV�IURP�,QGRQHVLD�DQG�0DOD\VLD��

the unilateral claim has become ‘law’ that they have to obey since that 

is what they are ordered to follow. It is a challenge to change this mind-

set for the sake of achieving a bigger goal.

)RU�,QGRQHVLD��DQRWKHU�FULWLFDO�FKDOOHQJH�LV�DOVR�WR�SURYLGH�VXI¿FLHQW�

information to the public regarding maritime boundary delimitation so 

that people have better understanding concerning the process. It is evi-

dent that people are relatively easily instigated by border issues since 

it is strongly related to nationalism. Disproportional response from the 

people often causes chaotic situation that can indirectly hamper the 

progress of negotiations by the two States. The challenge for the In-

donesian government is to achieve a balance between the provision of 

VXI¿FLHQW�LQIRUPDWLRQ�WR�WKH�SXEOLF�DQG�WKH�PDLQWHQDQFH�RI�D�VXI¿FLHQW�

OHYHO�RI�FRQ¿GHQWLDOLW\�LQ�WKH�SURFHVV�RI�GHOLPLWDWLRQ��8QGRXEWHGO\��QRW�

every single issue regarding maritime delimitation negotiation can be 

made available to public.

The next challenges are those related to management when delimi-

WDWLRQ�KDV�EHHQ�¿QDOLVHG��+DYLQJ�REVHUYHG�SRVVLEOH�RSWLRQV�KLJKOLJKWHG�

earlier, it is likely that EEZ boundaries is not coincident with seabed 

boundary. The arrangement, should it be agreed by Indonesia and Ma-

laysia, will create a maritime space in which the seabed fall within Ma-

laysia’s sovereign rights, while waters are under the control of Indone-

sia. This will certainly affect the exploration and exploitation of natural 

resources in the Malacca Strait. This potential complication is similar 

to that in the Timor Sea due to different EEZ and seabed boundary 
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lines between Indonesia and Australia.�� One of the common sources of 

SUREOHPV�LV�WKH�ODFN�RI�XQGHUVWDQGLQJ�DPRQJ�¿VKHUV�RQ�ZKDW�FRQVWLWXWH�

sedentary species that belongs to continental shelf and therefore are 

QRW� VXEMHFW� WR� EH� WDNHQ� LQ�¿VKLQJ� DFWLYLWLHV�73 In the area where EEZ 

are under Indonesia’s control while seabed is under Malaysia’s, seden-

WDU\�VSHFLHV�VKRXOG�QRW�EH�WDNHQ�E\�,QGRQHVLDQ�¿VKHUV��+RZHYHU��GXH�WR�

ODFN�RI�XQGHUVWDQGLQJ�DQG�DOVR�WKH�XQVHOHFWLYH�XVH�RI�¿VKLQJ�HTXLSPHQW��

sedentary species such as sea cucumbers may be taken accidentally. In 

the case of Indonesia-Australia EEZ boundaries in the Timor Sea, it is 

LGHQWL¿HG�WKDW�SUREOHPV�DULVH�GXH�WR��DPRQJ�RWKHU�WKLQJV��WKH�IDFW�WKDW�

there are different line for seabed and water column boundaries.74

7R�PLQLPLVH�FRQÀLFW�GXH� WR� ODFN�RI�XQGHUVWDQGLQJ�� WKHUH�PXVW�EH�

FODULW\� LQ� WKH�IXWXUH�DJUHHPHQW�FRQFHUQLQJ�WKH�GH¿QLWLRQ�RI�VHGHQWDU\�

VSHFLHV�DJUHHG�E\�ERWK�SDUWLHV��E\�SDUWLFXODUO\�OLVWLQJ�VSHFL¿F�VSHFLHV�

included in the agreement. The list should include, but not be limited 

WR�� VSHFL¿F� DQG� FRPPRQ� VSHFLHV� LQ� WKH� DUHD� WKDW� DUH� OLNHO\� WR�EH� WKH�

VXEMHFW�RI�¿VKLQJ�DFWLYLWLHV��,Q�RWKHU�ZRUGV��WKH�DJUHHPHQW�VKRXOG�VSHF-

ify detailed information on sedentary species in addition to the general 

GH¿QLWLRQ�JLYHQ�E\�WKH�/26&��6HFRQGO\��LQIRUPDWLRQ�GLVVHPLQDWLRQ�LV�

HVVHQWLDO� IRU� ,QGRQHVLDQ� DQG�0DOD\VLDQ� ¿VKHUV� DERXW� WKH� ERXQGDULHV�

themselves and the agreement concerning sedentary species. Not only 

that, this dissemination is also important for law enforcement agencies 

in Indonesia and Malaysia. It is worth noting that in Indonesia alone, 

there are several institutions responsible for patrolling maritime bound-

ary areas such as Ministry of Marine Affairs and Fisheries, the Indo-

nesian Navy, and Police force. Effective information dissemination re-

garding maritime boundary and related agreements can ideally enhance 

coordination and cooperation among those institutions.

��  Herriman, M. and M. Tsamenyi. 1998., “The 1997 Australia-Indonesia maritime 

boundary treaty A Secure Legal regime for offshore resource development?”, Journal 

RI�2FHDQ�'HYHORSPHQW�DQG�,QWHUQDWLRQDO�/DZ��������������
73  Article of LOSC states that sedentary species are “organisms which, at the harvest-

able stage, either are immobile on or under the seabed or are unable to move except in 

constant physical contact with the seabed or the subsoil.”
74� �)R[��-��-��������/HJDO�DQG�,OOHJDO�,QGRQHVLDQ�)LVKLQJ�,Q�$XVWUDOLDQ�:DWHUV�´��LQ��

Robert Cribb and Michele Ford (eds), Indonesia beyond the water’s edge; Managing 

DQ�DUFKLSHODJLF�VWDWH��SS�����������6LQJDSRUH��,6($6�
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B. Opportunities

7KH�RFFXUUHQFH�RI�LQFLGHQWV�OLNH�WKH�RQH�RQ���$SULO������DWWUDFWHG�

attention of media, people and government. While this may be seen as 

a cause of chaotic situation in Indonesia or Malaysia, the incident can 

be viewed as a ‘blessing in disguise’ in terms of focussing on maritime 

boundary issues. This should be seen as an opportunity to accelerate 

maritime delimitation in the area. Now negotiating teams in Indonesia 

DQG�0DOD\VLD�FDQ�¿QG�PRUH�FRQYLQFLQJ�UHDVRQV�ZK\�((=�GHOLPLWDWLRQ�

should be prioritised. Fixed maritime boundary is essential to prevent 

or at least to minimise incidents and to promote responsible utilisation 

of maritime resources in the Malacca Strait.

Indonesia and Malaysia are two neighbours with a lot of similari-

ties. Culture, language, and the major religion that they share are op-

portunities for them to accelerate delimitation process. Those similari-

WLHV�FDQ�LGHDOO\�EH�EHQH¿FLDO�WR�EXLOG�FRQ¿GHQFH�DQG�WUXVW�EHWZHHQ�WKH�

WZR�6WDWHV� WKDW�ZLOO� HYHQWXDOO\� IDFLOLWDWH�PRUH� HIIHFWLYH� DQG� HI¿FLHQW�

communication between them. Good communication should be able to 

minimise misunderstanding so that the two States can focus on issues 

WKDW�PDWWHU�WKH�PRVW�WR�DFKLHYH�¿QDO�VROXWLRQ�

Indonesia’s extensive experiences in settling maritime boundaries 

with eight neighbours (India, Thailand, Malaysia, Singapore, Vietnam, 

the Philippines, Papua New Guinea, and Australia) are also a positive 

factor for maritime delimitation in the Strait of Malacca. With such ex-

perience Indonesia may be able to adopt best practices of maritime de-

limitation it has been through and implement them in maritime delimi-

WDWLRQ�QHJRWLDWLRQ�ZLWK�0DOD\VLD��,QGRQHVLD�VKRXOG�EH�FRQ¿GHQW�HQRXJK�

to initiate and lead the process while maintaining respect to Malaysia’s 

role. Relevant parties from both States should work hand in hand and 

do everything in their power to achieve an equitable solution of EEZ 

boundary in the Malacca Strait.

Now with Indonesia focusing more on maritime issues as proposed 

by President Joko Widodo’s administration, maritime boundary delim-

LWDWLRQ�KDV� D� VLJQL¿FDQWO\� VWURQJHU� VXSSRUW�� ,Q� RUGHU� IRU� ,QGRQHVLD� WR�

be a “maritime axis of the world” it should ensure its sovereignty and 

sovereign rights over maritime area. Therefore, maritime boundary de-

limitation with its neighbours has never been more urgent. This politi-
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cal support will eventually hoped to accelerate the process of maritime 

boundary delimitation between Indonesia and its neighbours, including 

Malaysia.

VII.CONCLUSION

Indonesia and Malaysia have yet to settle an agreed EEZ boundary 

LQ�WKH�0DODFFD�6WUDLW��)RU�,QGRQHVLD��LW�LV�RQH�RI�WKH�DSSUR[LPDWHO\����

pending maritime boundary segments to settle, scattered in around 10 

different locations. Even though no maritime boundary has been agreed 

in the Malacca Strait, Indonesia and Malaysia have declared their uni-

lateral claims which to an extent overlap one another, generating an area 

of EEZ claimed by both States. Interestingly, Indonesia and Malaysia 

conduct law enforcement in the Malacca Strait based on their unilateral 

FODLP��$FFRUGLQJO\��0DOD\VLDQ�¿VKHUPHQ¶V�SUHVHQFH�LQ�WKH�RYHUODSSLQJ�

EEZ will be viewed by Indonesia as an infringement and vice versa. An 

H[DPSOH�RI�WKLV�LV�WKH���$SULO������LQFLGHQW�LQYROYLQJ�,QGRQHVLDQ�RI¿-

FLDOV��0DOD\VLDQ�ÀDJJHG�YHVVHOV�DQG�0DOD\VLDQ�KHOLFRSWHUV��$IWHU�DERXW�

four years of the incident, EEZ boundary remains pending. 

Finalising maritime delimitation is one of the ideal solutions in or-

der for Indonesia and Malaysia to avoid or at least minimise maritime 

FRQÀLFW�LQ�WKH�0DODFFD�6WUDLW��7KLV�LV�DQ�LPSRUWDQW�DJHQGD��DORQJ�ZLWK�

delimitation of other pending maritime boundaries in Singapore Strait, 

South China Sea and Sulawesi Sea. At the time of writing this paper 

�0DUFK�������� WKH� WZR�6WDWHV�DUH�FXUUHQWO\� LQ� WKH�SURFHVV�RI�QHJRWLD-

WLRQV�ZKLFK� WDNH�SODFH� LQ�0DOD\VLD�RU� ,QGRQHVLD��$URXQG����QHJRWLD-

tions have been conducted, even though not all of them were primarily 

for maritime delimitation in the Malacca Strait.��

Three main options of EEZ boundaries that Indonesia and Malaysia 

can consider are Indonesia’s proposal, Malaysia’s proposal and another 

option as a compromise between the two proposals. Indonesia’s propos-

al is based on equidistance principle, while Malaysia prefers the EEZ 

line to coincide with the existing seabed boundary signed in 1969. Even 

though both parties will undoubtedly attempt to persuade other party to 

agree upon its own proposal, it is not surprising if both eventually agree 

��  See above note 9
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on a third option which is a compromised line between both proposals. 

7KH�¿QDO�OLQH�DJUHHG�E\�,QGRQHVLD�DQG�0DOD\VLD�ZLOO�XQGRXEWHGO\�GH-

pends on the negotiation process and how both parties take into account 

relevant factors such as the use of baselines and consideration given 

to relevant small islands around the region. Regardless of the result of 

negotiations in the future, it is likely that both States prefer negotiations 

to achieve resolution as opposed to other channels such as mediation, 

arbitration and litigation. However, bringing the case to a third party is 

certainly not impossible if the negotiation fails to achieve mutual agree-

ments between Indonesia and Malaysia. Previous experiences in deal-

ing with ICJ in the case of sovereignty dispute over Pulau Sipadan and 

Ligitan76 (Indonesia-Malaysia) and the case of Pedra Branca, Middle 

Rock and South Ledge (Malaysia-Singapore)77 should to an extent in-

ÀXHQFH�GHFLVLRQ�ZKHWKHU�RU�QRW�WR�EULQJ�WKH�FDVH�WR�D�WKLUG�SDUW\��$W�WKH�

time of writing, all remain to be se
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