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Abstract

Article 38 of the 2000 Palermo Convention sets out that the Convention will enter into force after a 

PLQLPXP�UHTXLUHPHQW�RI�UDWLI\LQJ�RU�DFFHGLQJ�6WDWHV�DUH�IXO¿OOHG�WKDW�LV����FRXQWULHV��7KH�,QGRQHVLDQ�

Government had signed the Palermo Convention on December 12, 2000 and had continued to ratify 

on April 20, 2009. Here the debate begins in regard with the legal status of the Convention that 

KDV�EHHQ�UDWL¿HG�E\�WKH�,QGRQHVLD�*RYHUQPHQW��ZKHWKHU�WKH�&RQYHQWLRQ�DSSOLHV�IRU�,QGRQHVLD�RU�LQ�

,QGRQHVLD��,Q�WKH�HUD�RI�3URIHVVRU�0RFKWDU�.XVXPDDWPDGMD��WUHDWLHV�WKDW�KDG�EHHQ�UDWL¿HG�RU�DFFHGHG�

by the Indonesian Government would ipso facto be enforceable in Indonesia, therefore academics and 

practitioners convinced that Indonesia was a monist State even though in practice it never showed it. 

That Indonesia has been running the monism concept, I have repeatedly argued through my writings. 

,W�LV�EHFDXVH�WKH�FRQVWLWXWLRQDO�ODZ�H[SHUWV�KDYH�GH¿QHG�DQG�GHVFULEHG�VRPH�WHUPV�LQ�D�ZURQJ�ZD\��

VXFK�DV�WKH�PHDQLQJ�RI�UDWL¿FDWLRQ�RI�WKH�9LHQQD�&RQYHQWLRQ�������RI�DSSURYDO�RI�3DUOLDPHQW�XQGHU�

$UWLFOH����RI�WKH������,QGRQHVLDQ�&RQVWLWXWLRQ��RI�UDWL¿FDWLRQ�DFW�VHW�RXW�E\�/DZ�1U�����RI������LQ�

regard with International Treaties as well as the meaning of self-executing and non-self-executing 

treaties. This paper would like to propose a different point of view on the practice of the Indonesian 

legal system in regard with treaties, especially the legal status of the 2000 Palermo Convention in 

our legal system. In addition to it, this paper also would like to identify the difference between the 

international obligations burdened by Indonesia as a State party, with the direct application of the 

Convention in our national courts, which unfortunately those two concepts are often associated with 

each other.

Keywords: The Palermo Convention, monism-dualism, Indonesian practice

I. INTRODUCTION

,Q�'HFHPEHU������WKH�*RYHUQPHQW�RI�,QGRQHVLD�KDV�VLJQHG�WKH�3DO-

HUPR�&RQYHQWLRQ������RQ�7UDQV�2UJDQL]HG�&ULPHV�NQRZQ�DV�WKH�8QLW-

ed Nations Convention on Transnational Organized Crime. The Indone-

sian Government takes approximately 9 years to ratify the Convention 

RQ�$SULO����������WKURXJK�$FW�1R����RI�������)URP�VRPH�WHDFKLQJV�LQ�

the course of international law and international treaty, it seems that 

*Author is a Lecturer at the Faculty of Law, Universitas Surabaya. He obtained his 

%DFKHORU� RI�/DZ� �6DUMDQD�+XNXP�� IURP�8QLYHUVLWDV�$WPD� -D\D� ��������0DVWHU� RI�

/DZ� IURP�0DFTXDULH�8QLYHUVLW\� ������� DQG�8QLYHUVLW\� RI�:DVKLQJWRQ� ������� DQG�

'RFWRU�RI�/DZ�IURP�8QLYHUVLWDV�*DGMDK�0DGD��������
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WKHUH�LV�FRQIXVLRQ�DGGUHVVLQJ�WKH�VLJQL¿FDQFH�RI�WKH�UDWL¿FDWLRQ�RI�WKH�

treaty by the Indonesian Government. It is because there is a very strong 

GRFWULQH�DWWDFKLQJ�LQ�SHRSOH¶V�PLQG�WKDW�WKH�UDWL¿FDWLRQ�DFW�LV�DVVXPHG�

DV�WKH�LPSOHPHQWLQJ�OHJLVODWLRQ�RI�WUHDW\�LQ�,QGRQHVLD��7KH�UDWL¿FDWLRQ�

law contains only two articles with the treaty enclosed. According to 

FRQVWLWXWLRQDO� ODZ� H[SHUWV�� E\� HQFORVLQJ� WKH� WUHDW\� LQ� WKH� UDWL¿FDWLRQ�

DFW�LW�PHDQV�D�UDWL¿HG�WUHDW\�FDQ�GLUHFWO\�EH�LPSOHPHQWHG�LQ�,QGRQHVLD�

>UHDG��FRXUW@��0RVW�RI�LQWHUQDWLRQDO�ODZ�OHFWXUHUV�GHHP�WKDW�,QGRQHVLD�

adopts the monism concept despite the fact that none of treaty provi-

sions has been applied by judges as legal basis. This misunderstanding 

is due to their perplexity to conceive between the concept of monism 

and international obligations burdened to states parties.

,Q�3,/&������FRQGXFWHG�DW�)DFXOW\�RI�/DZ�8QLYHUVLWDV�3DGMDGMDUDQ��

Bandung I strongly criticized the Delri’s report to the UN Committee 

RQ�+XPDQ�5LJKWV�LQ�UHJDUG�ZLWK�WKH�XVH�RI�$UWLFOH���RI�WKH�,&&35�DV�DQ�

example that international treaty is part of our national law so it can di-

UHFWO\�EH�DSSOLHG�LQ�RXU�PXQLFLSDO�FRXUWV��7KH�$UWLFOH���RI�WKH�&RYHQDQW�

is actually not an article that can be provided as a legal basis because 

the existence of the article simply wants to describe the legal status of 

the Covenant for the states parties, which the states parties are required 

to enact legislation that can make the rights contained in the Covenant 

have legal effect in national level.

The Indonesian Government often feels uncertain when it comes 

to ratify a treaty due to its understanding that the treaty provisions will 

DSSO\� LQ� ,QGRQHVLD� >UHDG�� FRXUW@�� ,Q� IDFW�� UDWL¿FDWLRQ� KDV� QR�PHDQLQJ�

whatsoever, except to make the treaty enter into force in internation-

al level. In addition, the Indonesian Government is entitled to declare 

DERXW�WKH�PHDQLQJ�RI�,QGRQHVLD¶V�UDWL¿FDWLRQ�RI�D�WUHDW\��7KH�&RORPELDQ�

Government when ratifying the Rome Statue expressly declared that 

³QRQH�RI�WKH�SURYLVLRQV�RI�WKH�5RPH�6WDWXWH�DOWHUV�WKH�GRPHVWLF�ODZ�DS-

plied by the Colombian judicial authorities in exercise of their domestic 

jurisdiction within the territory of the Republic of Colombia.” On the 

top of that, Uruguay, in regard to the Rome Statute, boldly declared 

WKDW� ³³���8UXJXD\� VKDOO� HQVXUH� LWV� DSSOLFDWLRQ� WR� WKH� IXOO� RI� H[WHQW� RI�

the powers of the State insofar as it is competent in that respect and in 

strict accordance with the Constitutional provisions of the Republic.” 
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This declaration reaped many objections from other state parties of the 

Rome Statute because the Uruguay Government was considered not to 

have a sincere commitment as a party to the Rome Statute. The question 

DULVHV�ZKHQ�WKH�,QGRQHVLDQ�*RYHUQPHQW�UDWL¿HV�WKH�3DOHUPR�&RQYHQ-

tion, whether the Convention applies in Indonesia or for Indonesia. This 

SDSHU�ZLOO�GLVFXVV�D�IHZ�WKLQJV�ZLWK�UHJDUG�WR�WKH�PHDQLQJ�RI�UDWL¿FD-

WLRQ� LQ� RXU� FRQVWLWXWLRQDO� V\VWHP�� UDWL¿FDWLRQ� ODZ�RI� D� WUHDW\� DQG� WKH�

distinction between international obligations and the monism concept.

II. THE DEVELOPMENT OF TREATY IN OUR LEGAL SYSTEM: 

FROM THE ERA OF PROFESSOR MOCHTAR KUSUMAAT-

MADJA UNTIL TODAY

The politics of law of the law of treaty in Indonesia is very interesting 

to be discussed because there is a very different view amongst constitu-

tional law and international law experts in dealing with the application 

of treaties in our legal system. Our Constitution does not explicitly regu-

late the intercourse between international law and municipal law. Article 

11 of the Constitution only regulates the relation between the President 

and the DPR in terms of making treaties with other states. Therefore, 

the question arises whether judiciary may use the rules of international 

law in their courts. Judges seemingly are reluctant to apply the rules of 

international law to resolve matters because they reckon that they are 

not obliged to implement the rules. The reluctance may be very reason-

able when we refer to the case of NMB v. PT. Nizwar closely in regard 

ZLWK�WKH�DSSOLFDELOLW\�RI�WKH������*HQHYD�&RQYHQWLRQ�WR�,QGRQHVLD�DIWHU�

the independence proclamation.1
 
There were two major opinions arise 

UHJDUGLQJ�WKLV�*HQHYD�&RQYHQWLRQ��¿UVW�RSLQHG�WKDW�LQWHUQDWLRQDO�DJUHH-

ments concluded by the Kingdom of the Netherlands remained in effect 

for Indonesia since the Indonesian Government did not withdraw from 

the agreements.�
 
Then, second assumed that the Indonesian Government 

was no longer bound by the international agreements.3

In the case of PT. Nizwar, Indonesia seemed to adopt a monism 

1 Sudargo Gautama, Indonesia dan Arbitrase Internasonal��%DQGXQJ��$OXPQL��������

hlm, 314
� Ibid��S���
3 Ibid.
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concept because the National Court of Central Jakarta through its deci-

VLRQ�1U������RI������GDWHG�-XQH����������UHFRJQLVHG�WKH������*HQHYD�

Convention to apply in Indonesia without an implementing legisla-

tion. However, the decision was annulled by the Supreme Court on the 

grounds of the existence of the Presidential Decree Nr. 34 of 1981 did 

QRW�PDNH� WKH������*HQHYD�&RQYHQWLRQ�DSSOLFDEOH� LQ� ,QGRQHVLD�SULRU�

to the enactment of an implementing legislation. The interpretation of 

the Supreme Court at the time turned out to be in line with the Consti-

WXWLRQDO�&RXUW�GHFLVLRQ�1U�����388�,;������UHJDUGLQJ�MXGLFLDO�UHYLHZ�

RI�WKH�$6($1�&KDUWHU��WKDW�WKH�UDWL¿FDWLRQ�ODZ�LVVXHG�E\�WKH�'35�GLG�

not make treaties enforceable in Indonesia since it is merely a formal 

approval of the DPR to the President that wants to ratify a treaty. Thus, 

the Geneva Convention only applied to Indonesia as a state.

7KH� WHUP� RI� ³LPSOHPHQWLQJ� OHJLVODWLRQ´� RU� ³OHJLVODWLYH� DFWLRQ´� LV�

LQWHUSUHWHG�D�ELW�GLIIHUHQW�WKDQ�ZKDW�LW�DSSHDUV�LQ�WKH�/DZ�1U�����RI������

RQ�7UHDWLHV��HVSHFLDOO\�$UWLFOH���SDUDJUDSK���ZKLFK�VWDWHV�³UDWL¿FDWLRQ�

of a treaty as referred to paragraph 1 shall be made by an act or a presi-

GHQWLDO�GHFUHH�´�7KH�WHUP�³SUHVLGHQWLDO�GHFUHH´�ZDV�WKHQ�FKDQJHG�WR�EH�

³SUHVLGHQWLDO�UXOH´�GXH�WR�WKH�HPHUJHQFH�RI�/DZ�1U�����RI������RQ�WKH�

Formation of Law. The existence of Article 9 paragraph 1 of the Law 

1U�����RI������LV�DFWXDOO\�FRQWUDU\�WR�$UWLFOH����RI�WKH�,QGRQHVLDQ�&RQ-

stitution due to the need of the involvement of the DPR to give approval 

to the President before ratifying a treaty. Implementing legislation is a 

product of the DPR to elaborate the norms of international law in order 

to be applicable in our municipal courts, such as the Berne Convention 

WKDW�ZDV�DSSURYHG� WKURXJK�D�3UHVLGHQWLDO�'HFUHH�1U�����RI������ZDV�

DSSOLHG�LQ�RXU�OHJDO�V\VWHP�WKURXJK�/DZ�1U�����RI������RQ�&RS\ULJKW��

8QIRUWXQDWHO\��LQ�UHJDUG�ZLWK�WKH������1HZ�<RUN�&RQYHQWLRQ�RQ�)RU-

eign Arbitral Awards, the Supreme Court misunderstood the meaning 

of an implementing legislation by issuing the Supreme Court Rule Nr. 

1 of 1990 as the implementing legislation of the New York Convention. 

In fact, the implementing legislation of the Convention was actually 

the Law Nr. 30 of 1999 on Indonesian National Board of Arbitration in 

which governs the recognition and the enforcement of foreign arbitral 

awards.

Professor Harjono’s dissertation stated that the Presidential Letter 
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1U�������+.������ZDV�WKH�UHVXOW�RI�$UWLFOH����LQWHUSUHWDWLRQ�FRQGXFWHG�

E\�WKH�([HFXWLYH��7KH�ZRUG�³LQWHUSUHWDWLRQ´�EHFRPHV�IDOVH�LI�ZH�ORRN�DW�

the doctrine of separation of powers in regard with who has the author-

ity to interpret laws. It is the authority of the judiciary, not the Executive 

branch.40RUHRYHU��WKH�ZRUG�RI�³SHQJHVDKDQ´�LQ�$UWLFOH���SDUDJUDSK���

RI�WKH�/DZ�1U�����RI������OHDGV�WR�D�FRQWUDGLFWLRQ�XQGHUVWDQGLQJ�DVVRFL-

DWHG�ZLWK�WKH�ZRUG�³UDWL¿FDWLRQ´�WKHUHIRUH�VRPH�XQGHUVWDQGLQJV�GHHP�

that the authority to ratify a treaty be at the DPR, not the President.

In addition to it, there was a shifting understanding in regard with 

self-executing and non-self-executing in Indonesia so as to cause quar-

rels amongst academics and practitioners. So far, the self-executing 

treaty is understood as the entry into force of an international treaty 

RQO\�UHTXLUHV�D�VLJQDWXUH��ZKLOH�WKH�QRQ�VHOI�H[HFXWLQJ�WUHDW\�LV�GH¿QHG�

DV� WKH� HQWU\� LQWR� IRUFH�RI� DQ� LQWHUQDWLRQDO� WUHDW\� UHTXLUHV� UDWL¿FDWLRQ��

7KH�HPHUJHQFH�RI�WKHVH�WZR�GH¿QLWLRQV�LQ�DFDGHPLF�LV�YHU\�DVWRQLVK-

LQJ�EHFDXVH� WKHVH�GH¿QLWLRQV�DUH� UDWKHU� IDU� IURP� WKH� LQLWLDO�GH¿QLWLRQ�

of these emerging concepts. The self-executing and non-self-executing 

WUHDWLHV�RULJLQDOO\�DSSHDUHG�IRU�WKH�¿UVW�WLPH�LQ�WKH�86��$UWLFOH���RI�WKH�

86�&RQVWLWXWLRQ�VWDWHV�WKDW�³���DOO�7UHDWLHV�DUH�WKH�VXSUHPH�ODZ�RI�WKH�

Land.” Then a question arised within judges was whether all the inter-

QDWLRQDO�WUHDWLHV�UDWL¿HG�E\�WKH�86�*RYHUQPHQW�VKDOO�EH�DSSOLHG�GLUHFW-

O\�LQ�PXQLFLSDO�FRXUWV��,Q�)RVWHU�FDVH��WKH�GH¿QLWLRQ�RI�VHOI�H[HFXWLQJ�

WUHDW\�FDPH�XS�ZKHQ�-XVWLFH�0DUVKDOO�VDLG�WKDW�³D�VHOI�H[HFXWLQJ�WUHDW\�

if the application of a treaty without the aid of legislation.”�Thus, it was 

GHVFULEHG�IXUWKHU�E\�9D]TXH]�LQ�UHODWLRQ�WR�WKH�86�OHJDO�V\VWHP�WKDW�³D�

VHOI�H[HFXWLQJ�WUHDW\�LV�GH¿QHG�DV�D�WUHDW\�WKDW�PD\�EH�HQIRUFHG�LQ�PX-

nicipal courts without the prior legislation by the Congress.”�
 
In a case 

a treaty is considered as a non-self- executing when it cannot be directly 

implemented in national courts due to the requirement of an implement-

ing legislation. The court will refuse to apply treaty provisions if the 

provisions are regarded as non-self-executing. In Whitney v. Robert-

4 Harjono, 1994, Aspek-Aspek Yuridis Pembuatan Perjanjian Internasional dalam 

Sistem UUD 1945, �'LVHUWDVL��8QLYHUVLWDV�$LUODQJJD��SS����������
��0DOYLQD�+DEHUVWDP��������,QWHUQDWLRQDO�+XPDQ�5LJKWV�DQG�'RPHVWLF�/DZ�)RFXVLQJ�

RQ�8�6��/DZ�ZLWK�6RPH�5HIHUHQFH�WR�,VUDHOL�/DZ����&DUGR]R�-��,QW¶O�	�&RPS��/�������

&DUGR]R�-RXUQDO�RI�,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ��S������
�� &DUORV� 0DQXHO� 9D]TXH]�� ������ 7KH� )RXU� 'RFWULQHV� RI� 6HOI�([HFXWLQJ� 7UHDWLHV��

$PHULFDQ�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ��9ROXPH�����,VVXH����S������
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VRQ��WKH�86�6XSUHPH�&RXUW�GHFLGHG�WKDW�³ZKHQ�WKH�WUHDW\�VWLSXODWLRQV�

are not self-executing they can only be enforced pursuant to legislation 

to carry them into effect...”�

The different comprehension on self-executing and non-self-exe-

FXWLQJ�WUHDW\�LQ�,QGRQHVLD�¿QDOO\�FUHDWHV�DQ�HUURU�WR�LQWHUSUHW�ZKHWKHU�D�

UDWL¿HG�WUHDW\�VKDOO�DSSO\�LQ�,QGRQHVLD�RU�WR�,QGRQHVLD��%DVLFDOO\��,W�GLG�

not err when people thought Indonesia adopted the monism concept 

EHFDXVH�,�DW�¿UVW�WKRXJKW�LW�VR�ZKHQ�ZH�ORRNHG�EDFN�WR�WKH�FKHFNV�DQG�

balances system in our constitutional system. Looking at the checks 

and balances system operated in the US constitutional system in regard 

with treaties, the US President needs to have approval from the US 

Senate in order to ratify a treaty. The approval of the US Senate has 

WZR�PHDQLQJV��¿UVW� WR� OHW� WKH�3UHVLGHQW� UDWLI\� WKH� WUHDW\� DQG� WR�PDNH�

the treaty enforceable in US courts unless otherwise determined by the 

Senate.8For instance, the President with the approval of the Senate rati-

¿HG�WKH�,&&35��,Q�WKH�SURFHVV�RI�DSSURYDO��WKH�6HQDWH�SXW�VRPH�FRQ-

GLWLRQV��ZKLFK�ZHUH�WR�PDNH�D�UHVHUYDWLRQ�IRU�$UWLFOH���SDUD���DQG�WR�

declare that the ICCPR would not create a private cause of action in US 

courts.9
 
In Domingues case, ICCPR was used to challenge the decision 

of Nevada Court due to give a death sentence to Domingues who was 

aged not yet 18 years old. The death sentence was inappropriate with 

WKH�,&&35�WKDW�KDG�EHHQ�UDWL¿HG�E\�WKH�86�*RYHUQPHQW��+RZHYHU��WKH�

appeal was rejected by the Nevada Supreme Court on the grounds that 

WKH�86�*RYHUQPHQW�KDV�UHVHUYHG�WKH�$UWLFOH���SDUD���RI�WKH�&RYHQDQW�

and the ICCPR was regarded as a non-self-executing treaty. Therefore, 

the court handed down the death sentence was considered lawful.10
 
In 

Indonesia the implementation of the checks and balances system in 

term of process of ratifying treaty is similar, but it becomes very differ-

ent in regard with the legal consequences of the DPR approval to the 

� David Sloss, 1999, The Domestication of International Human Rights: Non-Self-

([HFXWLQJ�'HFODUDWLRQ�DQG�+XPDQ�5LJKWV�7UHDWLHV�����<DOH�-��,QW¶O��/�������<DOH�-RXU-

QDO�RI�,QWHUQDWLRQDO�/DZ��S������
8�-RUGDQ�-��3DXVW�HW�DO���������,QWHUQDWLRQDO�/DZ�DQG�/LWLJDWLRQ�LQ�WKH�8�6���:HVW�*URXS��

86$��SS����������
9�&KULVV\�)R[��������,PSOLFDWLRQ�RI�WKH�8�6�¶�5HVHUYDWLRQV�DQG�16(�'HFODUDWLRQ�WR�

the ICCPR for Capital Offenders and Foreign Relations, Comments, 11 Tul. J. Int’l. 

& Comp. L. 303, Tulane Journal of International and Comparative Law, pp. 304-308.
10 Ibid., p. 319.
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treaty. The DPR approval does not make the treaty enforceable in our 

legal system, but it is merely a formal form from the DPR to permit the 

President to ratify treaty.

Although Indonesia was colonized by the Dutch that adopts the mo-

nism concept, but the fact prevailing in Indonesia is the dualism concept. 

The evidence of Indonesia as a dualist state can viewed from the absent 

of our Constitution to regulate the legal status of treaties in our national 

legal system. Unlike monist states they clearly set out the status of trea-

WLHV�LQ�WKHLU�FRQVWLWXWLRQV��VXFK�DV�$UWLFOH��11
 
of the US Constitution, Ar-

WLFOH�����
 
RI�WKH������)UHQFK�&RQVWLWXWLRQ��$UWLFOH���13

 
of Grundwet and 

$UWLFOH����SDUDJUDSK��14of the Russian Constitution. Furthermore, there 

are countries that do not regulate the legal status of treaties due to the 

primacy of their national law, such as Australia, Canada and Germany. 

For Germany, this state put the international customary law higher than 

international treaties. The customary law can directly be implemented 

in its national courts, however the treaties must go through a transfor-

mation process in order to enforce.��
 
According to these countries, the 

DFW�RI�UDWL¿FDWLRQ�LV�PHUHO\�ELQGLQJ�XSRQ�WKH�VWDWHV�LQ�WKH�LQWHUQDWLRQDO�

level, not in the national level. If Hj. Suparti Hadhyono stated that our 

judges were not bound by treaty provisions it is false because the judges 

in reality are not bound by treaty provisions made by the Executive. 

Our judges are only bound by laws enacted by the DPR. Therefore, the 

international law is only as a source of law for the judges.��

11�³$OO���WUHDWLHV�DUH�WKH�VXSUHPH�ODZ�RI�WKH�ODQG�´
���³7UHDWLHV�DQG�DJUHHPHQWV�GXO\�UDWL¿HG�RU�DSSURYHG�VKDOO�XSRQ�SXEOLFDWLRQ�SUHYDLO�

over Acts of Parliament...”
13�³6WDWXWRU\�OHJLVODWLRQV�LQ�IRUFH�ZLWKLQ�WKH�.LQJGRP�VKDOO�QRW�EH�DSSOLFDEOH�LI�VXFK�

DSSOLFDWLRQ�LV�LQ�FRQÀLFW�ZLWK�SURYLVLRQV�RI�WKH�WUHDWLHV�WKDW�DUH�ELQGLQJ�RQ�DOO�SHUVRQV�

or resolutions by international organization.”
14�³7KH�JHQHUDO�UHFRJQL]HG�SULQFLSOHV�DQG�QRUPV�RI� LQWHUQDWLRQDO� ODZ�DQG�WKH�LQWHU-

national treaties of the Russian Federation shall constitute part of its legal system. If 

an international treaty of the Russian Federation established other rules than those 

stipulated by the law, the rules of international treaty shall apply.”
���+DVLO�SHQHOLWLDQ�3HQXOLV�NHWLND�PHQXOLV�GLVHUWDVL�KXNXP�\DQJ�EHUMXGXO�³3HUMDQMLDQ�

Internasional Self-Executing dan Non-Self Executing di Pengadilan Nasional”, pada 

Sekolah Pascasarjana Fakultas Hukum Universitas Gadjah Mada, Yogyakarta.
���+M��6XSDUWL�+DGK\RQR��³3UDNWHN�3HQHUDSDQ�3HUMDQMLDQ�,QWHUQDVLRQDO�GDODP�3XWXVDQ�

Hakim”, at http://www.scribd.com
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,Q�WKH�UDWL¿FDWLRQ�$FW�LW�FRQWDLQV�RQO\�WZR�DUWLFOHV�ZKLFK�WKH�VHFRQG�

DUWLFOH�VWDWHV�WKDW�³WKH�$FW�DSSOLHV�RQ�WKH�GDWH�RI�HQDFWPHQW�´�6RPH�OHJDO�

VFKRODUV�JLYHV�GLIIHUHQW�FRPPHQWV�RQ�WKH�ZRUG�³DSSO\´�WKDW�LQGLFDWHV�

WKDW�WKH�$FW�PDNHV�WKH�UDWL¿HG�WUHDW\�KDYH�WKH�IRUFH�RI�ODZ�LQ�,QGRQH-

VLD��2WKHU�FRPPHQWV�H[SUHVV�WKHLU�RSLQLRQ�WKDW�WKH�ZRUG�³DSSO\´�PHDQV�

that the Act is a legal basis for the President to ratify the treaty. By 

understanding the constitutitional system and the separation of powers 

GRFWULQH�LQ�,QGRQHVLD��ZH�DUH�GHHPHG�DV�D�GXDOLVW�VWDWH�ZKHUH�UDWL¿HG�

treaties will not be directly applicable in our municipal courts or in 

other words all treaties are regarded as non-self-executing in Indonesia. 

$UWLFOH���RI�WKH�/DZ�1U����RI������VKRZV�WKH�SURFHVV�RI�WUDQVIRUPDWLRQ�

PXVW�EH�FDUULHG�RXW�LQ�RUGHU�WR�PDNH�UDWL¿HG�WUHDWLHV�HQIRUFH��0RUHRYHU��

WKH�UDWL¿FDWLRQ�$FW�LV�DFWXDOO\�DGGUHVVHG�WR�WKH�3UHVLGHQW�DQG�WKH�'35�

ZKHQ�WKH\�DUH�HQDFWLQJ�ODZV�WKH\�VKDOO�UHFDOO�WKH�UDWL¿HG�WUHDW\�QRUPV�WR�

be applied in the national level, such as the UN Convention on Climate 

&KDQJH� WKDW�ZDV� UDWL¿HG�E\�5DWL¿FDWLRQ�$FW�1U����RI������� LWV� WUHDW\�

QRUPV�ZHUH�HPERGLHG�RQ�WKH�/DZ�1U�����RI������RQ�WKH�(QYLURQPHQWDO�

Protection and Management.

III. RATIFICATION OF TREATY AS THE CONSENT TO BE 

BOUND OF STATES IN INTERNATIONAL LEVEL

Steps in the making of international agreements are negotiation, 

VLJQLQJ�DQG�UDWL¿FDWLRQ�RU�DFFHVVLRQ��,Q�WKH�FDVH�RI�FRQVHQW�WR�EH�ERXQG�

of treaty,��
 
the consent to be bound of states to treaties can be conducted 

LQ�PDQ\�ZD\V��VXFK�DV�VLJQDWXUH��VLJQDWXUH�DG�UHIHUHQGXP�DQG�UDWL¿FD-

tion or accession.18
 
According to Starke, the legal consequences of sign-

LQJ�D�WUHDW\�DUH�YHU\�GHSHQGHQW�RQ�ZKHWKHU�WKH�WUHDW\�UHTXLUHV�UDWL¿FDWLRQ�

or not. If so, the signing states approve the substance of the treaty and 

WKH�VWDWHV�DUH�ERXQG�E\�$UWLFOH����RI�WKH������9LHQQD�&RQYHQWLRQ�19The 

applicability of signing a treaty will be divergent when the treaty does 

QRW�UHTXLUH�UDWL¿FDWLRQ��$FFRUGLQJ�WR�2SSHQKHLP��³DOWKRXJK�UDWL¿FDWLRQ�

���%RHU�0DXQD��������+XNXP�,QWHUQDVLRQDO��3HQJHUWLDQ��3HUDQDQ��GDQ�)XQJVL�GDODP�

Era Dinamika Global, Alumni, Bandung, pp. 83-84.
18�5HEHFFD�:DOODFH��������,QWHUQDWLRQDO�/DZ���QG�(GLWLRQ��6ZHHW�	�0D[ZHOO��/RQGRQ��

S������
19�-�*��6WDUNH��������,QWURGXFWLRQ�WR�,QWHUQDWLRQDO�/DZ��%XWWHUZRUWK��/RQGRQ��S������
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is necessary in principle but not always essential.”��
 
Then Schwarzen-

EHUJHU�DOVR�DUJXHV� WKDW�³LI� WKH� WUHDW\� LV�QRW�VXEMHFW� WR� UDWL¿FDWLRQ�� WKH�

signature necessarily also serves the additional purpose of expressing 

the consent of the parties to be bound by the treaty.”��

,Q�&DQDGD� UDWL¿FDWLRQ� RI� LQWHUQDWLRQDO� WUHDWLHV� GRHV� QRW� KDYH� DQ\�

legal consequences in municipal courts before implementing legislation 

enacted by the Federal or Provincial Parliament of Canada.��
 
In terms 

of making and implementing international agreements, the Canadian 

constitutional system divides two major powers, which are the Execu-

tive and the Legislature. The Federal Executive Government may abide 

to any international treaties. However they cannot make sure whether 

RU�QRW�WKH�UDWL¿HG�WUHDWLHV�EHFRPH�SDUW�RI�QDWLRQDO�ODZ�RI�&DQDGD��7KH�

reason is due to the differentiation of the state obligations in interna-

tional and national level, where the international obligations are im-

posed on the Executive Government and the authorization to make laws 

lay on the Parliament either federal or province. ��
 
In case of Labor 

Convention, the Canadian Government entered into agreement of three 

Conventions at an International Labor Conference, in which the legal 

impacts of the ILO Conventions were to the provincial governments 

therefore the provincial governments are entitled to enact implementing 

legislations to make the Convention norms enforceable in Canada. As 

VDLG�E\�/RUG�$WNLQV�WKDW�³:KHUH�WKH�VXEMHFW�PDWWHU�RI�D�WUHDW\�FRPHV�

within provincial legislative competence, only province may enact im-

plementing legislation.”��

2Q�WKLV�LVVXH��WKH�,QGRQHVLDQ�*RYHUQPHQW�KDV�UDWL¿HG�WKH�3DOHUPR�

���+��/DXWHUSDFKW��������2SSHQKHLP¶V�,QWHUQDWLRQDO�/DZ��$�7UHDWLVH��9RO��,�±�3HDFH��

/RQJPDQV��*UHHQ�DQG�&R���/RQGRQ�1<�7RURQWR��S������
���*HRUJ�6FKZDU]HQEHUJHU��������3RZHU�3ROLWLFV��$�6WXG\�RI� ,QWHUQDWLRQDO�6RFLHW\��

Frederick A. Praeger, New York, p. 144.
�� Christopher Harland, Domestic Reception of International Humanitarian Law: U.K. 

DQG�&DQDGLDQ�,PSOHPHQWLQJ�/HJLVODWLRQV�� LQ�&KULVWRSKHU�3�0��:DOWHUV� �(G����������

British and Canadian Perpectives on International Law, Martinus Nijhoff Publishers, 

/HLGHQ�%RVWRQ��S�����
�� Melanie Mallet, A Primer on Treaty Making and Treaty Implementation in Canada, 

2ULJLQDO�&RQWULEXWLRQ��7KDQNV�WR�3URI��0DJQHW��S�����
���*HRUJH�6O\]��������,QWHUQDWLRQDO�/DZ�LQ�1DWLRQDO�&RXUWV�����1<8�-��,QW¶O��	�3RO��

����1HZ�<RUN�8QLYHUVLW\�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�DQG�3ROLWLFV��S�����
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&RQYHQWLRQ�WKURXJK�WKH�/DZ�1U����RI�������$V�KDYLQJ�EHHQ�H[SODLQHG�

EHIRUH�WKH�UDWL¿FDWLRQ�$FW�ZDV�QRW�WKH�IRUP�RI�WUDQVIRUPDWLRQ�RI�UDWL¿HG�

treaties in Indonesia, but the Act was the form of formal approval from 

the DPR to the President to ratify international treaties. The Palermo 

Convention is merely applied to Indonesia as a State where the Indo-

nesian Government has an obligation to carry out international obliga-

tion mandated by the Convention. Article 1 of the Palermo Convention 

explains that the purpose of this Convention is to promote coopera-

tion amongst countries in order to combat trans-organized crimes. The 

Convention also requires the state parties to take legislative measure in 

order to penalize types of crimes set forth in the Convention, such as 

money laundering, corruption, and other crimes. The Indonesian Gov-

ernment has enacted legislations in relation with the Convention such 

as money laundering, corruption, extradition, protection on witnesses 

and victims.

IV. CONDUCTING INTERNATIONAL OBLIGATIONS OF TREA-

TIES IS NOT THE SAME AS THE MONISM CONCEPT

In some discussions with legal scholars, it appears that there is an 

overlapping understanding in regard with performing international ob-

ligations with the monism concept. At the time a State respects the im-

PXQLW\�ULJKWV�RI�GLSORPDWLF�VWDII�VHW�LQ�WKH������9LHQQD�&RQYHQWLRQ�RQ�

Diplomatic Relations, there is an assumption that Indonesia is a monist 

state. However, I have a different point of view that Indonesia is not 

showing the monism practices but merely performing the international 

obligations on the basis of reciprocity with other countries. Similarly, 

ZKHQ�DQ�VWDWH�RI¿FHU�ZLOO�EH�DVVLJQHG�WR�D�GLSORPDWLF�SRVW�DQG�KDG�WR�

transit in a third state, the transit state shall perform the obligation set 

IRUWK� LQ�$UWLFOH����RI� WKH������9LHQQD�&RQYHQWLRQ� WR� UHVSHFW� WKH� LP-

munity right and privileges of the diplomatic agent. In criminal or civil 

FDVHV�LQYROYLQJ�IRUHLJQ�GLSORPDWLF�RI¿FLDOV��RXU�MXGJHV�DUH�QRW�ERXQG�E\�

WKH������9LHQQD�&RQYHQWLRQ��EXW�DUH�ERXQG�E\�$UWLFOH���RI�,QGRQHVLDQ�

&ULPLQDO�&RGH�ZKLFK�VWDWHV�WKDW�³7KH�DSSOLFDWLRQ�RI�$UWLFOHV���������DQG�

8 are limited by exceptions that are recognised in international law.”

Similarly, when the Indonesian Government allows foreign ships to 
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navigate in our territorial sea with the right of innocent passage, it does 

not mean that Indonesia is running the monism concept. However Indo-

nesia as a State is performing its international obligation to open its ter-

ritorial waters for foreign ships to sail peacefully. If Indonesia does not 

FDUU\�RXW�WKH�LQWHUQDWLRQDO�REOLJDWLRQV�LPSRVHG�E\�WKH������81&/26�

then other countries may submit an objection or claim to the ICJ. The 

main actor of implementing the obligations is the Executive that has the 

authority to make external affairs.

In contrast, the monism concept is related to whether or not a treaty 

can be directly applied in national courts of a state. ��
 
According to 

Grotius, the law of nations is the law that is universal and binding on all 

mankind. ��
 
7KH�XQL¿FDWLRQ�RI�QDWLRQDO�ODZ�DQG�LQWHUQDWLRQDO�ODZ�LQ�RQH�

pyramid of legal system will make the international law automatically 

EHFRPHV�SDUW�RI�WKH�QDWLRQDO�ODZ�RI�VWDWHV�WKDW�RQFH�WKH�UDWL¿FDWLRQ�DF-

tion taken the treaty will be an integral part of the national legal system 

of the State. ��
 
Interestingly, the monism concept is divided into two 

mainstreams, which are the monism concept with primacy on national 

ODZ�DQG�ZLWK�SULPDF\�RQ�LQWHUQDWLRQDO�ODZ��$FFRUGLQJ�WR�WKH�¿UVW�PDLQ-

stream, treaty norms are elaborated into national law of each state so 

that even though the main source of law is the national law but it is not 

contrary to the norms of international law. Thus, the second one thinks 

that the international law is placed in the highest order in the hierarchy 

of law. ��

Basically, the question whether or not treaty can be applied directly 

in courts is a question that must be answered by the state itself. As noted 

above, in order to understand whether or not a state adopts the monism 

concept it can be observed from the state constitutions. Unfortunately, 

the understanding that in monist states all treaties can be directly ap-

plied in their courts is not true because not all treaties in fact can be 

directly applied. The courts need to analysis whether or not the treaty 

norms bind individuals, as practiced in the Netherlands and France. Al-

���-DFRE�'ROLQJHU��������%UD]LOLDQ�6XSUHPH�&RXUW�6ROXWLRQV�IRU�&RQÀLFW�%HWZHHQ�'R-

PHVWLF�DQG�,QWHUQDWLRQDO�/DZ��$Q�([HUFLVH�LQ�(FOHFWLFLVP�����&DS��8��/��5HY��������

&DSLWDO�8QLYHUVLW\�/DZ�5HYLHZ��S�������
���*HRUJH�6O\]��RS�FLW���S�����
���$OLQD�.DF]RURZVND��������3XEOLF�,QWHUQDWLRQDO�/DZ��2OG�%DLOH\�3UHVV��S�����
�� Ibid
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though the courts consider that the treaty norms can be directly imple-

PHQWHG�WKH�FRXUWV�QHHG�WR�REVHUYH�WKH�UDWL¿FDWLRQ�SURFHVV�ZKHWKHU�RU�

not there is reservations or declaration toward the treaty concerned, as 

practiced in the US.

V. THE PALERMO CONVENTION CONCLUDED BY THE EX-

ECUTIVE, BUT JUDGES FOLLOW LAWS ENACTED BY 

THE LEGISLATURE

Philosophically we realize that treaty norms only provide the rights 

and obligations to states parties. From the separation of powers system 

LW�LV�FOHDU�DQG�¿UP�WKDW�WKH�PXQLFLSDO�FRXUWV�DUH�RQO\�ERXQG�E\�WKH�ODZV�

HQDFWHG� E\� WKH� /HJLVODWXUH�� 6RPH� VWDWHV� FOHDUO\� H[SODLQ� WKDW� UDWL¿FD-

WLRQ�RI�D�WUHDW\�GRHV�QRW�SURYLGH�DQ\�EHQH¿W�IRU�WKH�VWDWH�LQ�WKH�QDWLRQDO�

level until the Legislature approves and enacts the law to transform the 

treaty norms concerned such as Canada. For countries giving primacy 

to national law, the enforceability of treaty norms requires a process of 

transformation. The reason why international law in nature is non-self- 

executing it is because the view of national law and international law is 

different in every way as well as the different function of the Executive 

and the Legislature.

In several countries such as UK and Australia, the separation of 

powers is properly enforced. In UK the power to make treaty lays on 

WKH�([HFXWLYH�EUDQFK��LQFOXGLQJ�QHJRWLDWLRQ��VLJQDWXUH�DQG�UDWL¿FDWLRQ��

ZLWKRXW�WKH�LQYROYHPHQW�RI�WKH�3DUOLDPHQW��+RZHYHU��WKH�UDWL¿HG�WUHDW\�

has never been part of UK national law without the implementation leg-

islation enacted by the Parliament. UK judges only adhere to laws en-

acted by the Parliament and the judges do not have authority to review 

any law or to declare the law is unconstitutional because the power to 

declare so is the Parliament itself. ��
 
The judges also do not have any au-

WKRULW\�WR�PDNH�³VHFRQG�JXHVV�OHJLVODWLRQ´�RU�LQWHUSUHWLQJ�WKH�ODZ�ZLWK-

RXW�FRQVXOWLQJ�¿UVW�ZLWK�WKH�3DUOLDPHQW�DV�WKH�ODZPDNHU��7KH�GRFWULQH�

RI�3DUOLDPHQW�VRYHUHLJQW\�PDNHV�UDWL¿HG�WUHDWLHV�WR�HQIRUFH�ZLWKRXW�WKH�

Parliament’s consent. 30 Similarly in Australia, the separation of powers 

���$DOW�:LOOHP�	�3KLOLSS�.LLYHU��������&RQVWLWXWLRQDO�&RPSDUHG��$Q�,QWURGXFWLRQ�WR�

Comparative Constitutional Law, Intersentia, Antwerpen, p. 108.
30 Michael Bogdan, 1994, Comparative Law, Kluwer Law and Taxation, Norstedts 
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doctrine is also the reason to not implement treaty norms in municipal 

FRXUWV��$OO�UDWL¿HG�WUHDWLHV�ZLOO�QHHG�LPSOHPHQWLQJ�OHJLVODWLRQV�WR�EH�DS-

plicable. In terms of implementing legislation, Australia runs a unique 

way where the implementing legislation needs to have a clause saying 

WKDW�³KDYH�WKH�IRUFH�RI� ODZ�LQ�$XVWUDOLD´� LQ�RUGHU� WR� WKH� WUHDW\�QRUPV�

be applicable in national level. Another clause shows that a treaty can 

EH� LPSOHPHQWHG� LQ� FRXUWV� LV� ³7KLV�$FW�ZDV� LQWHQGHG� LQ� SDUWLFXODU� WR�

make the provisions to give effect to the Convention.” For instance, 

the Genocide Convention Act 1949 (Cth) is the implementing legis-

lation of the Genocide Convention, but the presence of this Act was 

not intended to make the Genocide Convention apply in courts, but it 

was only approval from the Commonwealth Parliament to the Austra-

OLDQ�*RYHUQPHQW�WKDW�KDG�UDWL¿HG�WKH�&RQYHQWLRQ��31
 
In making treaties, 

the Government does not receive any intervention from the Parliament 

DV�VDLG�E\�*DUHWK�(YDQV�WKDW�³7KH�&RQVWLWXWLRQDO�SRZHU�WR�HQWHU� LQWR�

treaties is one that belongs to the Governor-General in Council. The 

Commonwealth Parliament, inconsequence, has no formal function to 

exercise by way of review or oversight of international conventions, 

treaties and agreements which the Federal Government is considering 

signing.” ��
 
0RUHRYHU��WKH�OHJDO�HIIHFW�RI�WKH�UDWL¿FDWLRQ�RI�LQWHUQDWLRQDO�

agreements binds the Australian Government but it did not provide the 

rights and obligations to the Australian citizens. 33
 
In case of Victoria v. 

&RPPRQZHDOWK�WKH�DSSOLFDQW�SURYLGHG�WKH�UDWL¿HG�,/2�&RQYHQWLRQ�EXW�

WKHQ�WKH�+LJK�&RXUW�RI�$XVWUDOLD�DQVZHUHG�DV�IROORZ��³7KXV��DV�PDWWHUV�

stand in Australian... the conduct of the external affairs by the Execu-

tive may produce agreement which the Executive wishes to translate 

into the domestic or municipal legal order. To do so, it must procure 

the passage of legislation implementing those agreements if it wishes 

to create individual rights and obligations or change existing rights and 

-XULGLN�	�7DQR��6ZHGHQ��SS����������
31�5RVDOLH�%DONLQ��,QWHUQDWLRQDO�/DZ�DQG�'RPHVWLF�/DZ��LQ�6DQ�%OD\�HW�DO���(G����������

3XEOLF�,QWHUQDWLRQDO�/DZ��$Q�$XVWUDOLDQ�3HUVSHFWLYH���QG�(GLWLRQ��2[IRUG�8QLYHUVLW\�

3UHVV��SS����������
���6XUL�5DWQDSDOD��������$XVWUDOLDQ�&RQVWLWXWLRQDO�/DZ��)RXQGDWLRQ�DQG�7KHRU\��2[-

ford University Press, Victoria, p. 33.
33�*DUHWK�(YDQ��������,QWHUQDWLRQDO�7UHDWLHV��7KHLU�,PSDFW�RQ�$XVWUDOLD��$�6SHHFK�RQ�

the International Treaties Conference, Canberra, Australia, at http://www.australian-

SROLWLFV�FRP�IRUHLJQ�WUHDWLHV���������WUHDWLHV��HYDQV�VKWPO
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obligations under that legal order.” 34

One of the reasons why Indonesian judges does not apply treaty 

norms in their courts is because the separation of powers doctrine in 

ZKLFK�WKH�UDWL¿HG�WUHDW\�RQO\�ELQGV�,QGRQHVLD�DV�D�6WDWH�LQ�UHJDUGV�ZLWK�

international relations. In addition, the judges are only bound by laws 

enacted by the Legislature or DPR. In reality, the judges have freedom 

to do legal interpretation of rules of law if they are deemed incompatible 

ZLWK�UDWL¿HG�WUHDWLHV��KRZHYHU�WKLV�LV�UDUHO\�GRQH��7KH�3DOHUPR�&RQYHQ-

tion does not have legal effects in national level until its implementing 

legislation made by the DPR. In fact, the Indonesian Government has 

anticipated the rise of trans-national crimes by issuing some relevant 

ODZV�� VXFK� DV� WUDI¿FNLQJ�� PRQH\� ODXQGHULQJ�� FRUUXSWLRQ�� H[WUDGLWLRQ��

terrorism and other several laws that are relevant to the Convention.

VI. CONCLUSION

The implementation of treaties in Indonesia has always been an in-

WHUHVWLQJ�GHEDWH�DPRQJVW�OHJDO�VFKRODUV�LQ�WKH�¿HOG�RI�FRQVWLWXWLRQDO�ODZ�

and international law. The debate topic is always whether Indonesia 

adopts monism or dualism concept. The debate then develops to the 

OHJDO�FRQVHTXHQFHV�RI�UDWL¿FDWLRQ�WUHDWLHV��WKH�VHSDUDWLRQ�RI�SRZHUV�DQG�

the divergent between applying international obligations and the mo-

nism concept.

From the description above it can be drawn that the dualism concept 

is more dominant to be implemented in our legal system by looking at 

WKH�&RQVWLWXWLRQ�DQG�$UWLFOH���RI�WKH�/DZ�1U����RI������RQ�WKH�)RUPD-

WLRQ�RI�/DZ��)XUWKHUPRUH��WKH�UDWL¿FDWLRQ�RI�WUHDW\�LV�DQ�LQWHUQDWLRQDO�DFW�

of Indonesia in conjunction with other countries and aims to create the 

WUHDW\�WR�DSSO\�XQLYHUVDOO\��7KH�DFW�RI�UDWL¿FDWLRQ�WR�WKH�3DOHUPR�&RQ-

YHQWLRQ�GRHV�QRW�PDNH�WKH�&RQYHQWLRQ�DSSOLFDEOH� LQ�,QGRQHVLD�>UHDG��

FRXUW@��EXW�IRU�,QGRQHVLD��7KH�DSSOLFDELOLW\�RI�WKH�3DOHUPR�&RQYHQWLRQ�

in national level very much depends on the DPR to enact an implement-

ing legislation. This is caused the doctrine of separation of powers in 

regard with the authority to make laws. Therefore, judges are not bound 

by treaties made by the Executive, but by laws enacted by the DPR. In 

34�,ELG���S������
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term of international obligations, any treaty always assign to states par-

ties to adhere and to apply international obligations under each treaty 

so that the treaty norms become effective and applicable. One of the 

international obligations lying under the Palermo Convention is that all 

states parties shall take any legislative measures to make the provisions 

in the Palermo Convention have the force of law. The Indonesian Gov-

ernment together with the DPR has an obligation to enact any laws that 

are relevant to the Convention. Some of Acts of Parliament have been 

HQDFWHG�WR�IXO¿OO�LWV�REOLJDWLRQV�WRZDUG�WKH�3DOHUPR�&RQYHQWLRQ��VXFK�

DV�WHUURULVP��FRUUXSWLRQ��H[WUDGLWLRQ��PRQH\�ODXQGHULQJ�DQG�WUDI¿FNLQJ��

Carrying out the international obligations of treaty is the not the same as 

the concept of monism due to different legal consequences. Therefore, 

LW�HUUV�LI�WKHUH�LV�VXVSLFLRQ�WKDW�UDWL¿FDWLRQ�RI�WUHDW\�LV�WR�PDNH�WKH�WUHDW\�

HQIRUFHDEOH�LQ�,QGRQHVLD�>UHDG��FRXUW@��KRZHYHU�LW�DSSOLHV�WR�,QGRQHVLD�

as a state.
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