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Today business transactions transcending national borders need a new concept, namely transnational 

business transactions. It deals not only with private, but also with public issues; This in line with the 

ELUWK�RI� � WUDQVDQWLRQDO� ODZ��DV�¿UVWO\�H[SUHVVHG� �E\�-XGJH�-HVVXS�3KLOLS� LQ�������7KLV�DUWLFOH�DLPV�

to discuss the importance of including the international bussiness transactions (“IBT”) course  in 

,QGRQHVLD¶V�OHJDO�HGXFDWLRQ���,W�FRQFOXGHV�WKDW�WUDQVQDWLRQDO�ODZ��DV�UHÀHFWHG�E\��,%7��LV�QRZDGD\V�

an important basis to give understanding to the students on how law makes guidance and fence for 

commercial transactions across the border.

.H\ZRUGV: Transnational law, international bussiness transactions, legal 

education.

,�� ,1752'8&7,21

Today all the nations of the world cannot be separated from one an-

other. They have become utterly interdependent.1 To ensure sustainable 

GHYHORSPHQWV�LQ�YDULRXV�VHFWRUV��D�FRXQWU\�GH¿QLWHO\�QHHGV�WKH�DVVLV-

tance of foreign participation. However, instead of relying on overseas 

loans, many countries have actively encouraged foreign investments. 

Likewise, Indonesia is also promoting offshore investments, as con-

¿UPHG�E\�3UHVLGHQW�-RNR�:LGRGR��ZKR�KDV�RQ�PDQ\�RFFDVLRQV�PHQ-

tioned that Indonesia is always interested to invite more foreign inves-

tors�. As stated by an author all countries , rich and poor, seek foreign 

capital and its associated technology and know-how as vital elements in 

* A. Zen Umar Purba,  graduated from Universitas Indonesia and Harvard Law School 

is a professor (ret.) at UI faculty of law, teaching IBT and other economic law courses. 

)URP������ WR������KH�ZDV�'LUHFWRU�*HQHUDO�RI� ,QWHOOHFWXDO�3URSHUW\�5LJKWV�RI� WKH�

0LQLVWU\�RI�-XVWLFH�DQG�+XPDQ�5LJKWV��+H�UHFHLYHG�D�FHUWL¿FDWH�RI�DSSUHFLDWLRQ�IURP�

the President of the Republic of Indonesia in his role as “IPR Development Figure” 

RQ�WKH�:RUOG�,3�'D\�������$W�SUHVHQW�0U�3XUED�LV�DQ�DUELWUDWRU�RI�WKH�,QGRQHVLDQ�1D-

tional Arbitration Board (BANI), the Futures Commodity Trading Arbitration Board  

(BAKTI) and the Capital Market Arbitration Board (BAPMI). He is also the current 

Chairman of the ABNR Foundation.
1 John H. Jackson et.al.(Eds.).,  International Economic Relations. St Paul: West Pub-

OLVKLQJ���������
�  See, e.g., Kompas���0DUFK���������
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their plans for national economic development.”3

The data from the Indonesian investment authority, known as Badan 

.RRUGLQDVL�3HQDQDPDQ�0RGDO (“BKPM”), show a consistent increase 

in foreign investments into Indonesia, as described below (in million 

USD):

����� ��������

����� ��������

����� ��������

The FDI4 participation as described above is only one example of 

the common cross-border activities. Another example may include the 

practice of dispute settlements. Indonesia has been dealing with a num-

ber of such cases involving other countries. The Amco, Karaha Bodas, 

Newmont Mining, Churchill Plc, and National Car are to mention some. 

Additionally, being an active trading country, Indonesia is a mem-

ber of the World Trade Organization (“WTO”), and this entails an obli-

gation to abide by all the rules and regulations established by the WTO. 

The National Car case mentioned above is only one of the consequenc-

es of Indonesia’s accession to such international trade organization.

1RW�OHDVW�LPSRUWDQWO\�LV�WKDW��ZH��¿QG�D�QXPEHU�RI�RWKHU�FRPPHUFLDO�

activities at the domestic level which also involve foreign participation, 

for example the franchise or other licensing schemes. 

The above commercial activities, in part, fall under the jurisdiction 

of public international law. However, it should be noted that public in-

ternational law is a very soft system�. Unlike the national legal system, 

public international law does not have strong power, for it lacks en-

forcement authorities. This is especially due to the fact that the power 

vested in public international law  is solely derived from the mandate 

granted by the national authorities.

3  Jeswald W. Salacuse, The Three Laws On International Investment. Oxford: Oxford 

8QLYHUVLW\�3UHVV��������YLL
4  FDI means foreign direct investment. Portfolio investment is excluded.
���6HH�,$�KHDUHU��6WDUNH¶LQWHUQDWLRQDO�/DZ��/RQGRQ��%XWWHUZRUWKV�����������HW�VHT�
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-XGJH�3KLOLSV�-HVVXS��LQ�KLV������6WRUUV�/HFWXUHV��FDPH�ZLWK�D�QHZ�

concept which essentially  combines more than two laws. Jessup writes: 

I shall use, instead of ‘intern law’, the term ‘transnational law’ to 

include all national law which regulates actions or events that tran-

scend national frontiers. Both public and private international laws are 

LQFOXGHG��DV�DUH�RWKHU�UXOHV�ZKLFK�GR��QRW�ZKROO\�¿W�LQWR�VXFK�VWDQGDUG�

categories.�

The term “transnational law” as used by Jessup can be summarized 

into the following key elements:

a. public international law 

b. international private law

c. other rules/national law

d. transcend national frontiers

The above elements show an “international legal process”, which 

is referred to by Prof. Harold Koh as “the theory and practice of how 

public and private actors interact in  a variety of public and private, do-

mestic and international fora to make, interpret, internalize and enforce 

rules of transnational law.”7 

%��-HVVXS¶V�6XSSRUWHUV

Jessup’s view on transnational law was fervently supported by a 

number of legal scholars such as those from Yale and Harvard Universi-

ties. Prof Koh, whose comments were stated above, is one of the active 

proponents of Jessup. In one of his numerous writings, Prof. Harold 

Koh in :K\�7UDQVQDWLRQDO�/DZ�0DWWHUV, states:

Transnational law represents a kind of hybrid between domestic and 

international law that can be downloaded, uploaded, or transplanted 

from one national system to another. Transnational law is becoming 

�  Philip Jessup,�7UDQVQDWLRQDO�/DZ������������
7  Harold H. Koh in Pieter HE Bekker et al (Eds.) Making Transnational Law Work In 

7KH�*OREDO�(FRQRP\��&DPEULGJH��&DPEULGJH�8QLYHUVLW\�3UHVV��[YL������
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LQFU�HDVLQJO\�LPSRUWDQW�EHFDXVH�LW�LQFUHDVLQJO\�JRYHUQV�DQG�LQÀXHQFHV�

our lives.�

The term ”hybrid” as used by Koh is  actually proper in that transna-

tional law can be used in either national or international law. We should 

also note another important point made by Prof Harold Koh, indicating 

KRZ�FUXFLDO�WUDQVQDWLRQDO�ODZ��WKDW��³JRYHUQV�DQG�LQÀXHQFHV�RXU�OLYHV�´�

)XUWKHUPRUH���.RK�DOVR�KLJKOLJKWV�WKH�VLJQL¿FDQFH�RI�WUDQVQDWLRQDO�ODZ�

by commenting “There is much more that can be said, but it should be 

obvious by now that transnational law clearly matters”.�

As regards the transnational law, we have to appreciate  the contri-

butions made by other scholars who also actively played a part in the 

development of transnational law. Prof  Detlev Vagts of Harvard Law 

School, for example, has authored coursebooks on translational law, as 

can be seen from the following remarks cited from his book: 

This volume is intended to provide the teaching materials needed 

for a course in transnational business problems. It was in effect the spin 

off from the coursebook, 7UDQVQDWLRQDO�/HJDO�3UREOHPV, developed 

from three editions by Professor Steiner and myself.10

Outside the US,  in Europe, Prof Christian Tietje also writes: 

The Transnational Economic Law Research Center, which has, at 

OHDVW�LQ�*HUPDQ\��D�XQLTXH�DQG�RXWVWDQGLQJ�UHVHDUFK�SUR¿OH�FRQFHUQLQJ�

legal questions of economic relevance transcending national frontiers, 

closely follows Jessup’s approach. As outlined in this issue, we are 

convinced that a modern approach towards legal issues of international 

economics has to follow the analytical path of Jessup and transnational 

law.11

In China, Prof. Jack Goldsmith describes the development of trans-

national law as follows:

�  Harold Hongju Koh, :K\�7UDQVQDWLRQDO�/DZ�0DWWHUV�����3HQQ�6W��,QW¶O�/��5������

�����������
9  Ibid.�����
10  Detlev F Vagts, Transnational Business Problems. New York: The Foundation 

3UHVV��[L[������@
11  Christian Tietje (et.al.)(Eds), 3KLOLS�-HVVXS¶V�7UDQVQDWLRQDO�/DZ�5HYLVLWHG, Essays 

LQ�7UDQVQDWLRQDO�/DZ��1R����)HE�������,QVWLWXWH�IRU�(FRQRPLF�/DZ��0DUWLQ�/XWKHU�

University, Halle-Wittenberg
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Peking University of Transnational Law comes much closer than 

law schools in other countries (most notably, those in the United States) 

to Jessup’s vision of how transnational law should be studied.��

Prof Harold Berman, a distinguished Harvard law professor teach-

ing, among others Soviet law and international trade, proposes a differ-

ent name for transnational law. He writes:

/HW�XV� OHDYH� WKH�GH¿QLWLRQ�RI� LQWHUQDWLRQDO� ODZ�DV� LW� LV��EXW� OHW�XV�

¿QG�D�QHZ�QDPH�««««:H�VSHDN�RI�D�ZRUOG�HFRQRP\��QRW�RQO\�DQ�

LQWHUQDWLRQDO� HFRQRP\� RU� HYHQ� D� WUDQVQDWLRQDO� HFRQRP\�«««««

6LPLODUO\�ZH�ZLOO�FRPH��,�EHOLHYH��SHUKDSV�HYHQ�EHIRUH�WKH�WZHQW\�¿UVW�

century, to speak of world law.13

A number of Prof Detlev Vagts’ ex students presented a book to the 

professor in celebration of his birthday. Pieter Bekker, one of the edi-

tors, writes: 

7KH�LQÀXHQFH�RI�WKH�WUDQVQDWLRQDO�ODZ�VFKRRO�RQ�WKH�DFDGHP\�KDV�

been profound and lasting. Today a number of scholarly student-run 

journals which are devoted to international and comparative feature the 

word “transnational” in their title.14 

Even Prof Steiner acknowledges the relatively new trend in trans-

national law: 

7UDGLWLRQDO�FODVVL¿FDWLRQV�RI�WKH�PDQ\�ERGLHV�RI�ODZ�DQG�NLQGV�RI�

transactions germane to international life bowed to the new circum-

stances and to a fresh vocabulary. The term “transnational” emerged as 

a winner.�� 

Transnational law is nowadays considered a crucial part of the mod-

ern legal tools to solve problems in the global world. However, both the 

traditional public international law and international private law are still 

needed to provide a basic map of universal law.

��  Jack Goldsmith , PKU Transnational L. R. 9RO����,VVXH�����������
13  Harold Berman, World Law, ���)RUGKDP�,QW¶O�/�-�������������
14 Pieter HE Bekker (et al), Op.Cit,3 
��  Henry J. Steiner in Ibid,, 10
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The transnational trend has extended to university education. A num-

ber of well-known universities have offered courses  in transnational 

law. In fact, this phenomenon has been well predicted by Prof Harold 

Koh, who remarks, ”the study of transnational law will soon also af-

IHFW�DQG�EH�UHÀHFWHG�LQ�DOO�DVSHFWV�RI�RXU�OHJDO�HGXFDWLRQ´��.  In light of 

the above, the Faculty of Law of the Universitas Indonesia (“FLUI”), 

which has an International Law Department, also offers the IBT, This 

is  addition to the conventional  public internatoional law  and   inter-

national private law, and various courses related to transnational law, 

such as foreign direct investment and transnational lending, trade-re-

lated international investment, trade-related intellectual property rights, 

management of oean resources, transnational disputes settlement and 

transnational negotiation, 

7KH�,%7�FRXUVH�DW�)/8,�ZDV�¿UVW�LQWURGXFHG�E\�WKH�ODWH�7HXNX�+��

Mohammad Radhie, who focused on contracts subject, and designed 

for undergraduate students (S I level to obtain Sarjana Hukum/”SH”), 

Now it is so taught to  the postgraduate or master program (S II level to 

obtain 0DJLVWHU�+XNXP/”MH”).

I further developed the course by including some issues relevant 

WR�,QGRQHVLD��7KLV�FRXQWU\�VSHFL¿F�FRXUVH�GHVLJQ�LV�LQ�OLQH�ZLWK�3URI��

Folsom’s view:  

Teachers of International Business Transactions disclose an ex-

tensive range of ideas regarding what topics are most important to the 

course. Many use their own materials not only because there are few 

FDVHERRNV�DQG�FRXUVHERRNV�LQ�WKH�¿HOG��EXW�DOVR��DQG�PRUH�RIWHQ��EH-

cause of a strongly held commitment to a particular course focus.17 

In other words,  IBT  depends heavily on the particular situation 

XQLTXH�WR�D�VSHFL¿F�FRXQWU\�

The IBT course aims to study the legal aspects relating to com-

��  Harold  H.  Koh, :K\�7UDQVQDWLRQDO�/DZ�0DWWHUV�����3HQQ�6W�� ,QW¶O�/��5������

���������Ibid.
17  Ralph H. Folsom et.al (Eds), International Business Transactions. St Paul: West 

Publishing, 1991, xxiii-xxiv
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mercial transactions transcending national borders, both public inter-

national law,  and  international private law as well as relevant domes-

WLF�ODZV��,%7�WKHUHIRUH�LV�D�FRXUVH�WKDW�FORVHO\�UHÀHFWV�WKH�FRQFHSW�RI�

transnational law. Even though  IBT still uses the term “international”, 

it  is mainly attributable to administrative reasons.  For sure it wholly 

represents the concept and meaning of transnational law. 

$�� 3RVWJUDGXDWH�3URJUDP

IBT that I teach is in the postgraduate program. Hence, the students 

are still required to master a wide range of laws such as public interna-

tional law, international private law, contracts, company law and invest-

ment law, the courses that were offered in their undergraduate studies.  

However, as there are also a few students who  are not SH,  they do not 

have any prior legal knowledge as mentioned above. Therefore it is bad 

for them because they could not actively participate in the discussion. 

These non SH students come from various disciplines, including 

from the faculty of engineering, economics, accountancy, literature and 

even philosophy.  I think they are wrong when they  believe that one 

will understand law by directly taking the postgraduate program. If they 

want to study law, they should attend the undergraduate law program. 

They must study some crucial basic legal concepts, principles and theo-

ries such as the principles of contracts, torts, criminal acts, legal proce-

dures, juristic persons or international treaties. 

%�� ,%7�7RSLFV

1. Scope 

7KH�VFRSH�RI�,%7�FRYHUV�WKH�LVVXHV�RI�ÀRZ�RI�JRRGV��LQYHVWPHQWV�

and licensing.�� Having taken this course, the students are expected to 

fully understand the legal aspects of various commercial transactions 

transcending national boundaries and capable to describe all in scien-

WL¿F�ZULWLQJV�

��� 1DWXUH�

Laws transcend national boundaries. ‘Transcending’ means going 

��   Ibid�����HW�VHT��
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beyond states, and therefore transcendence constitutes a key element 

of an IBT, without which no transactions would qualify as IBT. Unlike  

international private law,  IBT is also dealing  with public aspects of 

transactions.

3. Actors

Actors in IBT are among others  transnational/multinational corpo-

rations (TNCs/MNCs), States and professionals.19 An in-depth discus-

sion on the issues of TNCs is  conducted in the hope that the students 

will understand that today virtually all economic activities are almost 

entirely dominated by TNCs.  The students learn in depth about TNCs 

from  PT Muchlinski’s book.��

States are the most important actors as States are the highest author-

ity in the world where  IBT takes place. The power of a State is to be 

directly exercised by (1) implementing its governing functions (jure im-

perii������SOD\LQJ�LWV�UROH�LQ�D�SULYDWH�FDSDFLW\�WR�VLJQ�D�EXVLQHVV�FRQWUDFW�

(jure gestionis); or (3) delegating its roles to State-owned enterprises.��

These days professionals play an important role as actors in IBT. Let 

XV�WDNH�D�ORRN�DW�D�ODZ\HU���$V�D�SURIHVVLRQDO��D�ODZ\HU�LV�¿UVWO\�DVNHG�E\�

investors  from abroad whether there is a standard law practiced in the 

destination country.  The next question is whether there is a contract law 

in that country. It is universally understood that the law has the force 

to protect a person’s assets. Given the above, it is obvious that lawyers 

hold a key position in IBT.��  In addition to lawyers, other profession-

als that have a crucial part in IBT may include, inter alia: accountants, 

¿QDQFLDO�DQDO\VWV��QRWDULHV��DQG�DSSUDLVHUV���

4. Legal systems

The  legal system is basic to the operation of law. Generally, there 

are at least 3 main legal systems, namely the common law, civil law and 

19  Ibid., , 10 et.seq.;  M. Sornarajah,  The International Law On Foreign Investment. 

&DPEULGJH��&DPEULGJH�8QLYHUVLW\�3UHVV�����������HW�VHT�
��  PT Muchlinski,  Multinational Enterprises And The Law. Oxford: Blackwell Pub-

OLVKHUV�/WG�����������WLGDN�DGD�QR�KDODPDQ�
��   Ibid��������5D\�$XJXVW�HW�DO��(GV���,QWHUQDWLRQDO�%XVLQHVV�/DZ��8SSHU�6DGGOH�5LYHU��

3HDUVRQ������������
����,Q�SDUWLFXODU�VHH��5DOSK�+��)ROVRP�HW�DO��(GV���RS�FLW�����HW�VHT�
����&I���/DZ�1R���<HDU������RQ�6WRFN�0DUNHW��6WDWH�*D]HWWH������1R���
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sharia law..�� Even though Indonesia in general adopts the civil law sys-

WHP��LQ�WKH�¿HOG�RI�FDSLWDO�PDUNHWV�WKH�FRPPRQ�ODZ�FRQFHSWV�RI�RZQHU-

ship and trust are governed in the capital market law��. More than that 

according to Gunawan Widjaja, the trust concept has been recognized 

in the Indonesian civil legal system.�� Other examples of the prevalence 

of the common law  are  the common use  of the title CEO to refer to 

WKH�SRVLWLRQ�RI�WKH�WRS�RI¿FHU�LQ�D�FRPSDQ\��DQG�PDQDJLQJ�GLUHFWRU��WKH�

terms foreign to the Indonesian company law.��

��� &KRLFH�RI�ODZ�

In parallel with the transnational law, IBT requires the parties to 

elect a certain jurisdiction. Therefore, it is important that the students 

be given the theories of choice of law. In addition, as a matter of fact, 

not all law faculties in Indonesia teach International private law in the 

undergraduate  program��

��� 3HUVRQDO�VWDWXV

,Q�DGGLWLRQ�WR�WKH�FKRLFH�RI�ODZ��SHUVRQDO�VWDWXV�LV�DOVR�VLJQL¿FDQW�LQ�

IBT. In the famous Barcelona Traction Light, Power & Co��, the Inter-

national Court of Justice has used the concept of juristic person (badan 

hukum) based on personal status.30 

7.    International commercial contracts

Contract is a very  relevant  subject in  IBT. As a continuing legal 

institution, the IBT class will further explore the application of the con-

tract concepts in the IBT practice, including the controversial issues be-

tween developed and developing countries such as the sanctity of con-

��  William F Fox, Jr. International  Commercial Agreements. The Hague: Kluwer,  

�����������
�����/DZ�QR���������ibid..
��   See Gunawan Widjaja, Transplantasi�7UXVWV��-DNDUWD��5DMDZDOL�3HUV��������SXE-

lished from his dissertation. (tidak ada no halaman)
����/DZ��1R����������RQ�/LPLWHG�&RPSDQ\��6WDWH�*D]HWWH������1R����
��  Mathilda Sumampouw, 3LOLKDQ�+XNXP�6HEDJDL� 7LWLN�3HUWDOLDQ�'DODP�+XNXMP�

3HUGMDQGMLDQ� ,QWHUQDVLRQDO�8QSXEOLVKHG� � GLVVHHUWDLRQ�� ������ 5D\�$XJXVW�� 2S�&LW���

�����5DOSK�+��)ROVRP�HW�DO��(GV����2S�&LW�������HW�VHT�
����,�&�-���5HSRUWV������������VHH�5D\�$XJXVW���2S�&LW��������HW�VHT�
30  For local textbook , see Sudargo Gautama, +XNXP�3HUGDWD�,QWHUQDVLRQDO, Jakarta, 

(UHVFR�$OXPQL��,,�����������,,,����������
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tract, stabilization clause,  renegotiation and nationalization as well.31 

,W�LV�ZRUWK�QRWLQJ�WKDW�EDVHG�RQ�/DZ�QR����������, all contracts must 

be written in Indonesian language.  No doubt, we  love our own lan-

guage. But the obligation to use such a language in commercial con-

WUDFWV� WRGD\�� � LV� DQRWKHU� VWRU\�� �7KH�/DZ� � LV� LGHDOLVWLF�EXW�GLI¿FXOW� WR�

implement –- realizing that business contracts contain various concepts 

that are mostly new to Indonesia. In practice various transactions are 

YHU\�PXFK�LQÀXHQFHG�E\�WKH�SUDFWLFH�LQ�WKH�86��7KHUHIRUH�LW�LV�D�OLWWOH�

ELW� QRQ�VHQVH� LI� RQH� VKRXOG� � ¿UVWO\� GUDIW� D� FRPSOLFDWHG� LQWHUQDWLRQDO�

contract in Indonesian, then translate it into English.  Indonesian lan-

JXDJH�LV�YHU\�VLPSOH��LW�GRHV�QRW�KDYH�VXI¿FLHQW�ZRUGV�WR�VXSSRUW�WKH�

Law. 

$V�D�PDWWHU�RI�IDFW���WKH�FRXUW�RI�ZHVW�-DNDUWD�LQ�-XQH������KDV�GH-

cided that an international contract not written in Indonesian language 

was invalid and cancelled.  The case has been  appealed. It is interesting 

to note that the judge refused the objection  raised by the defendant in 

that the Law cannot be executed because the implementing regulations 

for the Law has not been issued. The important point according to the 

judge was that the concept  has been contained in the Law.

The course allows the students to draw from their own experience. 

In general, the students are enthusiastic about the course – except  those 

who do not have their undergraduate program in law.  As touched above, 

WKHVH�VWXGHQWV��RIWHQ�KDYH�GLI¿FXOW\�LQ�WKH�GLVFXVVLRQ�RQ�FRQWUDFW�LVVXHV�

������&RUSRUDWH�DFWLRQV�

The students are also taught various contemporary corporate legal 

actions such as merger and acquisitions (“M&A”) involving foreign 

elements. Nowadays, the M&A plays an important role in IBT. 

������3URMHFW�¿QDQFLQJ

3URMHFW�¿QDQFLQJ�LV�QRZ�D�FRPPRQ�SUDFWLFH�DPRQJ�FRPSDQLHV� WR�

H[SDQG�WKHLU�EXVLQHVV��HYHQ�WKRXJK�WKLV�¿QDQFLQJ�VFKHPH�LV�QRW�QHZ��

7KH�QRWLRQ�RI�SURMHFW�¿QDQFLQJ�HPDQDWHV�IURP�FRQWHPSRUDU\�¿QDQFLDO�

31��37�0XFKOLQVNL��2S�&LW�������HW�VHT��5DSK�)ROVRP�HW�DO��2S�&LW������HW�VHT��:illiam 

)�)R[��-U���2S�&LW������HW�VHT�
���/DZ�QR���������RQ�WKH�1DWLRQDO�)ODJ��/DQJXDJH��(PEOHP�DQG�$QWKHP�6WDWH�*D-

]HWWH������1R����
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HQJLQHHULQJ��7KH�PRVW�QRWDEOH�GLVWLQFWLRQ�EHWZHHQ�WUDGLWLRQDO�¿QDQFLQJ�

DQG�WKH�VR�FDOOHG�SURMHFW�¿QDQFLQJ�LV�WKDW�WKH�SURMHFW�¿QDQFLQJ�GRHV�QRW�

require the borrower to offer its assets as collateral but instead the proj-

ect itself to secure the loan. 

����([SRUW�¿QDQFLQJ�

Export is indispensable to the economic development of all coun-

tries in the world. It  is therefore important that the course include topics 

RI�H[SRUW�¿QDQFLQJ�IRU�WKH�VWXGHQWV�33 

11. Utilization of natural resources

,QGRQHVLD� KDV� DEXQGDQW� QDWXUDO� UHVRXUFHV�� DQG� KDV� VSHFL¿F� OHJDO�

schemes of their utilization, for both hydocarbon and hard minerals. 

However, the practice of the utilization has been widely criticized as  

not in line with the majority needs of the people. In the class, the legal 

aspects of this issue is discussed. The issue of production sharing con-

tracts (“PSCs”) for oil and gas, as well contract of works and  govern-

ment licensing for  coal and minerals  are the main legal topics. 

As illustration, commenting the  problems of contracts in natural re-

sources,  William Hogan et.al. mention natural resources  as “the source 

of both prosperity and misery.”34

�����/LFHQVLQJ

Licensing is an IBT type activity that does not move assets from one 

contry to the other country. Licensing is a current trend in expanding 

D�FRPSDQ\�EXVLQHVV�DQG��WR��WKH�EHQH¿W�RI�KRVW�FRXQWULHV��+RZHYHU��D�

licensee must be careful of bad conduct of a foreign licensor who in-

serts certain  clauses in a licensing agreement for the linconsor’s own 

EHQH¿WV��DQG�QRW� LQ� IDYRU�RI� WKH� OLFHQVHH��7KLV�SUDFWLFH� �PD\� LPSHGH��

international trade and restrain transfer of technology.��

33  Ralph H Folsom et. al.(Eds.), Op Cit., 490, et seq.
34  William Hogan et. al., &RQWUDFWV�DQG�,QYHVWPHQW�LQ�1DWXUDO�5HVRXUFHV��in William 

Hogan and Federico Sturzenegger, The Natural Resources Trap.Cambridge: The MIT 

3UHVV�����������
����$UWLFOH�����75,3V�$JUHHPHQW���5D\�$XJXVW�HW�DO��(GV���2S�&LW������������5DOSK�+�

)ROVRP�HW�DO��(GV���2S�&LW�������
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13.  Dispute settlement 

The law serves not only in times of “peace”, but also in times of 

“war”. This topic allows the students to gain knowledge and practice in 

the settlement of disputes in different ways. The students are introduced 

WR�DW�OHDVW���PHWKRGV�RI�GLVSXWH�VHWWOHPHQW��QDPHO\�WKURXJK�GLSORPDWLF�

channel, ICJ, IDSID arbitration, WTO Dispute Settlement Understand-

ing scheme  and regular arbitration.��� 7KH� �����1HZ�<RUN�&RQYHQ-

tion is discussed, including the concept of “public policy” and “foreign 

policy”.37

&�� &RXUVH�0DWHULDOV�DQG�5HVHDUFK

The students are not required to buy text books as they are provided, 

some from library, some from the lecturer’s  collection. In addition to 

books, they will get hand-outs mostly in the form of  law journals pub-

lished by wellknown US and European universities.  Guest lecturers are 

to deliver their course materials.

Instead of taking mid-semester test, the students are requested to 

do simple  research, including summarizing articles, journals or essays. 

They will be graded for their works.

'���$OO�/DZV

As in transnational law, we discuss all transactions which by their 

nature involve various laws, whether international or local. As regards 

the national law, certain laws such as the company, bankruptcy, invest-

ment, immigration, foreign exchanges laws are most frequently dis-

cussed. As a result, the students taking IBT must have a good mastery 

RI�WKH�DERYH�VXEMHFWV��RWKHUZLVH��WKH\�ZLOO�KDYH�GLI¿FXOW\�IROORZLQJ�WKH�

class discussion. 

It can be said that IBT is a kind of capita selecta. Hence, I make the 

courses interchangeable, or I occasionally include some other legal is-

sues, for example courses relating to transnational corruption, environ-

ment, labor protection and antitrust.

��  Ray August, Op.Cit., 107 
37��5DOSK�+�)ROVRP��2S�&LW��������HW�VHT����LQ�JHQHUDO�VHH�Ibid�������HW��VHT�
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(���&RPPHUFLDO�$FWLYLWLHV

Instead of dealing with transnational law in general, IBT at FLUI 

is only concerned with the commercial nature of the transnational law. 

Therefore any transactions made by a public institution involving non-

commercial transactions are not within the realm of  IBT. In relation 

to this commercial issue as the scope of IBT, one might be reminiscent 

of Prof Detlev Vagts’ remarks on the publication of his Transnational 

Legal Problems:

This volume is intended to provide the teaching materials needed 

for a course in transnational business problems. It was in effect the spin 

off from the coursebook, 7UDQVQDWLRQDO�/HJDO�3UREOHPV, developed 

from three editions by Professor Steiner and myself.38

)��� %LJ�&ODVV

The IBT course is among  few classes with a great number of partic-

ipants. This is a big class with the students from different departments: 

Economic Law, Transnational Law and International Trade. The IBT 

course is offered each semester on a twice-a-year basis. On average, 

DURXQG��������VWXGHQWV�HQUROO�LQ�WKH�FRXUVH�IRU�HDFK�VHPHVWHU��7KHUH-

fore, to ensure an effective learning process, the students are generally 

divided in two on 3 parallel classes. 

The IBT teaching applies the Socratic method, which requires the 

students to be active. Kindly note that I have been assisted by one assis-

tant and, in addition I got an honor to have two foreign guest lecturers, 

ZKR�DUH�SUDFWLFLQJ�ODZ\HUV�LQ�D�ELJ�ODZ�¿UP�LQ�-DNDUWD.

,,�� &21&/86,21

This article concludes that transnational law is today an important 

basis to give understanding to the students on how law makes guidance 

and fence for commercial transactions across the border, as Prof Harold 

Koh writes: “There is much more that can be said, but it should be ob-

��  Detlev F Vagts, Transnational Business Problems. New York: The Foundation 

3UHVV��[L[������
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vious by now that transnational law clearly matters”.39 Or in the words 

of Prof Steiner:   

7UDGLWLRQDO� FODVVL¿FWLRQV�RI� WKH�PDQ\�ERGLHV� RI� ODZ�DQG�NLQGV�RI�

transactions germane to international life bowed to the new circum-

stances and to a fresh vocabulary. The term “transnational” emerged as 

a winner.40 

We could  say that the concept of transnational law has been ac-

cepted all over the world, including through the teaching of IBT. IBT is 

WKH�UHÀHFWLRQ�RI�WUDQVQDWLRQDO�ODZ��

39  Harold H. Koh, :K\�7UDQVQDWLRQDO�/DZ�0DWWHUV�����3HQQ�6W��,QW¶O�/��5�������������

Ibid.
40  Henry J. Steiner in Pieter HE Bekker (et al), Op.Cit, 10


