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Abstract

This article will focus on Indonesia’s effort based on international law to restore its cultural heritage. 

7KH�SUREOHP�DERXW�FXOWXUDO�KHULWDJH�UHWHQWLRQ�LQ�LQWHUQDWLRQDO�ODZ�LV�DOZD\V�UHODWHG�WR�WZR�FRQÀLFWLQJ�

interests. On one hand, there are many developed states that try to keep abundant cultural heritages 

from all over the world. On the other hand, there are developing states that try to protect and even 

restore their cultural heritage during post-independence period. Indonesia is one of developing states 

that possess abundant cultural heritage. Unfortunately, Indonesia has not been able to fully maximize 

its right of restoration that is recognized in international law. 

I.  INTRODUCTION

In international law, restoration of cultural heritage is increasingly 

recognized and its practice is appreciated. Restoration of cultural heri-

tage is related to the heritage which was taken in colonial era1 as well 

as heritage which was moved through illicit export.� Here are several 

IDFWV�WKDW�EHFRPH�WKH�EDVLV�RI�WKRVH�WKLQJV��)LUVW��LQ�WKH�:RUOG�:DU�,,��

Hitler had ambition to build a big museum in Linz that contains best 

cultural heritage in the world.3 A Department was even built to prevent 

and retain the cultural heritage that came from other states; Einsatzstab 

*Graduate of Faculty of Law Universitas Indonesia
1 The removal of cultural heritage, thus resulted in countries that fall victim to it as 

early as possible to make national legislation to make the export of heritage objects 

EHFDPH�LOOHJDO��6XFK�SUDFWLFHV�XQGHUWDNHQ�E\�7XUNH\�LQ������DQG�(J\SW�LQ�������FI��

&UDLJ�)URVWHU��,QWHUQDWLRQDO�/DZ�DQG�WKH�3URWHFWLRQ���1HZ�<RUN��5RXWOHGJH���������S��

134.
� Craig Froster, Ibid., p. 161
3�:KLFK�KH�VDLG�PDLQO\�IURP�(XURSH��+LWOHU�LV�D�¿JXUH�DGRUHG�FODVVLFDO�DUW��%XW�RQ�WKH�

other hand Hitler showed hostility towards modern or contemporary artwork. Bonnie 

Czegledi, Crimes Against Art: International Art and Cultural Heritage Law, (Toron-

WR��7KRPDV�5HXWHUV�&DQDGD�/LPLWHG���������S������
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Reichsleiter Rosenbergwas established to steal and manage the best 

cultural heritage from Europe and the rest of the world.4

There is common understanding among states to restore Nazi’s 

VWROHQ�REMHFWV� LQ� WKH�:RUOG�:DU� ,,� WR�-HZLVK�SHRSOH�DQG�RWKHU�VWDWHV��

with the adoption of 1998 Washington Conference Principles on 

1D]L�&RQ¿VFDWHG�$UW and followed by Parliamentary Assembly of the 

Council of Europeannounced similar resolution.�Regulations regarding 

Restoration mechanism clearly accommodate Restoration to individual 

or communities and tend to proactively push Restoration.6

Second, the common understanding can be seen from the 

establishment of 1970 UNESCO Convention on the Illicit Import, Export 

and Transfer of Ownership of Cultural Property. Third, the common 

understanding can also be seen from restoration effort done by United 

States of America, Australia, and United Kingdom in restricting illicit 

cultural heritage import from Iran with the intention to restore them. 

This happened after Iraq became the victim of cultural heritage stealing 

and smuggling when United States’ leader invaded its territory in First 

*XOI�:DU� ����� DQG� 6HFRQG�*XOI�:DU� ������ Restoration of cultural 

heritage in Iraq’s case is supported by United Nations through United 

Nations Security Council Resolution No. 1438.8 It proves the attention 

4 Conference on Jewish Material Claims Against Germany dan United States Holo-

FDXVW�0HPRULDO�0XVHXP���³Cultural Plunder by Einsatzstab Reichsleiter Rosenberg: 

Database of the Art Objects at the Jeu de Paume�´http://www.errproject.org/jeude-

paume/��DFFHVVHG�RQ����$SULO������
��0HFKDQLVP�VHW� LQFOXGHV�DOWHUQDWLYH�IRUPV�RI�GLVSXWH�UHVROXWLRQ�RXWVLGH�RI�¿OLQJ�D�

case to court. Lihat: Jos Van Beurden, The Return of Cultural and Historical Treasure: 

The Case of Netherland���V�O���.,7�3XEOLVKHU����������S�����
6 Ibid. 
� $W�¿UVW�WKH�UHJLPH�RI�SURWHFWLRQ�RI�KHULWDJH�REMHFWV�PDGH�E\�,UDT�LV�RQH�RI�WKH�PRVW�

effective and stringent in the world, so little is transferred either legally or illegally 

from Iraq. However, by doing the occupation by Iraq against Kuwait, the Coalition 

had moved a lot of cultural heritage from Kuwait to museums or similar institutions 

LQ�,UDT��:LWK�WKH�VWDUW�RI�WKH�&RDOLWLRQ�ZKLFK�VHHNV�WR�OLEHUDWH�.XZDLW�IURP�RFFXSDWLRQ�

of Iraq, the more cultural heritage of Iraq and Kuwait are in danger. Craig Forrest, 

Op.Cit.,S�������&I��,UDN��Antiquities Law No. 59 1936 amandment No. 120 1974 and 

No, 164 1975, Article.3.
8 7KH�UHVROXWLRQ�LQYLWHV�PHPEHU�VWDWHV�RI�WKH�8QLWHG�1DWLRQV�WR�³take appropriate steps 

to facilitate the safe return to Iraki institutions of Iraki cultural property… including 

by establishing a prohibition on trade in or transfer of such items and items in respect 
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of international society to the restoration cultural heritage case. 

Indonesia has a very strong interest to protect its cultural heritage 

inside its territory as well as ask for restoration of cultural heritage which 

have been exported illicitly. This interest is reasonable, considering that 

Indonesia has abundant natural resources, human resources, cultures, 

and sustained and deep human-natur interaction which result to 

beautiful nature and complex cultures.�Indonesia’s rich cultures have 

amazed other countries in the world. Consequently, there are foreign 

entities which intent to own Indonesia’s cultural heritage and bring it to 

their origin states. In addition, high demand from certain states leads to 

high stealing and smuggling of Indonesia’s cultural heritage. 

7KHUH� LV� DQ�XQIRUWXQDWH� IDFW� IRU� ,QGRQHVLDQ�SHRSOH�� LQ������� IRXU�

1,000 years old gold artifacts that are collection of Museum National 

were lost. Those four collections are crescent plaque with script on it, 

Naga Mendekam plaque, Harihara plaque, and closed container made 

of gold.10 It is suspected that those artifacts were movedabroad to be 

aucted.11That case is only one of many cases of smuggling. On the 

other hand, many Indonesia’s cultural heritages have been taken away 

by Dutch colonizer in colonial era.��This writing will explainabout 

Indonesia’s effort based on international law to restore its cultural 

heritage abroad; Indonesia has not utilized its right of restoration to the 

maximum level. 

to which a reasonable suspicion exists that they have been illegally removed…´�

8QLWHG�1DWLRQV�6HFXULW\�&RXQFLO��5HVROXWLRQ�������6�5HV����������������0D\�������

Cf. Barbara T. Hoffman, Op.Cit.,S�����
� UNESCO (a), Indonesia: State Programming Document 2014-2017, (Jakarta: s.n., 

�������S�����
10�$QD�6KR¿DQD�6\D¿WUL��³'LGXJD�$UWHIDN�(PDV�6XGDK�GL�7DQJDQ�3HQDGDK�GL�/XDU�

1HJHUL�´� http://megapolitan.kompas.com/read/2013/09/17/0913554/Diduga.Ar-

tefak.Emas.Sudah.di.Tangan.Penadah.di.Luar.Negeri?utm_source=news&utm_

medium=bp-kompas&utm_campaign=related&��DFFHVVHG�RQ����-DQXDU\������
11 Ibid.
�� Jos Van Beurden, Op.Cit, p. 31
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II. INDONESIA IS NOT A STATE PARTY OF 1970 UNESCO CON-

VENTION

7KH� ¿UVW� UHDVRQ�ZK\� ,QGRQHVLD� KDV� QRW� IXOO\� XWLOL]HG� LWV� ULJKW� RI�

cultural heritage restoration is because Indonesia ias not the state part of 

�����81(6&2�&RQYHQWLRQ�RQ�WKH�,OOLFLW�,PSRUW��([SRUW��DQG�7UDQVIHU�RI�

Ownership of Cultural Property (it will be called UNESCO Convention 

�����ODWHU�RQ��ZKHUHDV�81(6&2�&RQYHQWLRQ������KDV�LPSRUWDQW�YDOXH�WR�

restoration and preservation of cultural heritage. UNSECO Convention 

����� NLV� QRW� WKH� ¿UVW� GRFXPHQW�ZKLFK� GLVFXVVHV� DERXW� SURWHFWLRQ� RI�

cultural heritage but it establishes important basic provisions about 

minimal protection of cultural objetcs and comprehensive provisions 

about restoration of cultural heritage.1381(6&2� &RQYHQWLRQ� �����

also has important value to promote and encourage cooperatin among 

states with same objective and understanding, formation of ethics code, 

formation of agreed customs and ethics, softened behavior, abolishment 

RI�LPPRUDO�DFTXLVLWLRQ�FHUWL¿FDWH�E\�PXVHXP�DQG�FROOHFWRUV��PHHWLQJ�

of archeological principles, history, and art and collection trade.14

$QRWKHU�SULQFLSOH�LQ�81(6&2�&RQYHQWLRQ������LV�FXOWXUDO�KHULWDJH�

exchange between State parties because that way can support inter-

cultural understanding, cultural tolerance, and peace from each State 

party to all nations in the world.���7KDW� H[FKDQJH� LV�RQO\� MXVWL¿HG�DV�

long as its objective is for the sake of science, culture, and education 

in otder to level up human’s civilization knowledge, enrich cultural 

life of all people, and inspire respect from each other and nations’ 

appreciation.16Another provision upon cultural heritage exchange 

is attachment of all possible information related to origions, history 

13�7KH�¿UVW�FRQYHQWLRQ�LQ�GLVFXVVLQJ�WKH�SURWHFWLRQ�RI�REMHFWV�RI�FXOWXUDO�KHULWDJH�LV�

1954 Den Haag Convention on the Protection of Cultural Property during Armed 

&RQÀLFW. Irini A. Stamatoudi, Cultural Property Law and Restitution: A Commentary 

to International Conventions and European Union Law, (Northampton: Edwar Elgar 

3XEOLVLKLQJ�/LPLWHG���������S�����
14 Ibid., p. 64.
�� Craig Frorest, Op.Cit.,S������
16�³«IRU�VFLHQWL¿F��FXOWXUDO��DQG�HGXFDWLRQDO�SXUSRVHV�LQFUHDVHV�WKH�NQRZOHGJH�RI�WKH�

civilization of Man, enriches the cultural life of of all peoples and inspires mutual-

respecr and appreciation among nations�´�81(6&2��E�, Convention on the Means 

of Prohibiting and Preventing Illicit Import, Export, and Transfer of Ownership of 

Cultural Property 1970����1RYHPEHU�������VHFRQG�SUHDPEOH�
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and tradition, because only these can generate full appreciation to the 

cultural heritage.��

The appreciation and recognition upon cultural heritage obliges 

State parties to go against all forms of cultural heritage illicit import and 

export and to appreciate each other’s cultural heritage. The protection in 

81(6&2�&RQYHQWLRQ������LV�H[SODLQHG�LQ�$UWLFOH����7KH�&RQYHQWLRQ�

DOVR�SURYLGHG�GH¿QLWLRQ¶V�OLPLWDWLRQ�WKDW�SURWHFWHG�FXOWXUDO�KHULWDJH�KDV�

essential characteristics based on religion or secularism, archeology, 

pre-history, history, literature, art, or science.18 Every state has the right 

to determine by itself in its jurisdication about what cultural heritage is. 

State’s right to set status of cultural heritage is regulated in Article 4. 

Article 4 explains the state’s exclusive right to determine what cultural 

heritage is for it.��The fundamental meaning of Article 4 is to set what 

objects controlled by states, national cultural heritage status, export 

limitation, and restoration claim. A state can limit cultural heritage 

export; even the cultural heritage from other states as long as their 

existence in its terrirory is legitimate.��This regulation can be seen from 

character c, d, and e of Article 14: through mission which receives 

origin state’s consent, free exchange agreement, act as grant or through 

legitimate purchase. 

$FFRUGLQJ�WR�81(6&2�&RQYHQWLRQ�������SXUFKDVH�FDQ�EH�UDLVHG�E\�

a State ifcultural heritage status, export prohibition, obligation to attach 

H[SRUW�FHUWL¿FDWH��SURRI�RI�FXOWXUDO�KHULWDJH�SURYHQDQFH��FRPSHQVDWLRQ��

and restoration costs have been implemented. Furthermore, only 

cultural heritage whose export and import go against the provisions in 

81(6&2�&RQYHQWLRQ������FDQ�EH�VXEMHFW�IRU�UHVWRUDWLRQ��7KLV�FDQ�EH�

SURYLVLRQV�LQ�$UWLFOH�������DQG���LQ�81(6&2�&RQYHQWLRQ�������

7KH� SULPDU\� SURYLVLRQ� IURP� 81(6&2� &RQYHQWLRQ� ����� OLHV� DW�

���³«its true value can be appreciated only in relation to the fullest possible informa-

tion regarding is origin, history and traditional setting´��Ibid., third preamble.
18 Ibid.art. 1.
���0LFKDHO�/��'XWUD��³6LU��+RZ�0XFK�,V�7KDW�0LQJ�9DVH�LQ�WKH�:LQGRZ"�3URWHFWLQJ�

&XOWXUDO�5HOLFV� LQ� WKH� 3HRSOHV¶�5HSXEOLF� RI�&KLQD´��$VLDQ�3DFL¿F�/DZ� DQG�3ROLF\�

-RXUQDO�9RO�����������S�����
�� Craig Frorest, Op.Cit.,S������
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Article 4. It states that import, export, or ownership shift of cultural 

heritage which go against the provisions in UNESCO Convention 

����� VKDOO� EH� FRXQWHG� DV� LOOLFLW� E\� 6WDWH� SDUWLHV���Indicator of illicit 

H[SRUW�LPSRUW� LQ� 81(6&2�&RQYHQWLRQ� ����� LV� YXOQHUDEOH� WR�PXOWL�

interpretations; one of them is the provision that stipulates illicit actions 

are determined by each State.��However, there is a common perspective 

that Aticle 3 solely refers to Article 6 about the natue of illicit expoert 

DQG�$UWLFOH���DERXW�WKH�QDWXUH�RI�LOOLFLW�LPSRUW���

Import and export regime regulated in the Convention has several 

weaknesses as follow: import of illicit cultural heritage export is not 

always considered as illicit; prevention of cultural heritage acquisition is 

limited to several institutions and cannot be implemented to individual 

acquisition and the prevention is only valid as long as the State’s national 

law regulates it and as long as the importer State regulates it; importer 

State can sell illicit imported cultural heritage to origin State where the 

cultural heritage comes from.��

,PSRUW� DQG� H[SRUW� SURYLVLRQV�81(6&2�&RQYHQWLRQ� ����� GR� QRW�

prevail retroactively so that all cultural heritage imported from other 

6WDWHV� EHIRUH� 81(6&2� &RQYHQWLRQ� ����� IRU� ERWK� 6WDWHV� FDQQRW� EH�

limited or claim of restoration cannot be conducted according to the 

Convention.��However every State can give looser provisions. For 

instance, it can limit cultural heritage import and enable restoration 

IURP�6WDWH�WKDW�KDV�QRW�EHHQ�WKH�SDUW\�81(6&2�&RQYHQWLRQ��������

,Q� VSLWH� RI� LWV� ZHDNQHVVHV�� 81(6&2� &RQYHQWLRQ� ����� VWLOO�

provides advantages for its State parties. On this matter, there are 

several advantages for Indonesia if it will become the State party of 

81(6&2� &RQYHQWLRQ� ������ )LUVW�� PHFKDQLVP� WR� VXEPLW� FODLP� RI�

���³«the import, export and transfer of ownership of cultural property effected con-

trary to the provision adopted under this Convention by the States Parties thereto, 

shall be illicit�´�81(6&2��E���Op.Cit.,art. 3. cf. Craig Frorest, loc. cit.
�� Craig Frorest, Op.Cit.,S������
�� Ibid.,S������
�� Cultural heritage of the Summer Palace were purchased at high prices by some 

citizens of the People's Republic of China after the offering from France. Ibid���S�����
���3DVDO���E��LL��VWLSXODWHV�WKDW�WKH�UHVWRUDWLRQ�FDQ�EH�FRQGXFWHG�³after the entry into 

force of of this Convention in both States concerned.´
�� Craig Frorest, Op.Cit.,p.183.
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restoration will be cleare, namely through diplomation as stipulated in 

$UWLFOH���81(6&2�&RQYHQWLRQ�������7KLV�FODULW\�FDQ�EH�XVHG�DV�EDVLV�

RI� GLSORPDF\� IRU� ,QGRQHVLD�� 81(6&2�&RQYHQWLRQ� ����� LV� D� VWURQJ�

foundation for States to restore their cultural heritage that have been 

stolen or exported abroad. 

Second, there will be legal certainity for process of cultural heritage 

UHVWRUDWLRQ�WKDW�ZDV�H[SRUWHG�LOOLFLWO\�DIWHU�81(6&2�&RQYHQWLRQ������

prevails in Indonesia. It means that all cultural heritage that are exported 

ZLWK�FHUWL¿FDWH�IURP�0LQLVWU\�RI�(GXFDWLRQ��&XOWXUH��DQG�7RXULVP�VLQFH�

81(6&2�&RQYHQWLRQ������SUHYDLOV�LQ�,QGRQHVLD�ZLOO�EH�FRQVLGHUHG�DV�

illicit or illegal. 

7KLUG�� H[SRUW� FHUWL¿FDWH� XSRQ� FXOWXUDO� KHULWDJH� DV� UHJXODWHG� LQ�

$UWLFOH����SDUDJUDSK�����DQG�H[SRUW�SURKLELWLRQ�XSRQ�FXOWXUDO�KHULWDJHDV�

UHIXODWHG�LQ�$UWLFOH�����RI�/DZ�1R����RI������RQ�&XOWXUDO�+HULWDJHZLOO�

be recognized by other States which are the State parties of UNESCO 

&RQYHQWLRQ�������:LWK�WKLV�UHFRJQLWLRQ��WKH�DEVHQFH�RI�FHUWL¿FDWH�ZKHQ�

cultural heritage imported from other States will also be considered as 

illicit import. Moreover, government from other States can cooperate to 

initiate restoration. 

Fourth, Indonesia can cooperate with other State parties to trace 

stolen and illicitly exportedcultural heritage after Indonesia becomes 

6WDWH�SDUW\�RI�81(6&2�&RQYHQWLRQ�������7KLV�LV�LQ�DFFRUGDQFH�ZLWK�

$UWLFOH� ��� SDUDJUDSK� �D�� LQ� 81(6&2� &RQYHQWLRQ� ������$UWLFOH� ���

demands States parties to oblige their museums to or similar insitutions 

to register all cultural heritage. Such provision is related to Article 13 

SDUDJUDSK��D��DQG��E��81(6&2�&RQYHQWLRQ������ZKHUH�6WDWH�SDUWLHV�

have obligation to prevent ownership shift that can cause cultural 

heritage illicit imports. 

Therefore, Indonesia’s participation in UNESCO Convention 

����� ZLOO� EH� EHQH¿FLDO� IRU� GRFXPHQWDWLRQ� RI� ,QGRQHVLD¶V� FXOWXUDO�

heritage abroad. Besides, Indonesia can also establish bilateral and 

regional cooperation with other State parties.��All of these effort aim to 

�� Options for cooperation in bilateral and regional database included in the 

recommendations for the implementation of the UNESCO Convention. This is to 

achieve transparency in the trade of cultural heritage. Lihat: UNESCO (c), Resolution 

Meeting of State Parties to UNESCO Convention on the Means of Prohibiting and 
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transparent cultural heritage trading among State parties. 

Fifth, Indonesia can cooperate with other State parties to conduct 

training, raise awaress, build capacity in order to face threats of illicit 

cultural heritage import and export which will be assisted by UNESCO. 

In this case, State has to provide fund but the activities will be carried 

RXW�E\�81(6&2�6HFUHWDULDW��,W� LV�DGMXVWHG�LQ�DFFRUGDQFH�WR�$UWLFOH���

paragraph (f) and Article 10 that explains education becomes important 

part to raise awareness about the danger of illicit cultural heritage 

import and export. 

8QIRUWXQDWHO\��81(6&2�&RQYHQWLRQ������LV�QRW�UHWURDFWLYH�VR�WKDW�

all cultural heritage moved abroad before the Conevention cannot be 

restored according to the framework in the Convention. It should be 

HPSKDVL]HG�WKDW�$UWLFOH���SDUDJUDSK��E���LL��VHWV�RXW�WKDW�6WDWHV�QHHG�WR�

submit restoration of cultural heritage request through diplomatic path. 

III. THE RELEVANCE TO SEEK FOR RESTORATION THROUGH 

INTERGOVERNMENTAL COMMITTEE FOR PROMOTING 

THE RETURN OF CULTURAL PROPERTY TO ITS STATES 

OF ORIGIN OR ITS RESTITUTION IN CASE OF ILLICIT AP-

PROPRIATION

The second reason why Indonesia has not fully utilized the right of 

cultural heritage restoration is based on the fact that Indonesia has never 

submitted brief of cultural heritage restoration to Intergovernmental 

Committee for Promoting the Return of Cultural Property to its States 

of Origin or its Restitution in case of Illicit Appropriation(ICPRCP). 

ICPRCP’s duty is to assist member States of UNESCO to deal with 

cultural heritage which are not covered in any International Agreements 

related to Restoration. 

Initially, the objectives of ICPRCP establishment is to address 

cultural heritage problem that were moved based on colonialization 

history, foreign occupation, or illicit appropriation before UNESCO 

&RQYHQWLRQ� ������ DVVVLW� WKH� GHFRORQL]DWLRQ� SURFHVV� E\� UHVWRUDWLRQ�

of cultural heritage for reconstruction of cultural heritage in origin 

Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property, 

&��������063�5(62/87,216��0HL�������S����
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States.��In its development, ICPRCP’s mandate also encompasses 

cultural heritage trading.��

Eligible restoration request is request upon cultural heritage whose 

FKDUDFWHULVWLFV�DUH�PHQWLRQHG� LQ�$UWLFOH���SDUDJUDSJK� ����RI� ,&35&3�

Statute, namely important cultural heritage for a State that were moved 

because of colonialism, foreign occupation, and illicit appropriation.30

Another requirement upon submission to ICPRCP by a State is the 

brief is submitted after unsuccessful bilateral international agreement 

E\�WZR�6WDWHV��UHODWHG�WR�$UWLFOH���RI�81(6&2�&RQYHQWLRQ�WKDW�UHTXLUHV�

claim of Restoration through diplomatic path.31 On this matter, ICPRCP 

can only facilitate, give recommendations, and frame cooperation 

to formation of bilateral international agreement. There is no legal 

force which obliges case submission to ICPRCP�� or upon ICPRCP’s 

recommendationss.33Tendency to do bilateral negotiation comes from 

the perspective that every claim of restoration is unique and can only be 

addressed on the case per case basis.34 Document by ICPRCP is legal 

instrument that gives no normative obligation.��

Furthermore, Indonesia can submit case to ICPRCP (an institution 

�� Alessandro Chechi, Alessandro Chechi, The Settlement of International Cultural 

Heritage Disputes���2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV���������S������
�� Ibid.
30 ³DQ\� FXOWXUDO� SURSHUW\� ZKLFK� KDV� D� IXQGDPHQWDO� VLJQL¿FDQFH� IURP� WKH� SRLQW� RI�

view of the sipiritual values and cultural heritage of the people of a Member State 

or Associate Member of UNESCO and which has been lost as a result of colonial or 

foreign occupation or as a result of illicit appropriation.” UNESCO (d), Statutes of 

the Intergovernmental Committee for Promoting the Return of Cultural Property to 

its States of Origin or its Restitution in case of Illicit Appropriation, ���&�5HVROXWLRQ�

������������1RYHPEHU�������DUW����VHFWLRQ�����
31 Intergovernmental Committee for Promoting the Return of Cultural Property to its 

States of Origin or its Restitution in case of Illicit Appropriation (a), Standard Form 

&RQFHUQLQJ�5HTXHVW�IRU�5HWXUQ�RU�5HVWLWXWLRQ��&&����:6�������$SULO������
���6WDWH�KDV�WR�¿UVW�FRPPXQLFDWH�WKH�DSSOLFDWLRQ�WRZDUGV�Director-General UNESCO 

attached with relevant documents. Director-General would forward the application to 

ICPRCP afterwards. UNESCO(d), Op.Cit., DUW����VHFWLRQ�����
33 Alessandro Chechi, Op.Cit., p.103.
34 Ibid.,
���81(6&2� �H��� ³0HGLDWLRQ� DQG�&RQFLOLDWLRQ�´� KWWS���ZZZ�XQHVFR�RUJ�QHZ�HQ�FXO-

ture/themes/restitution-of-cultural-property/mediation-and-conciliation, accessed on 

���$SULO������
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IRUPHG�RQ�WKH�EDVLV�RI�81(6&2�&RQYHQWLRQ�������DV�ORQJ�DV�,QGRQHVLD�

LV� QRW� WKH� 6WDWH� SDUW\� RI�81(6&2�&RQYHQWLRQ� ����� DQG� DV� ORQJ� DV�

Indonesia’s law does not accommodate restoration of cultural heritage.

Case submission to this institution is also relevant because there 

has not been any clear provision about restoration of cultural heritage 

which were taken in colonial era according to International Agreements, 

LQFOXGLQJ�LQ�81(6&2�&RQYHQWLRQ������RU�'HQ�+DDJ�&RQYHQWLRQ�������

as well as bilateral regulations between Indonesia and the Netherlands. 

Therefore, one of the ways that can be done by government is through 

ICPRCP. The following table shows many problems of cultural heritage 

restoration between Indonesia and the Netherlands. Moreover, it also 

shows the lack of inititiative from Indonesian government:

Table 1.List of Cultural heritage Successfully Restored from the Netherlands36

Year
Institution of 

Involved Party in 
the Netherlands 

Cultural heritage Restoration Explanation

����

National Museum 
of Ethnology, 
Leiden. 
Some 
restorations 
come from 
Rijksmuseum, 
Amsterdam

����/RPERN�WUHDVXUHV�
to Museum Nasional, 
Jakarta. Including 
Negarakertagama 
Book.

It is not solely caused by cultural 
reason by it is gift for Indonesia. 1

The result of diplomacy with Dutch 
JRYHUQPHQW��,W�ZDV�UHVWRUHG�RQ����th 
Musem Nasional’s anniversary.
The result of diplomacy with Dutch 
government.�

����
National Museum 
of Ethnology, 
Leiden.

Prajnaparamita Statue 
to Museum Nasional, 
Jakarta.

It was restored when Queen Juliana 
YLVLWHG�-DNDUWD�LQ�������7KH�UHVXOW�RI�
diplomacy with Dutch government.
Dikembalikan pada saat kunjungan.3

����
Museum 
Bronbeek, 
Arnhem

Horse saddle, spear 
(Kyai Rondhan), and 
Prince Diponegoro’s 
robe to Museum 
Nasional, Jakarta. 

The result of diplomacy with Dutch 
government.4

36�7KH� UHVWRUDWLRQ� IURP������XQWLO������ UHIHUUHG� IURP�� -RV�9DQ�%HXUGHQ��op,cit, p. 

����7KH������UHVWRUDWLRQ�EDVHG�RQ�DQ�LQWHUYLHZ�ZLWK�3HWHU�%�5��&DUH\�RQ���0DUFK�

������ FI��:HUQHU�.UDXV� DQG�3HWHU�%�5��&DUH\�� ³$�/RVW�3XVDND�5HWXUQHG��.DQMHQJ�

Kyai Cakra,” (publication booklet from Aku Diponegoro: Sang Pangeran dalam In-

gatan Bangsa, dari Raden Saleh Hingga Kini Exhibition, Jakarta, 6 February-8 March 

������
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����
Dutch Royal 
Family 

3DLQWLQJ�³7KH�$UUHVW�
RI�3ULQFH�'LSRQHJRUR´�
by Raden Saleh to 
Musem Nasional, 
Jakarta. 

Present from Dutch Royal Family to 
Indonesia.�

����
Dutch 
Government 
Institution

Two Hindu Statues to 
Indonesia. 

Restoration from Dutch government, 
based on illicit import.6

����
Wereldmuseum, 
Rotterdam

����SXSSHWV�WR�
Indonesia.

Initiative from Wereldmuseum and 
Rotterdam government as present for 
Indonesia. The political reason is to 
strengthen sister city relations with 
Jakarta.�

����
Order of Friar 
Minor Capuchin

Eighteen ethnographic 
objects to Museum in 
Sintang. 

Order of Friar Minor 
Capuchincooperate with 
Tropenmuseum to restore them to 
Kalimantan Barat because of practical 
UHDVRQ��GLI¿FXOW\�WR�NHHS�WKHP�8

����
Order of Friar 
Minor Capuchin

Thirty three 
ethnographic objects 
to Museum Pusaka, 
Nias. 

Voluntary restoration from Order of 
Friar Minor Capuchin.9

���� Baud Family

Odyssey cane of 
Prince Diponegoro 
(Kanjeng Kyai Cakra), 
to Museum Nasional, 
Jakarta. 

Voluntary restoration from Baud 
Family. The reason was because 
it is irrelevant for Baud Famiy to 
keep it and it coincided with Prince 
Diponegoro’s award exhibition. 

The Netherlands is a State with the most frequent contact with 

Indonesia since colonial era so that there are many transfers or export 

on historial objects and cultural objects from Indonesia. As the result, 

restoration of cultural heritage from the Netherlands is one of the most 

prominent problems. 

Case submission to ICPRCP does not require Indonesia to be State 

SDUW\�RI�81(6&2�&RQYHQWLRQ������VR�ORQJ�DV�,QGRQHVLD�LV�0HPEHU�

State of UNESCO. The settlement also aims to restore cultural heritage 

ZKLFK�ZDV� WDNHQ� LQ� FRORQLDO� HUD��ZKHUH�81(6&2�&RQYHQWLRQ� �����

does not have any provision about it. Submission through ICPRCP 

can only be done by State according to Article 3 Rules of Procedure 

,&35&3��,W�¿WV�ZLWK�VLWXDWLRQ�DQG�SURYLVLRQV�LQ�,QGRQHVLD��WKHUH�LV�QHHG�

to restore cultural heritage which was taken in colonial era as well as 
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Law No. 11 of on Cultural Heritagewhich regulates that only State can 

submit restoration. Therefore, Indonesia is supposed to utilize ICPRCP 

to restore its cultural heritage.

Nevertheless, restoration of cultural heritage between Indonesia and 

the Netherlands has never been settled through ICPRCP whereas the most 

prominent problem between Indonesia and the Netherlands lies upon 

historial and cultural objects taken in colonial era; it is proven by seeing 

successful restoration including Prajnaparamita Statue, horse saddle, 

cane, and odyssey cane of Prince Diponegoro taken in colonial era. 

Therefore, Indonesia is still able to restore its cultural heritage 

DOWKRXJK� ,QGRQHVLD� LV� QRW� 6WDWH� SDUW\� RI�81(6&2�&RQYHQWLRQ� �����

and although there is a vacuum of legal regulation upon restoration 

RI� FXOWXUDO� KHULWDJH� LQ� /DZ� 1R�� ��� RI� ����� RQ� &XOWXUDO� +HULWDJH��

The settlement through ICPRCP should be considered by Indonesia. 

However, Indonesia should also prioritize its membership in UNESCO 

&RQYHQWLRQ� ����� LQ� RUGHU� WR� DFKLHYH� PRUH� FRPSUHKHQVLYH� OHJDO�

protection to address illicit import and export of cultural heritage.

One of restorations that have been successfully facilitated by 

,&35&3�LV� UHVWRUDWLRQ�RI�%R÷D]N|\�6SKLQ[IURP�*HUPDQ\� WR�7XUNH\��

,QLWLDOO\�� 7XUNH\� VXEPLW� DVVLVWDQFH� DSSOLFDWLRQ� WR� ,&35&3� LQ� ������ 

DQG�LW�ZDV�LQFOXGHG�LQ�5HFRPPHQGDWLRQ�1R����LQ�UHVXOW�RI���th Session 

General Conference which invite Germany and Turkey to do mutually 

EHQH¿FLDO�ELODWHUDO�QHJRWLDWLRQ�LQ�RUGHU�WR�VHWWOH�WKH�FDVH�38

$� PRPHQW� DIWHU� WKH� UHFRPPHQGDWLRQ�� LQ� 0D\� ����� *HUPDQ\�

and Turkey reached an agreement by concluding memorandum of 

understanding to do restoration. This case highlights the important role 

of ICPRCP and shows that origin State has right to bring restoration 

claim to international forum to get support and public attention where 

ICPRCPC bridges that objective.

���81(6&2��I���*HQHUDO�&RQIHUHQFH�7ZHQW\�)LIWK�6HVVLRQ�����F��������-XQH�������S��

3.
38� ³Expresses its sincere hope that the pending Turkish request with regard to the 

sphinx will be solved amicably and notes with satisfaction the willingness of both par-

WLHV�WR�¿QG�D�PXWXDOO\�DFFHSWDEOH�VROXWLRQ�´�Ibid., p.1.
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IV. LAW NO. 11 OF 2010 ON CULTURAL HERITAGE 

7KH�WKLUG�UHDVRQ�LV�/DZ�1R�����RI������RQ�&XOWXUDO�+HULWDJH�KDV�

not clearly regulated about restoration of cultural heritage. Law No. 11 

RI������RQ�&XOWXUDO�+HULWDJH�RQO\�KDV�RQH�DUWLFOH�UHODWHG�WR�UHVWRUDWLRQ��

QDPHO\�$UWLFOH������

Restoration of Indonesian cultural heritage that is outside territory 

of Unitary State of the Republic of Indonesia conducted by overnment 

DFFRUGLQJ� WR� UDWL¿HG� LQWHUQDWLRQDO� DJUHHPHQW�� ELODWHUDO� DJUHHPHQW�� RU�

transferred directly by the owner, except otherwise contracted consistent 

with applicable law.

Based on that regulation, it can be understood that government has 

right to submit restoration claim. Nonetheless, this provision lacks 

of clarity about the mechanism and to whom the restoration shall 

EH� VXEPLWWHG� E\� 2ULJLQ� 6WDWH�� 81(6&2� &RQYHQWLRQ� ����� $UWLFOH�

�� SDUDJUDSK� �E�� VWLSXODWHV� WKDW� WKH� SRVVLEOH�PHDVXUH� IRU�2ULJLQ�6WDWH�

to submit restoration request is through diplomatic path. The same 

article also mentions that Origin State has to prepare strong evidence 

for restoration claim, incidental payment, and compensation fee upon 

restoration. Clear provisions about restoration included in UNESCO 

&RQYHQWLRQ������KDYH�QRW�H[LVWHG�LQ�/DZ�1R�����RI������RQ�&XOWXUDO�

Heritage. 

)XUWKHUPRUH�� /DZ� 1R�� ��� RI� ����� RQ� &XOWXUDO� +HULWDJH� LV� QRW�

YHU\�FOHDU�LQ�SKUDVH�³DFFRUGLQJ�WR�UDWL¿HG�LQWHUQDWLRQDO�DJUHHPHQW´��,W�

is related to the fact that Indonesia has not participated in UNESCO 

&RQYHQWLRQ� ����� ZKLFK� LV� WKH� SULPDU\� ,QWHUQDWLRQDO� $JUHHPHQW�

regulating restoration of cultural heritage. Thus, that particular provision 

can be seen as futile.

$UWLFOH����/DZ�1R�����RI������RQ�&XOWXUDO�+HULWDJH�PHQWLRQV�WKDW�

restoration can be done through direct transfer from the owner abroad. 

This article acts as Indonesian government’s basis to rely on voluntary 

restoration from the owner abroad rather than do active effort to submit 

restoration claim. This condition is shown by restoration of Prince 

Diponegoro’s cane. In that case, government did have the initiative 

�� Indonesia, Cultural Heritage Law�/DZ�1R�����RI�����, Lembar Negara No. 130, 

7DPEDKDQ�/HPEDU�1HJDUD�1R������., DUW������
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to encourage restoration but rather government relies on symphaty 

from foreign entity that wanted to restore Prince Diponegoro’s cane to 

Indonesia. 

7KH� FRQVHTXHQFH� RI� XQFOHDU�$UWLFOH� ��� /DZ� 1R�� ��� RI� ����� RQ�

Cultural Heritage is Ministry of Education, Culture, and Tourism, 

0LQLVW\�RI�)RUHLJQ�$IIDLUV��DQG�0LQLVWU\�RI�)LQDQFH�ÀLQJV�UHVSRQVLELOLW\�

of restoration to each other.40 This also proves that restoration of cultural 

heritage has not been the priority of Indonesian government.41

0RUHRYHU�� /DZ� 1R�� ��� RI� ����� RQ� &XOWXUDO� +HULWDJH� UHJXODWHV�

that stipulation is done through registration one by one. Stipulation 

DFFRUGLQJ�WR�$UWLFOH���QXPEHU����LV�VWDWXV�JUDQWLQJ�FXOWXUDO�KHULWDJH�RQ�

objects, building, structure, location, or geographical space by regency/

city government based on Cultural Heritage Expert Team.��There are 

four setps within the stipulation process. The system that is used is 

by registering historial and cultural objects one by one to get status of 

cultural heritage.

7KH� ¿UVW� VWHS� LV� E\� PHDQV� RI� DSSOLFDWLRQ�� ,W� LV� DSSOLHG� WR�� ����

GLVFRYHULHV������VHDUFK�UHVXOWV��DQG�����LWHPV�ZKLFK�KDV�EHHQ�RZQHG�RU�

controlled by an individual or government. According to Law No.11 

RI������RQ�&XOWXUDO�+HULWDJHRQ�&XOWXUDO�+HULWDJH�UHJXODWHV�WKDW�HYHU\�

individual who discover an item that is presumed to be a cultural heritage 

must report it to the authority or police department within the period of 

30 days upon the discovery.43 The second step is registration. According 

WR�$UWFOH����DQG�$UWLFOH�����UHJLVWUDWLRQ�LV�DQ�REOLJDWLRQ�RI�WKH�RZQHU�44 

Registration can be done by: (1) every individual over the item in their 

SRVVHVVLRQ�WR�WKH�GLVWULFW�FLW\�JRYHUQPHQW������GLVWULFW�FLW\�JRYHUQPHQW�

over item that is controlled by the State, and (3) representative(s) of the 

Republic of Indonesia that is situated abroad over item that is located 

outside of Indonesian territory. 

The third step is assessment conducted by Cultural Heritage Expert 

Team to verify the properness of an item to be labelled as cultural 

40�%DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�-XQXV�6DWULR�$WPRGMR�RQ���-XQH�������
41 Ibid.
�� Indonesia.Op.Cit.,DUW����VHFWLRQ����
43 Ibid.,DUW�����VHFWLRQ�����
44 Ibid.,�DUW�������
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heritage according to Artcle 31.�� The fourth step is according to the 

recommendation from the Cultural Heritage Expert Team, within the 

period of 30 days the district/city government will issue the status of 

cultural heritage according to Artcle 33 paragraph (1). 46 Afterwards, 

the prohibition to move or export out of Indonesian territory will only 

be applied to items which have been issued a status of cultural heritage. 

This prohibition is regulated with the minimum criminal sanction of 6 

months of imprisonment and the maximum of 10 years of imprisonment, 

DQG�RU�WKH�PD[LPXP�¿QH�RI�5S���������������DFFRUGLQJ�WR�$UWFOH�������

This strict regulation on the issuance of cultural heritage status is 

not followed by an equally strict means of enforcement. It is evident 

from the high number of potential items of cultural heritage which are 

left abandoned after their discovery. For instance, in the District of 

Magelang and Temanggung in Central Java, where there are dozens of 

cultural heritage which are left unattended and stranded by the street.48 

The discoveries are made unintentionally when locals are excavating 

land; discoveries such as ancient golden statues, bronze statues and the 

likes which are found in Dusun Gandulan.

2Q�WKH�RWKHU�KDQG��WKH�FXOWXUDO�KHULWDJH�3UHVHUYDWLRQ�2I¿FH�� argues 

that saving those items are not always a part of their responsibility, 

yet there needs to be a sense of awareness from the local citizens and 

the district/city government. �� Meanwhile, the local government and 

local people are not aware of how to maintain and report those items.�� 

Therefore, the locals who made a discovery sold it to a third party for 

WKHLU�SHUVRQDO�JDLQV��&RQVLGHULQJ�WKDW�� LW� LV�QRW�VXUSULVLQJ� WR�¿QG�WKDW�

the movement and export of historical and cultural items or cultural 

heritage of Indonesia often takes place in this state.

7KH�¿UVW�DGYDQWDJH�LV�WKDW�WKLV�V\VWHP�DOORZV�WKH�PHDQV�RI�SUHVHUYDWLRQ�

WKDW�LV�UHIHUUHG�LQ�/DZ�QR�����RI�����UHJXODWHV�WKDW�WR�EH�PRUH�IRFXVHG�

on items that are worthy to be preserved; which is already lawfully 

�� Ibid., art.31.
46 Ibid., art.33 section (1).
�� Ibid.,DUW�����
48 ³%HQGD�%HUVHMDUDK�'LELDUNDQ�7DN�7HUXUXV�´Kompas ����0DUFK��������S����
�� Balai Pelestarian benda cagar budaya
�� Ibid. 
�� Ibid.
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acknowledged to be cultural heritage. The second advantage is that the 

WDUJHW�RI�SUHVHUYDWLRQ�EHFRPHV�PRUH�VSHFL¿F�KHQFH�WKH�DOORFDWHG�IXQG�

for preservation can be used in a more correct manner. Considering 

the limited fund that the government has in terms of cultural heritage 

preservation, this mechanism is suitable with the current circumstance.��

7KH� IUDLOW\� RI� WKH� V\VWHP� OLHV� ZLWKLQ� LWV� VLQJOH� ¿OH� UHJLVWUDWLRQ�

system which renders legal protection unavailable for some items with 

historical or cultural value. This condition leaves makes preservation or 

OHJDO�SURWHFWLRQ�XQFHUWDLQ�IRU�WKH�IROORZLQJ�LWHPV������¿QGLQJV�ZKLFK�DUH�

\HW�WR�EH�UHJLVWHUHG������LWHPV�ZKLFK�DUH�LQ�WKH�UHJLVWUDWLRQ�SURFHVV�EXW�

is yet to be issued a status of cultural heritage, and the most vulnerable 

(3) historical or cultural items which are yet to be found or excavated.

7KH�SUHYLRXV� HODERUDWLRQ� LQGLFDWHV� WKDW� WKH� VLQJOH�¿OH� UHJLVWUDWLRQ�

system results into an absence of restoration practices in Indonesia 

WKDW�LV�FRQGXFWHG�DFFRUGLQJ�WR�WKH�PHFKDQLVP�WKDW�LV�UHJXODWHG�LQ������

UNESCO Convention; it states the prohibition of items which are 

already issued a status as cultural heritage to be exported from Indonesia. 

7KLV� LQGLFDWHV� WKH� IUDLOW\� RI� WKH� VLQJOH�¿OH� UHJLVWUDWLRQ� V\VHP�� LI� WKH�

government leaves their guards down and the relevant item remains left 

without a status of cultural heritage and is moved out of Indonesia, then 

the government will not be able to be protected by the law if they are 

putting forth restoration claims.

Cultural heritage in Indonesia adopts the deposit system over the 

the cultural heritage retention.��This refers to every item, be it those 

originating from Indonesia and other states, if it already gains the status 

of cultural heritage, then it is basically banned from being exported to 

states outside of Indonesian territory.�� Therefore, even for every cul-

tural heritage originated from outside of the State, they will be detained 

and banned from being moved outside of Indonesian territory once it is 

already inside.

This deposit system is applied as means to prevent any movement or 

export of cultural heritage outside of Indonesian territory. Although it is 

���%DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�0��0LWX�3ULH�DQG�-XQXV�6DWULR�$WPRGMR�RQ���0D\�������

that the conservation budget is limited.
���%DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�-XQXV�6DWULR�$WPRGMR�RQ���-XQH������
�� Ibid.
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implied that Indonesia adopts cultural internationalism by attempting to 

detain as much cultural heritage within its borders, it is not necessarily 

true. This system is put in place as preventive means to protect cultural 

heritage which originates from Indonesia.

$UWLFOH����SDUDJUDSK�����UHJXODWHV�WKDW�FXOWXUDO�KHULWDJH��EH�LW�SDUWLDOO\�

or wholly, is prohibited from being moved outside of Indonesian territo-

ry, except with authorization of the Minister of Education, Culture, and 

Tourism.�� In terms of authorization, the purpose of export can only be 

conducted with the underlying purpose of research, cultural promotion, 

and/or exhibition. ��This regulation is also followed by a strict criminal 

VDQFWLRQ� DFFRUGLQJ� WR�$UWFOH� �����minimum sanction of 6 months of 

imprisonment and the maximum of 10 years of imprisonment, and/or 

WKH�PD[LPXP�¿QH�RI�5S���������������DFFRUGLQJ�WR�$UWFOH�������

The duty of providing the authorization is in line with the regulation 

ZULWWHQ�LQ�$UWFOH���RI�WKH������81(6&2�&RQYHQWLRQ��$OWKRXJK�,QGRQHVLD�

LV� \HW� WR� EH� D� SDUWLFLSDWRU\�6WDWH��7KH�$UWFOH� LQ� VSHFL¿F� GLFWDWHV� WKDW�

H[SRUWLQJ�6WDWHV�PXVW�LQWURGXFH�D�FHUWL¿FDWH�ZKLFK�FRQWDLQV�WKH�FODLP�

that the exporting of a certain cultural heritage has been authorized, and 

only such export is deemed legitimate.�� Furthermore, State must forbid 

any means of export of cultural heritage which is not accompanied by 

VXFK�FHUWL¿FDWH�

$V�D�FRQVHTXHQFH��VXFK�FHUWL¿FDWLRQ�LV�JUDQWHG�ZLWK�WKH�DXWKRUL]DWLRQ�

from the Minister of Education, Culture, and Tourism. But in reality, 

such means has not yet been executed.��Not to mention that the regula-

WLRQ�UHJDUGLQJ�DXWKRUL]DWLRQ�RU�FHUWL¿FDWLRQ�LV�VWLOO�REVFXUH�EHFDXVH�WKH�

mandate from Article 68 of /DZ�1R����RI������RQ�&XOWXUDO�+HULWDJH�WR�

establish a Government Regulation in regards to such authorization is 

yet to be manifested.

7KH�H[LVWHQFH�RI�H[SRUW�FHUWL¿FDWH�RU�VXFK�DXWKRUL]DWLRQ�LV�LPSRUWDQW��

especially when it is breached it can become the basis for the State to 

justify the Cultural Heritage Restoration; that the relevant item has been 

�� Indonesia, Op.Cit.,DUW�����VHFWLRQ������ � � � �
�� Ibid.,art.68 section (1).
�� Ibid.,DUW�����
�� Ibid.,art.6 (a).
�� %DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�-XQXV�6DWULR�$WPRGMR�RQ���-XQH������
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taken outside of Indonesian territory and is against the existing law. It 

is also unfortunate that Indonesia is yet to become a participatory State 

RI�WKH������81(6&2�&RQYHQWLRQ��+HQFH��WKH�H[SRUW�DXWKRUL]DWLRQ�RI�

cultural heritage in any means will not be acknolwedged by other States 

DV�ZKDW�LV�DFFRPRGDWHG�LQ�WKH������81(6&2�&RQYHQWLRQ�

,Q�/DZ�1R����RI������� ,QGRQHVLD�DGRSWV� WKH�GHSRVLW� V\VWHP�RYHU�

the the cultural heritage retention.60This refers to every item, be it those 

originating from Indonesia and other states, if it already gains the status 

of cultural heritage, then it is basically banned from being exported 

to countries outside of Indonesian territory.61Therefore, even for every 

cultural heritage originated from outside of the State, they will be 

detained and banned from being moved outside of Indonesian territory 

once it is already inside.

This deposit system is applied as means to prevent any movement or 

export of cultural heritage outside of Indonesian territory. Although it is 

implied that Indonesia adopts cultural internationalism��by attempting 

to detain as much cultural heritage within its borders, it is not necessarily 

true. This system is put in place as preventive means to protect cultural 

heritage which originates from Indonesia.

$UWLFOH����SDUDJUDSK�����UHJXODWHV�WKDW�FXOWXUDO�KHULWDJH��EH�LW�SDUWLDOO\�

or wholly, is prohibited from being moved outside of Indonesian territory, 

except with authorization of the Minister of Education, Culture, and 

Tourism.63 In terms of authorization, the purpose of export can only be 

conducted with the underlying purpose of research, cultural promotion, 

and/or exhibition. 64 This regulation is also followed by a strict criminal 

VDQFWLRQ� DFFRUGLQJ� WR�$UWFOH� �����PLQLPXP�VDQFWLRQ�RI� ��PRQWKV�RI�

60 Ibid.
61 Ibid.
�� Cultural internationalism means that everyone has a vested interest in the 

preservation and enjoyment of heritage objects, wherever located, of any geographic 

or cultural source. Based on this view, cultural heritage does not have a special link 

with a particular country or region, These type of objects form the world heritage and 

EHORQJ�WR�PDQNLQG��-RKQ�+HQU\�0HUU\PDQ��³7ZR�:D\V�RI�7KLQNLQJ�DERXW�&XOWXUDO�

3URSHUW\´�American Journal of International Law 80 ��������S�������FI��&UDLJ�)RUUHVW��

Op.Cit.,p. 408. Cf. Irini A. Stamatoudi,Op.Cit.,S�������
63 Indonesia, Op.Cit.,DUW�����VHFWLRQ�����
64 Ibid.,art.68 section (1).
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imprisonment and the maximum of 10 years of imprisonment, and/or 

WKH�PD[LPXP�¿QH�RI�5S���������������DFFRUGLQJ�WR�$UWFOH�������

The duty of providing the authorization is in line with the regulation 

ZULWWHQ�LQ�$UWFOH���RI�WKH������81(6&2�&RQYHQWLRQ��$OWKRXJK�,QGRQHVLD�

LV� \HW� WR� EH� D� SDUWLFLSDWRU\�6WDWH��7KH�$UWFOH� LQ� VSHFL¿F� GLFWDWHV� WKDW�

H[SRUWLQJ�6WDWHV�PXVW�LQWURGXFH�D�FHUWL¿FDWH�ZKLFK�FRQWDLQV�WKH�FODLP�

that the exporting of a certain cultural heritage has been authorized, and 

only such export is deemed legitimate. 66Furthermore, State must forbid 

any means of export of cultural heritage which is not accompanied by 

VXFK�FHUWL¿FDWH�

$V�D�FRQVHTXHQFH��VXFK�FHUWL¿FDWLRQ�LV�JUDQWHG�ZLWK�WKH�DXWKRUL]DWLRQ�

from the Minister of Education, Culture, and Tourism. But in reality, such 

means has not yet been executed.�� Not to mention that the regulation 

UHJDUGLQJ� DXWKRUL]DWLRQ� RU� FHUWL¿FDWLRQ� LV� VWLOO� REVFXUH� EHFDXVH� WKH�

PDQGDWH�IURP�$UWLFOH����RI�/DZ�1R�����RI������RQ�&XOWXUDO�+HULWDJH�WR�

establish a Government Regulation in regards to such authorization is 

yet to be manifested.

7KH�H[LVWHQFH�RI�H[SRUW�FHUWL¿FDWH�RU�VXFK�DXWKRUL]DWLRQ�LV�LPSRUWDQW��

especially when it is breached it can become the basis for the State to 

justify the Cultural Heritage Restoration; that the relevant item has been 

taken outside of Indonesian territory and is against the existing law. It 

is also unfortunate that Indonesia is yet to become a participatory State 

RI�WKH������81(6&2�&RQYHQWLRQ��+HQFH��WKH�H[SRUW�DXWKRUL]DWLRQ�RI�

cultural heritage in any means will not be acknolwedged by other States 

DV�ZKDW�LV�DFFRPRGDWHG�LQ�WKH������81(6&2�&RQYHQWLRQ�

$FFRUGLQJ�WR�WKH������81(6&2�&RQYHQWLRQ�LQ�UHJDUGV�WR�UHTXHVW�

of Restoration, there is a State Obligation to prove the provenance of 

the cultural heritage, as well as the Obligation to provide payment of 

FRPSHQVDWLRQ�WR�WKH�RZQHU�RI�FXOWXUDO�KHULWDJH��,Q�WKH������81(6&2�

Convention, the State Obligation to provide payment of compensation 

over the Restoration done by buyers of good faith or entities who have 

a legal basis over the the relevant item. In the same Artcle there is also 

a regulation concerning State Obligation to prepare documentation or 

�� Ibid.,DUW�����
66 Ibid.,art.6 huruf (a).
�� %DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�-XQXV�6DWULR�$WPRGMR�RQ���-XQH������
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YHUL¿FDWLRQ�IRU�WKH�VDNH�RI�WKH�5HVWRUDWLRQ�

,Q�/DZ�1R�����RI������RQ�&XOWXUDO�+HULWDJH��WKHUH�KDV�QRW�EHHQ�DQ\�

UHJXODWLRQ�FRQFHUQLQJ� WKH� IXQGLQJ� WKDW�QHHGV� WR�EH�SUHSDUHG� WR� IXO¿OO�

the demands of compensation over Restoration. Meanwhile in reality, 

even if Restoration is conudcted under the initiative of foreign citizens, 

sometimes they imply a demand for compensation. The Minto Stone 

could serve as an appropriate study case for this. The Minto Stone origi-

nated from Indonesia, yet it has been stored by the descendants of Lord 

Minto in Scotland. In that particular case, the family implies the need 

for payment of compensation for the Restoration to take place.

In regards to compensation, it is important to highlight the impor-

tance of the fund for Restoration, and which entity needs to prepare the 

fund. Mainly, government must focus on cultural heritage which be-

longs to the State because it is a part of State property hence its Restora-

tion also needs to involve the Minister of Finance. Up until this point, 

WKH�0LQLVWHU�RI�)LQDQFH�VWLOO�FRQVLGHU�WKH�5HVWRUDWLRQ�DV�D�¿QDQFLDO�LV-

sue. Oftentimes, Restoration is not conducted due to the limited funding 

which is needed in the process.68

In regards to the obligation to prove the provenance and documena-

WLRQ�E\�WKH�6WDWH��/DZ�1R�����RI������RQ�&XOWXUDO�+HULWDJHLV�DOVR�\HW�

to regulate that. Ideally, government must always be ready with any 

forms of data regarding cultural heritage or at least items with histori-

cal and cultural value which is located outside of Indonesia. This prac-

WLFH�ZDV�RQFH�FDUULHG�RXW�LQ�WKH�����V�DV�SUHYLRXVO\�HODERUDWHG��'XU-

ing that time, Indonesia possesses a list of items which are included in 

the Restoration efforts; resulting into the Restoration of Prajnaparamita 

Statue, horse saddle and spear which belonged to Prince Diponegoro 

from Netherlands.

As of today, Indonesia has yet to conduct any study with the pur-

pose of collecting data regarding historical or cultural items and/or any 

cultural heritage which is located outside of Indonesia and is worth an 

effort of Restoration. Such study is absent from the Ministry of Educa-

tion, Culture, and Tourism, and even the Ministry of Foreign Affairs. It 

68 Ibid��7KLV�ZDV�DOVR�FRQ¿UPHG�WKURXJK�LQWHUYLHZV�ZLWK�0��0LWX�3ULH�ZKR�PHQWLRQV�

that the Indonesian government as not having "ammunition" to ask restoration of cul-

tural heritage.
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will be better if the government prepares to study and collect data re-

garding items located outside of the state, which as a consequence will 

proactively strive for their Restoration.

Another thing that needs to be criticized and regulated better in Law 

1R�����RI������RQ�&XOWXUDO�+HULWDJHLV� UHODWHG� WR� WKH�GHSRVLW� V\VWHP��

Ideally, the export prohibition of cultural heritage also regards its prov-

enance. The requirement for export written in Artcle 68 paragraph (1) 

only covers the purpose of research, cultural promotion, and/or exhibi-

tion. It is yet to regulate export under the basis of Restoration to other 

States. Supposedly, if the relevant item is originated from another State, 

an exemption of export needs to authorized due to the bilateral agree-

ment with that State.

Therefore, it will not close the opportunity for Indonesia to conduct 

Restoration of cultural heritage to its origin State. It is true that Indo-

nesia aims to adopt this system to ensure the security of its cultural 

heritage, but if it is implemented in too extreme a manner, it will not 

distinguish Indonesia from what is referred to as developed importing 

State which adopts cultural internationalism. 

%DVHG�RQ�WKH�HODERUDWLRQ��LW�LV�VXJJHVWHG�WKDW�/DZ�1R�����RI������RQ�

Cultural Heritageprovides detail regarding the Restoration of Cultural 

+HULWDJH�ZLWK�WKH�EDVLV�RI�$UWFOH�����(VSHFLDOO\�UHJXODWLRQV�UHJDUGLQJ�

(1) distribution of responsibility between the Ministry of Education, 

Culture, and Tourism, Ministry of Foreign Affairs, and/or Ministry of 

)LQDQFLDO�$IIDLUV������IXQGLQJ������VWXGLHV�DQG�GRFXPHQWDWLRQ�RI�&XOWXUDO�

Heritage located outside of Indonesian borders, and (4) export exemp-

tion with the purpose of Restoration to Other states. These issues can be 

regulated in a separate Artcle within the Undang-Undang or to be put 

into detail in a Government Regulation which is yet to be established.

V. INDONESIAN GOVERNMENT LACKS INITIATIVES IN RE-

GARDS TO CULTURAL HERITAGE

The fourth reason is the lack of initiatives from the government to 

conduct Restoration of cultural heritage from territories outside of In-

donesia. There are several examples of Cultural Heritage �� which is yet 

�� The term cultural heritage in the sub-chapter is consistent with the terminology used 

IURP�WKH�EHJLQQLQJ�RI�WKH�ZULWLQJ��QRW�WKH�FXOWXUDO�KHULWDJH�DV�VSHFL¿FDOO\�VWLSXODWHG�E\�
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to be returned by Netherlands to Indonesia; despite several existing dis-

course of Restoration. The following is a list of the relevant items which 

were taken during the era of colonialization and is still in the possession 

of the Netherlands. There has not been any claims of Restoration over 

these items which is initiated by the government of Indonesia. ��

7DEOH����&XOWXUDO�+HULWDJH�:KLFK�,V�<HW�7R�%H�5HWXUQHG�%\�1HWKHUODQGV���

Related institutions in Netherlands Cultural Heritage

Rijksmuseum, Amsterdam The painting of Mohammad Toha.

Tropenmuseum, Amsterdam
Eight statues of Borobudur Temple’s 
Buddha heads.

Rijksmuseum, Amsterdam
One statue of Borobudur Temple’s Budda 
head.

National Museum of Ethnology, 
Leiden

Two statues of Borobudur Temple’s Budda 
head.

Location unknown
Three ceremonial knife owned by Prince 
Diponegoro

Firstly, there has been discourse revolving around the Restoration of 

WKH�SDLQWLQJ�RI�0RKDPPDG�7RKD�LQ��������� Yet, the Rijksmuseum has 

not found the painting’s original location in Indonesia that is authentic 

and can be deemed as its provenance. As a consequence, the Restora-

tion process is yet to take place.

Secondly, in regards to the eight statues of Borobudur Temple’s 

Buddha heads which is located in Troppenmuseum.These statues hold 

DQ�LPSRUWDQW�PHDQLQJ�IRU�,QGRQHVLD�EHFDXVH��RULJLQDWLQJ�LQ�WKH��WK�FHQ-

turey, they are a part of the Borobudur Temple which is the largest Bud-

dhist temple in Indonesia. ���LQ�������WKH�'LUHFWRU�RI�7URSSHQPXVHXP�

claimed that the acquisition of those statues is not to be equated with 

illicit trading as what is rumored. Hence, he deems that there is no room 

WR�GLVFXVV�WKH�5HVWRUDWLRQ�RI�WKRVH�VWDWXHV��,Q�������WKH�VWDQFH�RI�7URS-

WKH�&XOWXUDO�+HULWDJH�ODZ�RI������
�� Jos Van Beurden, Op,Cit, S�����
�� Ibid., p. 66.
�� Ibid.,�S������
�� Ibid.,�S�����
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penmuseum remains the same.��

Thirdly, in regards to the two statues of Borobudur Temple’s Bud-

dha heads which is located in the National Museum of Ethnology. The 

problem lies on the fact that there has not been any claims by Indonesia 

for their restoration. If such claim is put forth, according to Engelsman 

as the Director of the National Museum of Ethnology, it will be dealt 

with in a serious manner.��

Fourthly, regarding one statue of Borobudur Temple’s Buddha head 

which is located in Rijksmuseum. Taco Dibbets, its Director, creates 

D�VWDWHPHQW�LQ������VD\LQJ�WKDW�LI�,QGRQHVLD�ZLVKHV�IRU�5HVWRUDWLRQ��D�

SUHFLVH� ORFDWLRQ� RI� RULJLQ� LQ� ,QGRQHVLD� QHHGV� WR� EH� LGHQWL¿HG���In his 

perspective, issue of Restoration must not be dealt with by generaliza-

tion, but with case per case investigation. In addition, the Rijksmuseum 

implies that Indonesia must provide a reason for each cultural heritage 

as to why their Restoration is needed.

Fifth is concerning Prince Diponegoro’s ceremonial knives. These 

knives hold an important meaning because they are the heritage of an in-

ÀXHQWLDO�SHUVRQ�LQ�WKH�-DYD�:DU��,Q�WKH�FXOWXUH�RI�-DYD��FHUHPRQLDO�NQLIH�

is an object with magical power to protect, heal, and vengeance.��The 

main reason which becomes a hindrance for the Restoration is the un-

determined location of those knives in Netherlands. Nevertheless, there 

are presumptions that they are located at Bronbeek in Arnhem; yet it is 

QRW�FRQ¿UPHG�EHFDXVH�WKH\�DUH�VXVSHFWHG�WR�EH�PRYHG�IRU�D�QXPEHU�RI�

times. ��

Hence, according to the facts, the need for Indonesia to conduct 

studies regarding the cultural heritage for the purpose of Restoration 

DQG�LGHQWL¿FDWLRQ�RI�LWV�ORFDWLRQ�LQ�1HWKHUODQGV�EHFRPHV�PRUH�XUJHQW��

Furthermore, Indonesian government also needs to have initiatives to 

¿OH�FODLPV�IRU�5HVWRUDWLRQ�

As a comparison, one of the study case of Cultural Heritage which 

�� Ibid.,�S�����
�� Ibid.
�� Ibid.
�� Ibid.,�S�����
�� bid., p. 61 .
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is yet to be restored is the Minto Stone which is located in England. �� 

The aforementioned cultural heritage holds an important meaning be-

cause they are an inscription originating from the Majapahit Kingdom, 

\HW�ZDV�WDNHQ�DZD\�E\�6WDPIRUG�5DIÀHV�WR�VHUYH�DV�D�JLIW�WR�/RUG�0LQWR�

which at that time, was in Java. After being taken to Scotland, that in-

scription was believed to continuously bring peril and resulted into the 

death of Lord Minto. Afterwards, it remain stored on the grounds of the 

Minto family’s house and is passed on for generations.

In the control and possesion of the Minto family, the inscription is 

believed to continuously bring disasters to them; there has been dis-

course of Restoration to the government of Indonesia. Therefore, it is 

evident that it was the Minto family who initiated the Restoration. The 

SDUW\�ZKLFK�ZDV�LQYROYHG�LQ�WKH�DWWHPSWV�RI�5HVWRUDWLRQ�LQ������ZDV�WKH�

General Director of History and Ancient Times and the negotiation was 

held with the family through the Cultural Attache in England. The re-

quirements of Restoration at that time was payment of compensation80 

for the Minto family and the requirement for Indonesian government is 

to keep the Restoration process a secret to ensure its success. The main 

reason is to minimize the number of parties involved and the interest of 

other parties.   

Unfortunately, the information was leaked in Indonesia along with 

publication in mass media that reached the Minto family and British 

government. Eventually, the Minto family lost trust to the Indonesian 

government and Indonesia lost its chance at the Restoration of the Min-

to Stone. On the other hand, the British government has established 

the stone as a part of their national cultural heritage; its Restoration to 

Indonesia becomes less guaranteed. Indonesian Government, through 

its embassy in London, eventually refuses to provide payment of com-

pensation and the Restoration effort was discontinued.81

Oftentimes, the settlement of cases concerning Cultural Heritage is 

FRQGXFWHG�E\�VHOOLQJ�WKHP�WR�JDLQ�¿QDQFLDO�EHQH¿WV���� The Ministry of 

�� %DVHG�RQ�DQ�LQWHUYLHZ�ZLWK�-XQXV�6DWULR�$WPRGMR�RQ���-XQH������
80�%DVHG�RQ�HOHFWURQLF�PDLO�IURP�3HWHU�&DUH\�ZLWK�WKH�DXWKRU�GDWHG���-XQH������
81 The Ambassador of Indonesia for United Kingdom was then Marty Natalegawa. 

Ibid.
�� This case related to heritage objects coming from the bottom of the sea from Bang-

ka, which does not fall within the scope of this writing. However, it is important to 
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)LQDQFLDO�$IIDLUV�FODLP�WKDW�WKH\�GR�QRW�SRVVHVV�VXI¿FLHQW�IXQG�WR�VHQG�

Cultural Heritage back to Indonesia; there are no interest to manage and 

facilitate the Restoration. Therefore, those items are auctioned so that 

the sales result can be added to State fund.

According to the elaboration, it can be seen that Indonesian govern-

ment does not put the issue of Restoration on its top priority. Non-juris-

dical factors which has been becoming a reoccuring hindrances are (1) 

GLIIXVLRQ�RI�UHVSRQVLELOLW\�EHWZHHQ�UHODWHG�PLQLVWULHV������FRQVLGHULQJ�

5HVWRUDWLRQ�DV�D�¿QDQFLDO�EXUGHQ�ZKLFK�LV�QRW�SUR¿WWDEOH�IRU�WKH�6WDWH�

because it is not viewed from the cultural perspectives.83 Legal con-

cerns revolving around the preservation of Cultural Heritage according 

to Junos Satrio Atmodjo is mainly about the obscure heritage policy 

which can not be used by the Ministry of Foreign Affairs to conduct 

a good diplomacy, or for the Ministry of Financial Affairs to provide 

funding to facilitate Restoration. 84

The stances of institutions in Netherlands is also worthy of notice; 

most are still reluctant to open up the opportunity of Restoration in re-

gards to this problem. For instance, a requirement which overburdens 

Indonesia that is demanded by Netherland is for Indonesia to build a 

TXDOL¿HG�PXVHXP��ZKLFK��DFFRUGLQJ�WR�-XQXV�6DWULR�$WPRGMR��LV�RIWHQ�

politicized to prevent any initiatives of Restoration; not only focusing 

on the cultural value.��

Meanwhile, a supporting factor of the previous Restoration is that 

they are done during a certain momentum of event or other occurences. 

)RU�H[DPSOH��WKH�5HVWRUDWLRQ�RI�3UDMQDSDUDPLWD�6WDWXH�LQ������ZDV�D�

part of Queen Juliana’s visit to Indonesia. Another example is the Res-

toration of Prince Diponegoro’s spear was conducted on the same time 

of Aku Diponegoro Exhibition which was held on February-March 

������7KLV�SURYHV�WKDW�WKH�SUDFWLFH�RI�5HVWRUDWLRQ�LV�LQFLGHQWDO��VRPH-

times it is not due to cultural reasons, yet as a demand for a certain 

underlined the attitude of the Indonesian government in matters concerning restora-

WLRQ�RI�FXOWXUDO�KHULWDJH��7KLV�FDVH�RFFXUUHG�LQ�������ZKHUH�UHVWRUDWLRQ�RI�,QGRQHVLDQ�

cultural heritage was intended. Information based on an interview with Junus Satrio 

$WPRGMR�RQ�0D\����������
83 Ibid.
84 Ibid.
�� Ibid.
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event of occurences; there has not been any clear mechanism according 

to the pattern which is evident in Indonesia’s practices.

It is evident that the government needs to be more proactive in re-

questing for Cultural Heritage Restoration, not just those which are lo-

cated in Netherlands but also those in other States. It is better to treat 

all of them as isolated cases, when there is still no legal framework 

to regulate the Restoration nationally nor internationally. Furthermore, 

based on the opinion of Junus Satrio Atmodjo, there needs to be stud-

ies to document and gather data regarding the Cultural Heritage which 

needs to be claimed by the government, yet priorities also need to be set 

in regards to the meaning that those items hold to Indonesia’s history 

and culture.

On the other hand, the market demand for antiquities and items with 

artistic values is increasing in developed States which becomes a fuel 

for illicit exports.86�LW�LV�QRW�VXI¿FLHQW�WR�RQO\�VWULYH�IRU�WKH�5HVWRUDWLRQ�

of Cultural Heritage, the initial effort to prevent illicit export from the 

States of origin and to drive down the demand for those items must 

be undertaken. As an exporter developing State, Indonesia must adopt 

a more aggresive stance in dealing with the problem in this sector 

considering its importance in developing, reconstructing, personality, 

and the pride of the nations’s culture. Indonesia must not succumb and 

let Craig Forrest’s statement in the International Law and the Protection 

RI�&XOWXUDO�+HULWDJH�FRQWLQXHV�WR�EHFRPH�D�ELWWHU�UHDOLW\��³WU\�DV�WKH\�

may, source States, as suppliers of cultural heritage, cannot control the 

GHPDQG�VLGH�RI�WKH�PDUNHW��,W�LV�GHPDQG�WKDW�FRQWUROV�WKH�PDUNHW«´��

VI. CONCLUSION

Up until now, there are nine cases of Restoration between Indone-

sia and Netherland involving items which were taken during the era of 

colonialization. In practice, none of them has followed the mechanism 

WKDW�LV�VHW�LQ�WKH������81(6&2�&RQYHQWLRQ�ZKLFK�DUH�QDPHO\�WKURXJK�

����GLSORPDWLF�¿OLQJ�IRU�5HVWRUDWLRQ������SURYH�RI�SURYHQDQFH�DQG�����

claiming any violation of exports based on Indonesian legal framework. 

86 Craig Forrest, op.cit, S������
�� Ibid.
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This condition derives from the fact that Indonesia is yet to become a 

participatory State of the convention and it involves Cultural Heritage 

which was taken during the era of colonialization, something which is 

yet to be regulated within the convention. The Restoration which have 

happened between Indonesia and Netherlands take place based on a 

framework of cooperation which is general in nature, without any clear 

lines of Rights and Obligations of each States according to the Cultural 

&RRSHUDWLRQ�$JUHHPHQW� LQ� ������0HDQZKLOH�/DZ�1R���� RI� ����� RQ�

Cultural Heritage has yet to provide clear regulation concerning Res-

toration and is limited in range due to the limited legal protection that 

is given to the procedure of the issuance of status of Cultural Heritage. 

The obscurity within the regulation concerning Restoration and the ab-

sence of Government Regulation results into confusion and diffusion 

of responsibility between the ministries. The period of time between 

�����DQG������ZDV�WKH�DSH[�RI�5HVWRUDWLRQ�E\�1HWKHUODQGV�EHFDXVH�RI�

the initiatives from the government to be engaged in diplomatic talks 

with the government of Netherlands. Unfortunately, the government in 

the current context lacks initiatives and does not consider Restoration 

as a priority.
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