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an unequal treatment given to foreign providers compared to treatment given to domestic providers. 

Discrimination under the national treatment of the GATT and the GATS is considered as a practice 

that prevents foreign providers from enjoying all comfortable facilities that are given to domestic 

providers. Non-discriminatory application in both provisions might also be interpreted in the market 

access issue. Moreover, it is not considered as discrimination of national treatment of both provisions if 

it concerns on laws, regulations, or requirement regulating the procurement by government agencies. 

Both provisions use likeness and treatment no less favourable test in order to determine whether or 

not there is a discrimination against foreign products or services or services suppliers. There are 

several distinctions of discriminations between the principle of national treatment under the GATT 

and the GATS. The discrimination under the principle of national treatment of the GATT has general 

application to all trade in goods. On the other hand, the discrimination under national treatment 

obligation for trade in services under the GATS only applies if commitments have been scheduled. It 

can be concluded that the discrimination of national treatment under the GATT and the GATS seems 

WR�EH�GH�IDFWR�GLVFULPLQDWLRQ�EHFDXVH�ERWK�SURYLVLRQV�GR�QRW�SURYLGH�WKH�VXI¿FLHQW�PHDVXUHV�LQ�RUGHU�

WR�¿QG�D�YLRODWLRQ��,W�UHVXOWV�IURP��WKH�*$76�QDWLRQDO�WUHDWPHQW�LV�GHULYHG�IURP�WUDGLWLRQDO�FRQFHSWV�RI�

the GATT that the application of the national treatment of the GATT is adduced by the GATS.

.H\ZRUGV� discrimination, national treatment, GATT and GATS

,�� ,1752'8&7,21

$V�RQH�RI�WKH�PDLQ�SULQFLSOHV�RI�QRQ�GLVFULPLQDWLRQ�LQ�:RUOG�7UDGH�

/DZ� �:72��� WKH� SULQFLSOH� RI� QDWLRQDO� WUHDWPHQW� SURKLELWV� D�PHPEHU�

IURP�GLVFULPLQDWLQJ�DJDLQVW�RWKHU�PHPEHUV1��7KH�NH\�SURYLVLRQ�RI�WKH�

*HQHUDO�$JUHHPHQW�RQ�7DULIIV�DQG�7UDGH��*$77�������GHVFULELQJ�GLV-


�/HFWXUHU� DW� WKH�)DFXOW\�RI�/DZ�8QLYHUVLWDV�6\LDK�.XDOD��6DUMDQD�+XNXP� �6�+����

8QLYHUVLWDV�6\LDK�.XDOD���������0DVWHU�RI�(XURSHDQ�/HJDO�6WXGLHV��//�0����7KH�8QL-

YHUVLW\�RI�&DUGLII��:DOHV��WKH�8QLWHG�.LQJGRP���������7KH�DXWKRU�FDQ�EH�UHDFKHG�DW���

PDKIXGVK#\DKRR�FRP��$Q\�HUURUV�LQ�WKLV�DUWLFOH�DUH�FRPSOHWHO\�WKH�UHVSRQVLELOLW\�RI�

WKH�DXWKRU�
1 �3�9DQ�GHQ�%RVVFKH��The Law and Policy of the World Trade Organization���QG�HGQ�

&DPEULGJH�8QLYHUVLW\�3UHVV��1HZ�<RUN�������S�����



538 Volume 11 Number 4 July 2014

Jurnal Hukum Internasional

FULPLQDWLRQ�RI�WKH�SULQFLSOH�RI�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�LV�$UWLFOH�
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WR�DQ\�FRQGLWLRQV�DQG�DQ\�TXDOL¿FDWLRQV�VHW�RXW� WKHUHLQ��HDFK�PHPEHU�VKDOO�DFFRUG�

WR� VHUYLFHV� DQG� VHUYLFH� VXSSOLHUV� RI� DQ\� RWKHU�0HPEHU�� LQ� UHVSHFW� RI� DOO�PHDVXUHV�

DIIHFWLQJ�WKH�VXSSO\�RI�VHUYLFHV��WUHDWPHQW�QR�OHVV�IDYRXUDEOH�WKDQ�WKDW�LW�DFFRUGV�WR�
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either formally identical treatment or formally different treatment to that it accords to 

LWV�RZQ�OLNH�VHUYLFHV�DQG�VHUYLFH�VXSSOLHUV������)RUPDOO\�LGHQWLFDO�RU�IRUPDOO\�GLIIHU-

HQW�WUHDWPHQW�VKDOO�EH�FRQVLGHUHG�WR�EH�OHVV�IDYRXUDEOH�LI�LW�PRGL¿HV�WKH�FRQGLWLRQV�RI�

FRPSHWLWLRQ�LQ�IDYRXU�RI�VHUYLFHV�RU�VHUYLFH�VXSSOLHUV�RI�WKH�0HPEHU�FRPSDUHG�WR�OLNH�
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PHVWLF�VHUYLFHV�DQG�VHUYLFH�SURYLGHUV��VXEMHFW�WR�WKH�OLPLWDWLRQV�DQG�FRQ-

GLWLRQV�VHW�RXW�LQ�WKH�FRXQWU\¶V�VFKHGXOH�RI�FRPPLWPHQWV´7��$FFRUGLQJ�

WR�WKH�GH¿QLWLRQ��LW�LV�FOHDU�WKDW�GLVFULPLQDWLRQ�XQGHU�QDWLRQDO�WUHDWPHQW�

RI� WKH�*$76� LV� DQ�XQHTXDO� WUHDWPHQW� EHWZHHQ�GRPHVWLF� DQG�)RUHLJQ�
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UHJXODWRU\�PHDVXUHV´10��6LPLODUO\��WKH�$SSHOODWH�%RG\�H[SODLQV�WKDW�WKH�

EURDG�DQG�SULQFLSDO�SXUSRVH�RI�$UWLFOH�,,,�LV�WR�DYRLG�SURWHFWLRQLVP�LQ�

WKH�DSSOLFDWLRQ�RI�LQWHUQDO�WD[�DQG�UHJXODWRU\�PHDVXUHV11��7KH�SXUSRVH�

LV�UHVXOWHG�IURP�$UWLFOH�,,,�����ZKLFK�DLPV�DW�HQVXULQJ�WKDW�WKHUH��VKRXOG�

QRW� LPSRVH� LQWHUQDO�PHDVXUHV� RQ� LPSRUWHG� DQG� GRPHVWLF� SURGXFWV� LQ�

RUGHU�WR�DIIRUG�SURWHFWLRQ�WR�GRPHVWLF�SURGXFWLRQ12��,Q�RWKHU�ZRUGV��LW�LV�

FRPSXOVRU\�IRU�0HPEHUV�RI�WKH�:72�WR�SURYLGH�HTXDOLW\�RI�FRPSHWL-
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QDO� UHVWULFWLRQ�� LW� FRYHUV�DOO�PHDVXUHV��ZKLFK�PLJKW�EH�GLIIHUHQWLDWLQJ�
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RUGHU�WR�FODULI\�LI�WKHUH�LV�DQ\�GLIIHUHQFH��DQG�ZKHWKHU�WKH�GLVFULPLQD-

tion is de facto or de jure��6HFWLRQ�WZR�GHDOV�ZLWK�WKH�FRPSDULVRQ�DQG�
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PHQW� UHJXODWLRQ�RI� WUDGH� LQ�JRRGV�DLPLQJ�DW�SUHYHQWLQJ�DQ\�FRQWUDFW-

LQJ�SDUW\�IURP�SURWHFWLQJ�GRPHVWLF�SURGXFWV�E\�LPSRVLQJ�GLIIHUHQW�LQ-

WHUQDO�WD[HV��RWKHU�LQWHUQDO�FKDUJHV��ODZV��UHJXODWLRQV�DQG�RWKHU�UHODWHG�

UHTXLUHPHQWV�16�,Q�-DSDQ�$OFRKROLF�%HYHUDJHV��WKH�$SSHOODWH�%RG\�GH-

FLGHG� WKDW�$UWLFOH� ,,,���H[SUHVVHV�D�JHQHUDO�SULQFLSOH� WKDW� LQIRUPV� WKH�

remains of Article III.17�3XUVXDQW�WR�$UWLFOH�;9,,�SDUDJUDSKV���DQG����

LW�FDQ�EH�LQWHUSUHWHG�µWUHDWPHQW�QR�OHVV�IDYRXUDEOH¶�DQG�WKHUH�LV�WKH�IDFW�

WKDW�$UWLFOH�;9,,����LV�D�UHÀHFWLRQ�RI�$UWLFOH�,,,�RI�WKH�*$77�18     

%RWK�SURYLVLRQV�RI�WKH�*$77�DQG�WKH�*$76�FRQFHUQLQJ�GLVFULPLQD-

WLRQ�RI�QRQ�GRPHVWLF�SURGXFWV�DQG�VHUYLFHV�RU�VHUYLFHV�VXSSOLHUV�XQGHU�

ERWK�QDWLRQDO� WUHDWPHQW�KDYH� WKH�VDPH�SXUSRVH�RI�SUHYHQWLQJ�D�0HP-

EHU�RI�WKH�:72�IURP�FRQGXFWLQJ�VXFK�SUDFWLFH��7KHUHIRUH��WKHUH�LV�QR�

OHVV� IDYRXUDEOH� WUHDWPHQW� IRU� LPSRUWHG�SURGXFWV�RU�VHUYLFHV�RU�VHUYLFH�

VXSSOLHUV��1HYHUWKHOHVV��LW�VHHPV�WKDW�WKH�*$76�LV�VWLOO�SRVVLEOH�QRW�WR�

UHPRYH�EDUULHUV�RI�WUDGH�LQ�VHUYLFHV�E\�HLWKHU�GLVFULPLQDWLQJ�UHJXODWRU\�

UHTXLUHPHQW�LPSRVHG�RQO\�RQ�IRUHLJQ�VHUYLFHV�RU�E\�UHVWULFWLYH�UHJXOD-
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WLRQV�DSSOLHG�WR�ERWK�GRPHVWLF�DQG�IRUHLJQ�VHUYLFHV19��6LPLODUO\��QDWLRQDO�

WUHDWPHQW�XQGHU�WKH�*$77�DOVR�SURYLGHV�DQ�RSSRUWXQLW\�IRU�D�0HPEHU�WR�

SUHYHQW�DQ\�RWKHU�0HPEHU�IURP�WDNLQJ�DGYDQWDJH�RI�LWV�QDWLRQDO�WUHDW-

PHQW� REOLJDWLRQ� E\� VHWWLQJ� RXW� WKH� UHJXODWLRQ� UHVWULFWLQJ� WKH� GRPHVWLF�

SURGXFWV�IURP�HQMR\LQJ� ORZ�LQWHUQDO� WD[HV��&RQVHTXHQWO\��VXSSOLHUV�RI�

LPSRUWHG�SURGXFWV�KDYH�QR�UHDVRQ�IRU�FRPSODLQLQJ�VXFK�UHJXODWLRQ�LQ�RU-

GHU�WR�JHW�ORZHU�LQWHUQDO�WD[HV��%DVHG�RQ�WKH�UHVHPEODQFH�RI�WKH�SXUSRVH�

RI�WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�EHWZHHQ�WKH�*$77�DQG�WKH�*$76��LW�

VHHPV�WKDW�WKH�FRQFHSWV�DQG�WHUPLQRORJ\�LQ�WKH�*$76�DUH�DGRSWHG�IURP�

WKH�WUDGLWLRQDO�GH¿QLWLRQ�RI�WKH�*$77��KHQFH��WKLV�DSSOLFDWLRQ�LV�FRQIXV-

LQJ�EHFDXVH�WKH�FRQFHSWV�DQG�WHUPLQRORJ\�DUH�XVHG�LQ�ZD\V�WKDW�DUH�QRW�

VLPLODU�WR�WKHLU�DSSOLFDWLRQ�LQ�*$77��RU�LW�GRHV�QRW�PDNH�WKH�LQWHQW�RI�WKH�

FRPPLWPHQWV�LQ�WKH�VHUYLFHV�FRQWH[W�PXFK�PRUH�FOHDUHU20.  

7KXV��LW�FDQ�EH�LQIHUUHG�WKDW�WKH�GH¿QLWLRQ�RI�QDWLRQDO�WUHDWPHQW�XQ-

GHU� WKH�*$77�DQG� WKH�*$76�VHHPV� WR�EH�VLPLODU� UHJDUGLQJ� WKH�QRQ�

GLVFULPLQDWRU\�DSSOLFDWLRQ�RI�GRPHVWLF�UHJXODWLRQV�WR�IRUHLJQ�SURGXFWV�

RU�VHUYLFHV�RU�VHUYLFH�VXSSOLHUV��$FFRUGLQJ�WR�)HNHWHNXW\��VXFK�DSSOLFD-

WLRQ�KDV� FDXVHG� WKDW�TXDQWLWDWLYH� OLPLWV�SODFHG�RQ� IRUHLJQ� VHUYLFHV�RU�

VHUYLFH�VXSSOLHUV�PLJKW�IDOO�XQGHU�ERWK�WKH�PDUNHW�DFFHVV�DQG�QDWLRQDO�

WUHDWPHQW� SURYLVLRQV21�� 6XFK� RYHUODSSLQJ� UHJXODWLRQ� FRXOG� FRQIXVH� D�

0HPEHU�RI�WKH�:72�LQ�VFKHGXOLQJ�FRPPLWPHQWV�GXH�WR�WKH�IDFW�WKDW�

QDWLRQDO� FRPPLWPHQWV� FRQFHUQLQJ� WKH� GLVFULPLQDWRU\� DSSOLFDWLRQ� RI�

TXDQWLWDWLYH�UHJXODWRU\�FRQWUROV�FRXOG�IDOO�XQGHU�HLWKHU�WKH�VFKHGXOHV�DV�

PDUNHW�DFFHVV�RU�DV�QDWLRQDO�WUHDWPHQW�FRPPLWPHQWV22��/HVWHU�EHOLHYHV�

WKDW�³$UWLFOH�;9,,�KDV�EHHQ�WKH�VXEMHFW�RI�VRPH�OLPLWHG�LQWHUSUHWDWLRQ�LQ�

WKH�FDVH�ODZ´23��%\�H[HPSOLI\LQJ�WKHUH�DUH�D�ORW�RI�YLHZV�LQ�WHUPV�RI�LQ-

WHUSUHWLQJ�WKH�PHDQLQJ�RI�QRQ�GLVFULPLQDWLRQ�LQ�$UWLFOH�,,,�RI�WKH�*$77��

/HVWHU�VWDWHV�WKDW�LW�ZRXOG�UHVXOW�LQ�WKH�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�

$UWLFOH�;9,,�RI�WKH�*$76�PLJKW�QRW�DOZD\V�EH�FOHDU�DQG�FRQVLVWHQW24. 

7R�DYRLG�VXFK�SUREOHP��$UWLFOH�;;����RQ�WKH�VFKHGXOLQJ�FRPPLWPHQWV�

19��*��)HNHWHNXW\��µ�$VVHVVLQJ�DQG�,PSURYLQJ�WKH�$UFKLWHFWXUH�RI�*$76¶�LQ�3��6DXYH�

DQG�5�0�6WHUQ� �HGV���GATS 2000: New Direction in Services Trade Liberalization����

�%URRNLQJ�,QVWLWXWLRQ�3UHVV��:DVKLQJWRQ�'�&��������S���
20  Ibid.�S���
21  Ibid.�S���
22  Ibid.�S����
23��6��/HVWHU�DQG�RWKHUV��HGV��Op.cit.�S����
24   Ibid.�S����
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SURYLGH�WKDW�³PHDVXUH�LQFRQVLVWHQW�ZLWK�ERWK�$UWLFOHV�;9,�>RQ�PDUNHW�

DFFHVV@�DQG�$UWLFOH�;9,,�>RQ�QDWLRQDO�WUHDWPHQW@�VKDOO�EH�LQVFULEHG�LQ�

WKH�FROXPQ�UHODWLQJ�WR�$UWLFOH�;9,´25��$OEHLW�LW�FRXOG�RYHUFRPH�SRWHQ-

WLDO�FRQIXVLRQ�UHODWLQJ�WR�WKH�VFKHGXOLQJ�RI�GLVFULPLQDWRU\�TXDQWLWDWLYH�

UHVWULFWLRQV��LW�FDXVHG�D�GLVFUHSDQF\�EHWZHHQ�WKH�WH[W�RI�WKH�SURYLVLRQV�

RQ�PDUNHW�DFFHVV�DQG�QDWLRQDO�WUHDWPHQW�RQ�WKH�RQH�VLGH�DQG�WKH�PDUNHW�

DFFHVV�FRQWHQW�DQG�QDWLRQDO� WUHDWPHQW�FROXPQV� LQ� WKH�QDWLRQDO�VFKHG-

XOHV�RQ�WKH�RWKHU26��7KH�GLVWLQFWLRQ�EHWZHHQ�WKH�DUWLFOHV�DQG�VFKHGXOHV�

KDV�UHVXOWHG�LQ�ZURQJ�DVVXPSWLRQ�RI�VRPH�FRXQWULHV�WKDW�QDWLRQDO�FRP-

PLWPHQWV�ZRXOG�RQO\�KDYH�HIIHFWV�ZKHQ�D�FRPPLWPHQW�RQ�PDUNHW�DF-

FHVV�KDV�EHHQ�PDGH27��7KH�PL[WXUH�RI�FRPPLWPHQWV�RQ�GLVFULPLQDWRU\�

DQG� QRQ�GLVFULPLQDWRU\� EDUULHUV� KDV� WKH� IXUWKHU� LPSDFW� RI� FRPELQLQJ�

WZR�LGHDV��EXW�GLIIHUHQW�SXUSRVHV�RI� WUDGH� OLEHUDOL]DWLRQ�DQG�GRPHVWLF�

UHJXODWLQJ� UHIRUP28��7R� UHPRYH� GLVFULPLQDWLRQ� UHJXODWLRQ��ZKHWKHU� LQ�

TXDQWLWDWLYH�RU�TXDOLWDWLYH�IRUP��LV�DOO�FRQQHFWHG�WR�WUDGH�OLEHUDOL]DWLRQ��

ZKLOH�UHPRYLQJ�QRQ�GLVFULPLQDWRU\�FRQVWUDLQW�RQ�VHUYLFHV�LV�IUHTXHQWO\�

FRQVLGHUHG�DV�D�SUDFWLFH�RI�GRPHVWLF�UHJXODWRU\�UHIRUP29��7KH�DSSOLFD-

WLRQ�RI�QRQ�GLVFULPLQDWRU\�TXDQWLWDWLYH�FRQVWUDLQV�PRUH�RIWHQ�WKDQ�QRW�

UHÀHFWV�D�FRXQWU\¶V�DSSURDFK�WR�WKH�UHJXODWLRQ�RI�VHUYLFH�VHFWRU�DFWLY-

ity30��6XFK�RYHUODSSLQJ�FRPPLWPHQWV� LQFUHDVHV�D�EDUULHU�IRU�FRXQWULHV�

WKRVH�DUH�ZLOOLQJ�WR�WDFNOH�WKH�EDUULHUV�RI�WUDGH�OLEHUDOL]DWLRQ�RU�WKH�UH-

IRUP�RI� GRPHVWLF� ODZ� LQ� D� VHUYLFH� VHFWRU�� EXW� ERWK� GR� QRW� KDSSHQ� DW�

the same time31��,W�LV�FOHDU�WKDW�WKH�LQÀXHQFH�RI�WUDGLWLRQDO�GH¿QLWLRQ�RI�

PDUNHW�DFFHVV�DQG�QDWLRQDO�WUHDWPHQW�RI�WKH�*$77�RQ�*$76�VWUXFWXUH�

DQG�WHUPLQRORJ\�KDV�FDXVHG�D�VLJQL¿FDQW�FRQIXVLRQ�DPRQJ�SHRSOHV�LQ-

YROYHG�LQ�WUDGLQJ�DFWLYLWLHV�ZKR�GR�QRW�UHDOO\�XQGHUVWDQG�WKH�GHWDLOV�RI�

WKH�DJUHHPHQW32��$V�D�UHVXOW��WKH\�FRQVLGHU�WKDW�PDUNHW�DFFHVV�LQ�VHUYLFHV�

LV�VLPLODU�WR�WDULII�ELQGLQJ�LQ�*$77��DQG�QDWLRQDO�WUHDWPHQW�XQGHU�WKH�

*$76�LV�HTXDO�WR�QDWLRQDO�WUHDWPHQW�XQGHU�WKH�*$7733.     

25��*��)HNHWHNXW\�Op.cit.�S����
26  Ibid.S���
27  Ibid.�S����
28  Ibid.�S����
29  Ibid. S����
30  Ibid.�S����
31  Ibid.�S����
32  Ibid.�S����
33  Ibid.�S����
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���%RVVFKH�DOVR�PHQWLRQV�RWKHU�SDUDJUDSKV�RI�$UWLFOH�,,,�RI�WKH�*$77�

LQ�UHODWLRQ�WR�VSHFL¿F�PHDVXUHV�VXFK�DV�SDUDJUDSKV�����UHJDUGLQJ�LQWHU-

QDO�TXDQWLWDWLYH�UHJXODWLRQV�FRQFHUQLQJ�WKH�PL[WXUH��SURFHVVLQJ�RU�XVH�

RI�SURGXFWV� LQ�VSHFL¿F�DPRXQW��SDUDJUDSK���D��UHJDUGLQJ�JRYHUQPHQW�

SURFXUHPHQW��SDUDJUDSK���E��JRYHUQLQJ�VXEVLGLHV�WR�GRPHVWLF�SURGXF-

HUV��SDUDJUDSK���UHJXODWLQJ�LQWHUQDO�PD[LPXP�SULFH�FRQWURO�PHDVXUHV��

DQG�SDUDJUDSK����GHDOLQJ�ZLWK�LQWHUQDO�TXDQWLWDWLYH�UHJXODWLRQ�FRQFHUQ-

LQJ�FLQHPDWRJUDSKLF�¿OPV34���,Q�DFFRUGDQFH�ZLWK�SDUDJUDSK����ORFDO�FRQ-

WHQW� UHTXLUHPHQWV� DUH�QRW� DOORZHG�� DQG�SDUDJUDSK���D�� VWDWHV� WKDW� WKH�

QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�LV�QRW�DOORZHG�LQWHUYHQLQJ�WR�ODZV��UHJXOD-

WLRQV�RU�UHTXLUHPHQWV�UXOLQJ�JRYHUQPHQW�SURFXUHPHQW35. 

,Q�WHUPV�RI�H[HPSWLRQ�RI�JRYHUQPHQW�SURFXUHPHQW�IURP�WKH�*$77¶V�

LQWHUYHQWLRQ�DV�PHQWLRQHG�LQ�$UWLFOH�,,,�����D��DERYH��$UWLFOH�;,,,�RI�WKH�

*$76�FOHDUO\�GHFODUHV�WKDW�WKH�0RVW�)DYRXUHG�1DWLRQ��0)1��DV�ZRUG-

HG�LQ�$UWLFOH�,,�����QDWLRQDO�WUHDWPHQW�DV�PHQWLRQHG�LQ�$UWLFOH�;9,,��DQG�

PDUNHW�DFFHVV�DUWLFOHV�VKRXOG�QRW�DSSO\�WR�ODZV��UHJXODWLRQV�RU�UHTXLUH-

PHQWV�UHJXODWLQJ�WKH�SURFXUHPHQW�E\�JRYHUQPHQW�DJHQFLHV�LQ�WHUPV�RI�

SXUFKDVLQJ�VHUYLFHV�RQO\�IRU�JRYHUQPHQWDO�SXUSRVHV�DQG�QRW�ZLWK�WKH�

SXUSRVH�RI�EXVLQHVV�RU�ZLWK�WKH�YLHZ�WR�XVH�LQ�WKH�VXSSO\�RI�VHUYLFHV�IRU�

commercial sale36��'XH�WR�WKH�IDFW� WKDW� WKH�SULQFLSOH�RI�QDWLRQDO� WUHDW-

PHQW�XQGHU�WKH�*$77�DQG�WKH�*$76�DUH�QRW�DOORZHG�WR�GHDO�ZLWK�ODZV��

UHJXODWLRQV�RU�UHTXLUHPHQWV�UHJXODWLQJ�WKH�JRYHUQPHQW�SURFXUHPHQW�DV�

GLVFXVVHG�DERYH��LW�FRXOG�EH�GHGXFHG�WKDW�UHJDUGLQJ�VXFK�JRYHUQPHQW�

SURFXUHPHQW¶V�LVVXH��WKH�SULQFLSOH�RI�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�XQ-

GHU�WKH�*$77�LV�VLPLODU�WR�WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�RI�XQGHU�

WKH�*$76��%RWK�SURYLVLRQV�KDYH�SUHYHQWHG�0HPEHUV�RI�WKH�:72�IURP�

LQWHUIHULQJ� ODZV�� UHJXODWLRQV� RU� UHTXLUHPHQWV� JRYHUQLQJ� JRYHUQPHQW�

SURFXUHPHQW�RI�RWKHU�0HPEHUV��������

$UWLFOH�,,,�RI�WKH�*$77�REOLJHV�0HPEHUV�WR�WUHDW�LPSRUWHG�SURGXFWV�

HTXDO�WR�OLNH�GRPHVWLF�SURGXFWV�ZKHQ�WKH�LPSRUWHG�SURGXFWV�KDYH�HQ-

WHUHG�WKH�GRPHVWLF�PDUNHW37��7KH�REMHFWLYHV�RI�$UWLFOH�,,,�FRXOG�EH�IRXQG�

in Korea – Alcoholic Beverages�DV�µDYRLGLQJ�SURWHFWLRQLVP��UHTXLULQJ�

34��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
35  Ibid.�S�����
36� �&��$UXS��The World Trade Organization Knowledge Agreements� ��QG�HGQ�&DP-

EULGJH�8QLYHUVLW\�3UHVV��1HZ�<RUN�������S������
37��3�9DQ�GHQ�%RVVFKH��Op.cit��S����
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HTXDOLW\�RI�FRPSHWLWLYH�FRQGLWLRQV�DQG�SURWHFWLQJ�H[SHFWDWLRQV�RI�HTXDO�

FRPSHWLWLYH�UHODWLRQVKLS¶38�� ,Q�DGGLWLRQ��3DQHOV�DQG�VFKRODUV�VWDWH� WKDW�

RQH�RI�WKH�PDLQ�JRDOV�RI�$UWLFOH�,,,�LV�WR�DVVXUH�WKDW�GRPHVWLF�PHDVXUHV�

RI�:72�0HPEHUV�GR�QRW�XQGHUPLQH�WKHLU�FRPPLWPHQWV�FRQFHUQLQJ�WDU-

LIIV�XQGHU�$UWLFOH� ,,39��1HYHUWKHOHVV�� WKH�$SSHOODWH�%RG\� VWUHVVHG� WKDW�

WKH�SXUSRVH�RI�$UWLFOH�,,,�LV�ZLGHU��LW�FDQ�EH�VHHQ�LQ�Japan – Alcoholic 

Beverages II40,�WKH�$SSHOODWH�%RG\�VWDWHG�

³7KH�EURDG�SXUSRVH�RI�$UWLFOH� ,,,�RI�DYRLGLQJ�SURWHFWLRQLVP�PXVW�

EH�UHPHPEHUHG�ZKHQ�FRQVLGHULQJ�WKH�UHODWLRQVKLS�EHWZHHQ�$UWLFOH�,,,�

DQG�RWKHU� SURYLVLRQV� RI� WKH�WTO Agreement��$OWKRXJK�SURWHFWLRQ�RI�

QHJRWLDWHG�WDULII�FRQFHVVLRQV�LV�FHUWDLQO\�RQH�SXUSRVH�RI�$UWLFOH�,,,��WKH�

VWDWHPHQW�LQ�3DUDJUDSK������RI�WKH�3DQHO�5HSRUW�WKDW�µRQH�RI�WKH�PDLQ�

SXUSRVHV�RI�$UWLFOH�,,,�LV�WR�JXDUDQWHH�WKDW�:72�0HPEHUV�ZLOO�QRW�XQ-

GHUPLQH�WKURXJK�LQWHUQDO�PHDVXUHV�WKHLU�FRPPLWPHQWV�XQGHU�$UWLFOH�,,¶�

VKRXOG�QRW�EH�RYHUHPSKDVLVHG��7KH�VKHOWHULQJ�VFRSH�RI�$UWLFOH�,,,�LV�QRW�

OLPLWHG�WR�SURGXFWV�WKDW�DUH�VXEMHFW�RI�WDULII�FRQFHVVLRQV�XQGHU�$UWLFOH�

,,��7KH�$UWLFOH�,,,�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�LV�D�JHQHUDO�SURKLELWLRQ�

RQ�WKH�XVH�RI�LQWHUQDO�WD[HV�DQG�RWKHU�LQWHUQDO�UHJXODWRU\�PHDVXUHV�VR�

DV�WR�DIIRUG�SURWHFWLRQ�WR�GRPHVWLF�SURGXFWLRQ��7KLV�REOLJDWLRQ�FOHDUO\�

H[WHQGV�DOVR�WR�SURGXFWV�QRW�ERXQG�XQGHU�$UWLFOH�,,��7KLV�LV�FRQ¿UPHG�

E\�WKH�QHJRWLDWLQJ�KLVWRU\�RI�$UWLFOH�,,,´41. 

Therefore, it could be concluded that “the national treatment of Ar-

ticle III of the GATT is an obligation of general application that 

applies both to product with regard to which Members have made 

tariff concessions and to products with regard to which Members 

have not done so”42.

2Q�WKH�RWKHU�KDQG��WKH�*$76�SURYLVLRQV�RQ�QDWLRQDO�WUHDWPHQW�SUR-

YLGHG�LQ�$UWLFOH�;9,,�RI�WKH�*$76�DUH�QRW�VLPLODU�WR�WKH�QDWLRQDO�WUHDW-

PHQW�REOLJDWLRQ�RI�$UWLFOH�,,,�RI�WKH�*$77�����43. In accordance with 

$UWLFOH�;9,,����RI�WKH�*$76��QDWLRQDO�WUHDWPHQW�RQO\�FRXOG�EH�LPSRVHG�

38��$SSHODWH�%RG\�5HSRUW��Korea-Alcoholic Beverages��SDUD�������
39��3DQHO�5HSRUW��-DSDQ�±�$OFRKROLF�%HYHUDJHV�,,��SDUD������
40��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
41��$SSHOODWH�%RG\�5HSRUW��Japan- Alcoholic Beverages II�����
42��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
43  Ibid.�S����
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LI� FRPPLWPHQWV� KDYH�EHHQ� VFKHGXOHG44�� ,W� UHVXOWV� IURP� WKLV� SURYLVLRQ�

LV�ZRUGHG�GLIIHUHQWO\�IURP�WKH�REOLJDWLRQ�RI�$UWLFOH�,,,�RI�WKH�*$7745. 

&RQVHTXHQWO\��$UWLFOH�;9,,�RI�WKH�*$76�VHHPV�WR�DUUDQJH�VRPH�MXULV-

SUXGHQFH�RI�$UWLFOH�,,,�RI�WKH�*$77�WKURXJK�LWV�H[SOLFLW�ZRUGLQJ�WKDW�

ERWK�IRUPDOO\�LGHQWLFDO�DQG�IRUPDOO\�XQHTXDO�WUHDWPHQW�LV�LQFOXGHG��DQG�

LWV�UHIHUHQFH�WR�PRGL¿FDWLRQ�RI�WKH�FRQGLWLRQ�RI�FRPSHWLWLRQ46��$V�%RVV-

FKH�PHQWLRQHG�DERYH��WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�VHW�RXW�LQ�$U-

WLFOH�,,,�RI�WKH�*$77������KDV�JHQHUDO�DSSOLFDWLRQ�WR�DOO�WUDGH�LQ�JRRGV47��

KRZHYHU��$UWLFOH�;9,,�RI�WKH�*$76�UHJXODWLQJ�WKH�QDWLRQDO�WUHDWPHQW�

REOLJDWLRQ�IRU�WUDGH�LQ�VHUYLFHV�GRHV�QRW�KDYH�VXFK�JHQHUDO�DSSOLFDWLRQ�

EHFDXVH�LW�GRHV�QRW�FRQFHUQ�JHQHUDOO\�WR�DOO�PHDVXUHV�LQÀXHQFLQJ�WUDGH�

LQ�VHUYLFHV48��6LPLODUO\��.DUL\DZDVDP�VWDWHV�WKDW�³WKH�REOLJDWLRQ�IRU�QD-

WLRQDO� WUHDWPHQW�XQGHU� WKH�*$77�LV�D�general�RQH�DV�RSSRVHG� WR�RQH�

WKDW�GHSHQGV�RQ�WKH�OHYHO�RI�VSHFL¿F�FRPPLWPHQWV�XQGHUWDNHQ�DQG�LQ-

VFULEHG�LQ�0HPEHUV¶�6FKHGXOHV�XQGHU�WKH�*$76´49. It is clear that the 

QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�XQGHU�$UWLFOH�;9,,�RI�WKH�*$76�KDV�DQ�HI-

IHFW�RQO\�LI�:72�0HPEHUV�KDYH�H[SOLFLWO\�DJUHHG�RQ�JUDQWLQJ�QDWLRQDO�

WUHDWPHQW�UHJDUGLQJ�VSHFL¿F�VHFWRUV50��7KH�FRPPLWPHQWV�DUH�UHJXODWHG�

E\�0HPEHUV�RI�WKH�:72�LQ�WKH�QDWLRQDO�WUHDWPHQW�FROXPQ�RI�WKHLU�6SH-

FL¿F�&RPPLWPHQW�6FKHGXOHV51��7UHELOFRFN�DQG�+RZVH�EHOLHYH�WKDW�WKH�

VFKHGXOHV�RI�VSHFL¿F�FRPPLWPHQWV�DUH�FRQVLGHUHG�DV�WKH�HVVHQWLDO�PDW-

WHU�DQG�VXEVWDQFH�RI� WKH�*$7652��6XFK�VSHFL¿F�FRPPLWPHQWV�XVHG� WR�

JUDQW�QDWLRQDO�WUHDWPHQWV�DUH�RIWHQ�DUUDQJHG�DPRXQW�WR�FHUWDLQ�FLUFXP-

VWDQFHV��TXDOL¿FDWLRQV�DQG�OLPLWDWLRQV�WKDW�DUH�DOVR�UXOHG�LQ�WKH�VFKHG-

XOHV53��$FFRUGLQJ� WR�%RVVFKH�� WKHUH� DUH� VHYHUDO� W\SLFDO� QDWLRQDO� WUHDW-

PHQW�UHVWULFWLRQV�HPERGLHG�LQ�6FKHGXOHV�FRQQHFWHG�WR�³QDWLRQDOLW\�RU�

UHVLGHQFH�UHTXLUHPHQWV�IRU�H[HFXWLYHV�RI�FRPSDQLHV�VXSSO\LQJ�VHUYLFHV��

44��6��/HVWHU�DQG�RWKHUV��HGV��Op.cit.��S������
45  Ibid.�S�����
46  Ibid.�S�����
47��3�9DQ�GHQ�%RVVFKH��Op.cit. S�����
48  Ibid.�S����
49��5��.DUL\DZDVDP��International Economic Law and the Digital Divide: A New Silk 

Road?��(GZDUG�(OJDU��0DVVDFKXVHWWV�������S������
50��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
51  Ibid.�S����
52� �0�-�� 7UHELOFRFN� DQG� 5�+RZVH�� TheRegulation of International Trade� ��UG� HGQ�

5RXWOHGJH��2[RQ�������S����
53��3�9DQ�GHQ�%RVVFKH��Op.cit.�S�����
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UHTXLUHPHQW�WR�LQYHVW�D�FHUWDLQ�DPRXQW�RI�DVVHWV�LQ�ORFDO�FXUUHQF\��UH-

VWULFWLRQ�RQ�WKH�SXUFKDVH�RI�ODQG�E\�IRUHLJQ�VXSSOLHUV��VSHFLDO�VXEVLG\�RU�

WD[�SULYLOHJHV�JUDQWHG�RQO\�WR�GRPHVWLF�VXSSOLHUV�DQG�GLIIHUHQWLDO�FDSLWDO�

UHTXLUHPHQWV�DQG�VSHFLDO�RSHUDWLRQDO�OLPLWV�DSSO\LQJ�RQO\�WR�RSHUDWLRQV�

RI�IRUHLJQ�VXSSOLHUV´54��$UWLFOH�;9,,�RI�WKH�*$76�LQFOXGHV�WKH�SULQFLSOH�

RI�1DWLRQDO�7UHDWPHQW� EHFDXVH� RI�ZKLFK� D�0HPEHU�PXVW� DJUHH�ZLWK�

VHUYLFHV�DQG�VHUYLFH�VXSSOLHUV�RI�DQ\�RWKHU�0HPEHU�FRQFHUQLQJ�DOO�PHD-

VXUHV�DIIHFWLQJ�WKH�VHUYLFH�VXSSOLHV��WUHDWPHQW�QR�OHVV�IDYRXUDEOH�WKDQ�

ZKLFK� LW� DFFRUGV� WR� LWV� RZQ� OLNH� VHUYLFHV�RU� VHUYLFH� VXSSOLHUV55�� 6XFK�

FRPPLWPHQWV�DUH�SURGXFHG�E\�:72�0HPEHUV�LQ�WKH�QDWLRQDO�WUHDWPHQW�

FROXPQ�RI�WKHLU�6FKHGXOH�RI�6SHFL¿F�&RPPLWPHQWV��DQG�WKHVH�FRPPLW-

PHQWV�DUH�RIWHQ�UHTXLUHG�WR�FHUWDLQ�FLUFXPVWDQFHV��TXDOL¿FDWLRQ�DQG�OLP-

LWDWLRQV��WKDW�DUH�DOVR�DUUDQJHG�LQ�WKH�VFKHGXOHV56��.DUL\DZDVDP�VWDWHV�

WKDW�WKH�SULQFLSOH�RI�QDWLRQDO�WUHDWPHQW�XQGHU�WKH�*$76�LV�DQ�HVVHQWLDO�

SRLQW�EHFDXVH�D�0HPEHU�PLJKW�EH�DEOH�WR�UHVWULFW�LWV�QDWLRQDO�WUHDWPHQW�

WR�SURWHFW�GRPHVWLF�LQGXVWULHV�RU�WR�DFKLHYH�GRPHVWLF�SROLF\�REMHFWLYH57. 

,Q� DGGLWLRQ�� :DUUHQ� DQG� )LQGOD\� GLVFULPLQDWH� EHWZHHQ� QDWLRQDO�

WUHDWPHQW�XQGHU� WKH�*$77�DQG� WKH�*$76�EDVHG�RQ�FDWHJRULHV�RI� LP-

SHGLPHQWV58��7KH\�H[SODLQ�WKDW�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�XQGHU�WKH�

*$76� GRHV� QRW� GHVFULEH� D� GLVWLQFWLRQ� EHWZHHQ� IURQWLHU� DQG� LQWHUQDO�

UHVWULFWLRQV�EXW�HPEUDFHV�DOO�SROLFLHV�WKDW�PLJKW�GLVFULPLQDWH�EHWZHHQ�

GRPHVWLF�DQG�IRUHLJQ�SURYLGHUV��KHQFH��$UWLFOH�;9,,�RI�WKH�*$76�HQ-

FRPSDVVHV�ERWK�QDWLRQDO� WUHDWPHQW�DQG�PDUNHW� DFFHVV59��2Q� WKH�RWKHU�

KDQG��QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�XQGHU�WKH�*$77�H[WHQGV�WR�PDWWHUV�

RI�LQWHUQDO�WD[DWLRQ�DQG�UHJXODWLRQ�RQO\60.  

0RUHRYHU��/HVWHU�EHOLHYHV� WKDW�RQH� VLJQL¿FDQW�GLIIHUHQFH�EHWZHHQ�

WKH�*$77�DQG�WKH�*$76�UHJDUGLQJ�WKH�QDWLRQDO�WUHDWPHQW�SULQFLSOH�LV�

WKH�GLVWLQFWLRQ�LQ�PRGHV�RI�GHOLYHU\�EHWZHHQ�WKH�*$77�DQG�WKH�*$7661. 

7KHUH�LV�RQO\�RQH�PRGH�RI�GHOLYHU\��ZKLFK�LV�FDOOHG�FURVV�ERUGHU�UHJX-

54  Ibid.�S����
55��5��.DUL\DZDVDP��Op.cit.�S����
56��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
57��5��.DUL\DZDVDP��Op.cit.�S����
58��7��:DUUHQ�DQG�&��)LQGOD\��Op.cit.�S������
59  Ibid.�S����
60  Ibid.�S�����
61��6��/HVWHU�DQG�RWKHUV��HGV���Op.cit.�S������
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ODWHG�LQ�WKH�SULQFLSOH�RI�QDWLRQDO�WUHDWPHQW�XQGHU�WKH�*$77�62�+RZHYHU��

WKHUH�DUH�IRXU�PRGHV�RI�GHOLYHU\�XQGHU�WKH�*$76��QDPHO\��FURVV�ERUGHU�

VXSSO\��0RGH��63���FRQVXPSWLRQ�DEURDG��0RGH��64���FRPPHUFLDO�SUHV-

HQFH� �0RGH��65��� DQG�SUHVHQFH�RI�QDWXUDO�SHUVRQV� �0RGH��66�67. These 

PRGHV�DUH�VHW�RXW�LQ�$UWLFOH�,����RI�WKH�*$76��/HVWHU�GH¿QHV�WKH�PRGHV�

DV�IROORZLQJ��0RGH���LV�GH¿QHG�DV�WKH�PRGH�WKDW�³LV�PRVW�DQDORJRXV�

WR�WUDGH�LQ�JRRGV��LQ�WKDW�D�VHUYLFH��OLNH�DQ�H[SRUWHG�JRRGV��FURVVHV�D�

QDWLRQDO�IURQWLHU´68��0RGH���LV�GH¿QHG�DV�WKH�PRGH�WKDW�³LQYROYHV�WKH�

PRYHPHQW�RI�FRQVXPHUV�WR�WKH�WHUULWRU\�RI�VXSSOLHU´69��0RGH���LV�GH-

¿QHG� DV� ³WKH� PRGH� RI� VXSSO\� HIIHFWLYHO\� PHDQV� IRUHLJQ� LQYHVWPHQW��

ZKLFK�FDQ�WDNH�YDULRXV�IRUPV´70��DQG�0RGH���LV�GH¿QH�DV�WKH�PRGH�WKDW�

³LQYROYHV�VHUYLFHV�SURYLGHG�WKURXJK�WKH�PRYHPHQW�RI�FLWL]HQV�RI�RQH�

FRXQWU\�WR�DQRWKHU�FRXQWU\´71.       

.DUL\DZDVDP� VWDWHV� WKDW� LQ� WHUPV�RI� WKH�*$77�RQO\� FRQFHUQV� RQ�

FURVV�ERUGHU�WUDGH�LQ�JRRGV��WKH�*$76�DOVR�UHJXODWHV�FURVV�ERUGHU�WUDGH�

EHVLGHV�JRYHUQLQJ� WKUHH�RWKHU�PRGHV�RI�VXSSO\��FRQVXPSWLRQ�DEURDG��

FRPPHUFLDO� SUHVHQFH� �0RGH� ���� DQG�PRYHPHQW� RI� QDWXUDO� SHUVRQV72. 

7KHUHIRUH��LW�FDQ�EH�LQIHUUHG�WKDW�WKHUH�LV�D�VLPLODULW\�EHWZHHQ�WKH�SULQ-

FLSOH�RI�QDWLRQDO�WUHDWPHQW�XQGHU�WKH�*$77�DQG�WKH�*$76�LQ�WHUPV�RI�

ERWK�SURYLVLRQV� UHJXODWH�FURVV�ERUGHU� VXSSO\� �0RGH�����.DUVHQW\�H[-

62  Ibid.�S�����
63��7KH�VXSSO\�RI�VHUYLFH�IURP�WKH�WHUULWRU\�RI�RQH�0HPEHU�LQWR�WKH�WHUULWRU\�RI�DQ\�

RWKHU�0HPEHU��*$76�$UWLFOH�,�����D��
64��7KH�VXSSO\�RI�VHUYLFH�LQ�WKH�WHUULWRU\�RI�RQH�0HPEHU�WR�WKH�VHUYLFH�FRQVXPHU�RI�DQ\�

RWKHU�0HPEHU��LELG��$UW�,�����E�
65��7KH�VXSSO\�RI�D�VHUYLFH�E\�D�VHUYLFH�VXSSOLHU�RI�RQH�0HPEHU�WKURXJK�FRPPHUFLDO�

SUHVHQFH�LQ�WKH�WHUULWRU\�RI�DQ\�RWKHU�0HPEHU��LELG��$UWLFOH�,���F���7KH�WHUP�µFRPPHU-

FLDO�SUHVHQFH¶�LV�GH¿QHG�DW�$UWLFOH�;;9,,,��G��*$76��&RPPHUFLDO�SUHVHQFH�PHDQV�

DQ\�W\SH�RI�EXVLQHVV�RU�SURIHVVLRQDO�HVWDEOLVKPHQW��LQFOXGLQJ�WKURXJK��L��WKH�FRQVWLWX-

WLRQ��DFTXLVLWLRQ�RU�PDLQWHQDQFH�RI�D�MXULGLFDO�SHUVRQ��RU��LL��WKH�FUHDWLRQ�RU�PDLQWH-

QDQFH�RI�D�EUDQFK�RU�UHSUHVHQWDWLYH�RI¿FH��ZLWKLQ�WKH�WHUULWRU\�RI�D�0HPEHU�IRU�WKH�

SXUSRVH�RI�VXSSO\LQJ�D�VHUYLFH���
66��7KH�VXSSO\�RI�D�VHUYLFH�E\�D�VHUYLFH�VXSSOLHU�RI�RQH�0HPEHU��WKURXJK�SUHVHQFH�RI�

QDWXUDO�SHUVRQV�RI�D�0HPEHU�LQ�WKH�WHUULWRU\�RI�DQ\�RWKHU�0HPEHU��LELG��$UWLFOH�,���G�
67��5��.DUL\DZDVDP��Op.cit. S����
68��6��/HVWHU�DQG�RWKHUV��HGV���Op.cit.�S�����
69  Ibid.�S�����
70  Ibid.�S������
71  Ibid.�S�����
72��5��.DUL\DZDVDP��Op.cit.�S����
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SODLQV�WKDW�FURVV�ERUGHU�VXSSO\��0RGH����UHJXODWHG�LQ�WKH�QDWLRQDO�WUHDW-

PHQW�REOLJDWLRQ�RI�WKH�*$76�LV�VLPLODU�WR�WKH�WUDGLWLRQDO�QRWLRQ�RI�WUDGH�

LQ�JRRGV�DV�UHJXODWHG�LQ�WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�RI�WKH�*$77��

LQ�ZKLFK�VLWXDWLRQ�ERWK�WKH�FRQVXPHU�DQG�WKH�VXSSOLHU�RI�SURGXFW�UHPDLQ�

LQ�WKHLU�UHVSHFWLYH�WHUULWRULHV�ZKHQ�WKH�SURGXFW�LV�GHOLYHUHG73��&RQFHUQ-

LQJ�WUDGH�LQ�VHUYLFHV��VXFK�VLWXDWLRQ�PLJKW�KDSSHQ�LI�WKH�VHUYLFH�FRXOG�EH�

NHSW�LQ�D�WUDQVSRUWDEOH�PHGLXP��VXFK�DV�D�SDSHU�GRFXPHQW�RU�RQ�GLVNHWWH�

RI�FRPSXWHU��RU�FRXOG�EH�GLJLWL]HG�DQG�GHOLYHUHG�E\�PHDQV�RI�WHOHFRP-

PXQLFDWLRQ�OLQNV74. 

,Q�FRQWUDVW��QDWLRQDO�WUHDWPHQW�XQGHU�WKH�*$76�QRW�RQO\�UHJXODWHV�

FURVV�ERUGHU�WUDGH�LQ�JRRGV��0RGH�����EXW�DOVR�FRYHUV�WKH�UHVW�PRGHV�

RI�VXSSO\��FRQVXPSWLRQ�DEURDG��0RGH�����FRPPHUFLDO�SUHVHQFH��0RGH�

���DQG�SUHVHQFH�RI�QDWXUDO�SHUVRQV��0RGH�����1DWLRQDO�WUHDWPHQW�FRP-

PLWPHQWV� XQGHU� WKH�*$76� DUH� QHJRWLDWHG� OHYHOV� RI� FRPPLWPHQW� WKDW�

D�PHPEHU�PLJKW� TXDOLI\� RU� UHVWULFW� LQ� VRPH� FLUFXPVWDQFH� RI� VSHFL¿F�

FDWHJRULHV� RI� VHUYLFH�RU�PRGHV�RI� VXSSO\75�� ,W� UHVXOWV� IURP�D�QDWLRQDO�

WUHDWPHQW�REOLJDWLRQ�XQGHU�WKH�*$76�RQO\�DULVHV�LI�D�VHUYLFH�KDV�EHHQ�

VFKHGXOHG76��,W�LV�SRVVLEOH�IRU�0HPEHUV�WR�JUDQW�QDWLRQDO�WUHDWPHQW�LQ�D�

VSHFL¿F�VHUYLFH�VHFWRU�RQO\�FRQFHUQLQJ�FHUWDLQ�PRGHV�RI�VXSSO\��IRU�H[-

DPSOH�FURVV�ERUGHU�VXSSO\��DQG�QRW�RWKHUV�VXFK�DV��FRQVXPSWLRQ�DEURDG��

FRPPHUFLDO� SUHVHQFH�� RU� SUHVHQFH� RI� QDWXUDO� SHUVRQV77�� 7KHUHIRUH�� LW�

PDNHV�SRVVLEOH�IRU�D�0HPEHU�WR�OLPLW�LW�QDWLRQDO�WUHDWPHQW�LQ�RUGHU�WR�

JLYH�SURWHFWLRQ�IRU�GRPHVWLF�VHUYLFHV�RU�VHUYLFH�VXSSOLHUV��1HYHUWKHOHVV��

/HVWHU� VWDWHV� WKDW�GXH� WR� WKH� IDFW� WKDW� WKHUH�DUH� IRXU�PRGHV�RI� VXSSO\�

SURYLGHG�E\�QDWLRQDO� WUHDWPHQW�XQGHU� WKH�*$76�� LW�ZRXOG�UDLVH�TXHV-

WLRQ�KRZ�WKH�*$76�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�VKRXOG�DSSO\�WR�IRU-

HLJQ�VHUYLFHV�RU�VHUYLFHV�VXSSOLHUV�XVLQJ�QRW�VLPLODU�PRGHV78��,W�PXVW�EH�

UHPHPEHUHG� WKDW� QDWLRQDO� WUHDWPHQW� FRPPLWPHQWV� DUH�PDGH� IRU� HDFK�

LQGLYLGXDO�PRGH79��,W�ZRXOG�EH�GLI¿FXOW�WR�UHDFK�DQ�DJUHHPHQW�EHWZHHQ�

73� �*��.DUVHQW\�� µ$VVHVVLQJ�7UDGH� LQ�6HUYLFHV�E\�0RGH�RI�6XSSO\¶� LQ�3��6DXYH�DQG�

5�0�6WHUQ� �HGV��� GATS 2000: New Direction in Services Trade Liberalization����

�%URRNLQJ�,QVWLWXWLRQ�3UHVV��:DVKLQJWRQ�'�&��������S���
74  Ibid.�S������
75��5��.DUL\DZDVDP��Op.cit.�S����
76  Ibid.�S�����
77��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
78��6��/HVWHU�DQG�RWKHUV���HGV��Op.cit.�S�����
79  Ibid.�S�����
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0HPEHUV�LI�HDFK�0HPEHU�RIIHUV�GLIIHUHQW�PRGHV�RI�VXSSO\��DQG�LW�ZRXOG�

KDSSHQ�WKDW�WKH�RQO\�QDWLRQDO�WUHDWPHQW�FRPPLWPHQW�SRVVLEO\�DSSOLHG�

EHWZHHQ�0HPEHUV�LV�PRGH�RQH�RI�VXSSO\�UHJXODWLQJ�FURVV�ERUGHU�VXS-

SO\80��7KHUHIRUH��WKH�GHVLUH�IRU�UHFLSURFLW\�DW�D�QHJRWLDWLQJ�OHYHO�ZRXOG�

SOD\�DQ�LPSRUWDQW�UROH�LQ�VKDSLQJ�VSHFL¿F�FRPPLWPHQWV�DUUDQJHG�XQGHU�

WKH�DXVSLFHV�RI�*$76��DV�LW�KDV�LQ�RWKHU�DUHDV�RI�PXOWLODWHUDO�WUDGH�QH-

JRWLDWLRQV81��5HJDUGLQJ�VXFK�SUREOHP��/HVWHU� VXJJHVWV� WKDW�³H[DPLQD-

WLRQ�RI�D�FODLP�RI�YLRODWLRQ�RI�WKH�QDWLRQDO�WUHDWPHQW�SURYLVLRQV�ZRXOG�

UHTXLUH�D�FRPSDULVRQ�RI�WKH�IRUHLJQ�VHUYLFH�RU�VHUYLFH�VXSSOLHU�DW�LVVXH�

ZLWK�WKH�YDULRXV�FRPSHWLQJ�GRPHVWLF�VHUYLFHV�DQG�VHUYLFH�VXSSOLHUV��WR�

GHWHUPLQH�ZKHWKHU�WKH\�DUH�µOLNH¶82��.DUL\DZDVDP�H[HPSOL¿HV�WKDW�³LQ�

WHUPV�RI�UHVWULFWLQJ�FRQWHQW�GHOLYHUHG�E\�ZD\�RI�HOHFWURQLF�LQWDQJLEOHV��

D�*$76�FODVVL¿FDWLRQ�ZRXOG�REYLRXVO\�RIIHUV�JUHDWHU�ÀH[LELOLW\�WKDQ�D�

*$77�FODVVL¿FDWLRQ´83��7KH�8QLWHG�6WDWHV� WKDW� LV�NQRZQ�DV� WKH� VWDWHV�

VWURQJ�RQ�H[SRUWLQJ�RI�HOHFWURQLF�LQWDQJLEOHV�FRXOG�UHFRJQLVH�QDWLRQDO�

WUHDWPHQW�XQGHU�WKH�*$76�DV�D�JUHDW�RSSRUWXQLW\�IRU�PHPEHU�WR�PDNH�

UHVWULFWLRQ� RQ� WKHLU� QDWLRQDO� WUHDWPHQW� REOLJDWLRQV� E\� HQDFWLQJ� QHZ�

GRPHVWLF� UHJXODWLRQ� WKDW� FRXOG�EH�SRVVLEOH� WR� OLPLW� WKH�8QLWHG�6WDWHV�

LPSRUWV� EDVHG� RQ� FRQWHQW� OLPLWDWLRQ� VXFK� DV� UHVWULFWLRQ� RQ� WHOHYLVLRQ�

EURDGFDVWLQJ�RU�HOHFWURQLF�ERRNV�RU�RWKHU�FRQWHQW�ULFK�SURGXFWV84. Re-

JDUGLQJ�VXFK�QDWLRQDO�WUHDWPHQW�DSSOLFDWLRQ��.DUL\DZDVDP�UHIHUV�WR�LWV�

DSSOLFDWLRQ�LQ�(XURSH��ZKHUH�WHUUHVWULDO�WHOHYLVLRQ�FRQWHQW�LV�OLPLWHG�E\�

DSSO\LQJ�WKH�7HOHYLVLRQ�:LWKRXW�)URQWLHUV�'LUHFWLYH��7:)'���'LUHFWLYH�

�������((&��DV�DPHQGHG�85.      

$V� GLVFXVVHG� HDUOLHU� WKDW� WKH�PDLQ� SXUSRVH� RI� QDWLRQDO� WUHDWPHQW�

REOLJDWLRQV�RI�$UWLFOH�,,,�RI�WKH�*$77�LV�WR�VHFXUH�SUHYHQWLRQ�RI�SUR-

WHFWLRQLVP�LQ�WHUPV�RI�DSSO\LQJ�LQWHUQDO� WD[�DQG�UHJXODWRU\�PHDVXUHV��

,Q�DGGLWLRQ��WKH�REMHFWLYH�RI�QDWLRQDO�WUHDWPHQW�UHJXODWHG�LQ�WKH�$UWLFOH�

,,,�RI�WKH�*$77�LV�WR�VHFXUH�HTXDOLW\�FRPSHWLWLYH�FRQGLWLRQV�EHWZHHQ�

LPSRUWHG�SURGXFWV�DQG�GRPHVWLF�SURGXFWV��7KHUHIRUH��LW�UHTXLUHV�WKH�WHVW�

RI�FRQVLVWHQF\�RI�LQWHUQDO�WD[DWLRQ�ZKHWKHU�RU�QRW�LW�LV�UHOHYDQW�WR�WKH�

80  Ibid.�S�����
81��7��:DUUHQ�DQG�&��)LQGOD\�Op.cit.�S�����
82��6��/HVWHU�DQG�RWKHUV��HGV���Op.cit�S�����
83��5��.DUL\DZDVDP��Op.cit.�S����
84  Ibid.�S�����
85  Ibid. S����
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QDWLRQDO� WUHDWPHQW�REOLJDWLRQ�RI�$UWLFOH� ,,,���86. In order to determine 

VXFK�FRQVLVWHQF\��¿UVW�VHQWHQFH�RI�WKH�*$77�REOLJHV�WKH�QHFHVVDU\�RI�

H[DPLQDWLRQ�RI�³ZKHWKHU�WKH�PHDVXUH�DW�LVVXH�LV�DQ�LQWHUQDO�WD[��ZKHWKHU�

WKH�LPSRUWHG�DQG�GRPHVWLF�SURGXFWV�DUH�OLNH�SURGXFWV�DQG�ZKHWKHU�WKH�

LPSRUWHG�SURGXFWV�DUH�QRW�WD[HG�LQ�H[FHVV�RI�WKH�GRPHVWLF�SURGXFWV´87.

0RUHRYHU�� WKH� VHFRQG� VHQWHQFH� RI� WKH�$UWLFOH� ,,,�� �� RI� WKH�*$77�

DOVR�VWLOO�IRFXVHV�RQ�QDWLRQDO�WUHDWPHQW�UHJDUGLQJ�LQWHUQDO�WD[DWLRQ��EXW�

LW�FRQVLGHUV�D�ZLGHU�FDWHJRU\�RI�SURGXFW�WKDQ�PHQWLRQHG�LQ�WKH�¿UVW�VHQ-

WHQFH��DQG�LW�UXOHV�GLUHFWO\�FRPSHWLWLYH�RU�VXEVWLWXWDEOH�SURGXFWV88. Test 

RI� FRQVLVWHQF\� SURYLGHG� LQ� WKH� VHFRQG� VHQWHQFH� LV� GLIIHUHQW� IURP� WKH�

SUHYLRXV�VHQWHQFH��LW�UHTXLUHV�WKH�H[DPLQDWLRQ�RI�ZKHWKHU�WKH�PHDVXUH�

LQ�WKH�VFRSH�RI�LQWHUQDO�WD[��ZKHWKHU�EHWZHHQ�WKH�LPSRUWHG�DQG�GRPHVWLF�

SURGXFWV�DUH�GLUHFWO\�FRPSHWLWLYH�RU�VXEVWLWXWDEOH��ZKHWKHU�WKHVH�SURG-

XFWV�DUH�WD[HG�XQHTXDOO\��DQG�ZKHWKHU�WKH�SXUSRVH�RI�XQHTXDO�WD[DWLRQ�

LV�WR�JLYH�SURWHFWLRQ�WR�GRPHVWLF�SURGXFWV89. 

)XUWKHUPRUH��QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�XQGHU�WKH�*$77�DOVR�FRQ-

FHUQV�RQ�LQWHUQDO�UHJXODWLRQ�DV�UHJXODWHG�LQ�$UWLFOH�,,,�����,Q�GHWHUPLQLQJ�

ZKHWKHU� RU� QRW� D�PHDVXUH� LV� UHOHYDQW� WR� WKH�QDWLRQDO� WUHDWPHQW� REOLJD-

WLRQV�RI�$UWLFOH�,,,����RI�WKH�*$77��WKHUH�DUH�WKUHH�W\SHV�RI�H[DPLQDWLRQ��

QDPHO\��ZKHWKHU�WKH�PHDVXUH�DW�LVVXH�LV�D�ODZ��UHJXODWLRQ�RU�UHTXLUHPHQW�

IDOOV�XQGHU�$UWLFOH�,,,����RI�WKH�*$77��DQG�ZKHWKHU�WKHUH�LV�DQ�DJUHHPHQW�

UHJDUGLQJ�WUHDWPHQW�QR�OHVV�IDYRXUDEOH�RI�LPSRUWHG�SURGXFWV90.

7KH�QDWLRQDO� WUHDWPHQW� REOLJDWLRQ�XQGHU� WKH�*$76�DOVR�REOLJHV� D�

0HPEHU�WKDW�KDV�PDGH�D�VSHFL¿F�FRPPLWPHQW�LQ�RUGHU�WR�UHZDUG�QD-

WLRQDO� WUHDWPHQW� WR� IXO¿O� WKH� QDWLRQDO� WUHDWPHQW� REOLJDWLRQ� RI�$UWLFOH�

;9,,�RI�WKH�*$76��KHQFH��LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�D�PHDVXUH�LV�LQ�

DFFRUGDQFH�ZLWK�WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�RI�$UWLFOH�;9,,�RI�WKH�

*$76��WKHUH�LV�D�WKUHH�WLHU�WHVW�UHTXLULQJ�WKH�H[DPLQDWLRQ�RI�³ZKHWKHU�

WKH�PHDVXUH�DW�LVVXH�LV�D�PHDVXUH�FRYHUHG�E\�WKH�*$76��L�H��D�PHDVXUH�

E\�D�0HPEHU�DIIHFWLQJ�WUDGH�LQ�VHUYLFHV��ZKHWKHU�WKH�IRUHLJQ�DQG�GR-

PHVWLF�VHUYLFHV�RU�VHUYLFH�VXSSOLHUV�DUH�µOLNH�VHUYLFHV¶�RU�µOLNH�VHUYLFH�

86��3�9DQ�GHQ�%RVVFKH��Op.cit.�S����
87  Ibid.�S�����
88  Ibid.�S�����
89  Ibid.�S�����
90  Ibid. S����
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VXSSOLHUV¶�� DQG�ZKHWKHU� WKH� IRUHLJQ� VHUYLFHV� RU� VHUYLFH� VXSSOLHUV� DUH�

JUDQWHG�µWUHDWPHQW�QR�OHVV�IDYRXUDEOH¶´91. 

,Q� UHJDUG�ZLWK� VXFK� OLNH� VHUYLFH� RU� OLNH� VHUYLFH� VXSSOLHUV��$UWLFOH�

;9,,�GRHV�QRW� VXJJHVW� WKDW� WKH�PRGH�RI� VXSSO\� LV� D� FRQVLGHUDWLRQ� LQ�

GH¿QLQJ�³OLNHQHVV´�RI�VHUYLFH��WKH�VWUXFWXUH�RI�VFKHGXOHV�SURYLGHV�WKDW�

D�PHPEHU¶V�FRPPLWPHQWV�DUH�PRGH�VSHFL¿F�92 There is the fact that in 

FRPPLWPHQW�RQ�PDUNHW�DFFHVV�$UWLFOH�;9,�RI�WKH�*$76��WKH�GUDPDWLF�

GLVFULPLQDWLRQ�EHWZHHQ�PRGHV�LV�SHUPLWWHG��PHPEHUV�PD\�OHW�WKH�VXS-

SO\�RI�D�VHUYLFH�WKURXJK�RQH�PRGH�DQG�QRW�WKURXJK�DQRWKHU�93�(YHQ��$UWL-

FOH�;9,,�GRHV�QRW�UHIHU�WR�WKH�PRGHV�RI�VXSSO\��0HPEHUV¶�FRPPLWPHQW�

WR�SURYLGH�QDWLRQDO�WUHDWPHQW�KDYH�EHHQ�VSHFL¿HG�PRGH�E\�PRGH��)RU�

H[DPSOH��D�PHPEHU�PD\�KDYH�RIIHUHG�WR�SURYLGH�QDWLRQDO�WUHDWPHQW�XQ-

GHU�PRGHV���DQG���EXW�QRW���DQG����KHQFH�WKLV�DJUHHPHQW�RI�VFKHGXOLQJ�

FRPPLWPHQWV�ZRXOG�VHHP�WR�LQGLFDWH� WKDW�PHPEHUV�PD\�OHJLWLPDWHO\�

NHHS� WKH� ULJKW� WR� GLVFULPLQDWH� EHWZHHQ� WKH� VDPH� VHUYLFH� VXSSOLHG� E\�

different modes.94   

&RQFHUQLQJ� WUHDWPHQW�QR� OHVV� IDYRXUDEOH��$UXS�VWDWHV� WKDW� WKH�QD-

WLRQDO�WUHDWPHQW�RI�WKH�*$76�UHTXLUHV�WKDW�IRUHLJQ�VHUYLFHV�DQG�VHUYLFH�

VXSSOLHUV� EH� DFFRUGHG� QR� OHVV� IDYRXUDEOH� WUHDWPHQW� WKDQ� LV� DFFRUGHG�

WR� ORFDO� FRXQWHUSDUWV�95�$UWLFOH�;9,,����RI� WKH�*$76�VXJJHVWV� WKDW� ³D�

PHPEHU�PD\�PHHW� WKLV� UHTXLUHPHQW�E\�DFFRUGLQJ� WR� IRUHLJQ� VHUYLFHV�

DQG� VHUYLFHV� VXSSOLHUV� HLWKHU� IRUPDOO\� LGHQWLFDO� RU� IRUPDOO\� GLIIHUHQW�

WUHDWPHQW� WR� WKDW�ZKLFK� LW� DFFRUGV� WR� LWV�RZQ� OLNH� VHUYLFHV�RU� VHUYLFH�

VXSSOLHUV´�96�$UWLFOH�;9,,����RI�WKH�*$76�SURYLGHV�WKDW�VXFK�WUHDWPHQW�

FRXOG�EH�FRQVLGHUHG�DV�OHVV�IDYRXUDEOH�LI�LW�PRGL¿HV�WKH�FRQGLWLRQV�RU�

FRPSHWLWLRQ� LQ� IDYRXU�RI�VHUYLFHV�RU�VHUYLFH�VXSSOLHUV�RI� WKH�PHPEHU�

FRPSDUHG� WR� OLNH� VHUYLFHV� RU� VHUYLFH� VXSSOLHUV� RI� DQ\� RWKHU�PHPEHU��

7UHELOFRFN�DQG�+RZVH�SRVH�WKDW�'XH�WR�WKH�IDFW�WKDW�$UWLFOH�;9,,�RI�WKH�

*$76�FRQWDLQV�D�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�UHJDUGLQJ�VHFWRUV�OLVWHG�

LQ�D�0HPEHU¶V� VFKHGXOH�� IRUPDOO\�GLIIHUHQW� WUHDWPHQW�RI� IRUHLJQ�SUR-

91  Ibid.�S�����
92��$DGLW\D�0DWWRR��µ1DWLRQDO�7UHDWPHQW�LQ�WKH�*$76��&RUQHU�6WRQH�RU�3DQGRUD¶V�%R[¶�

����������-��:RUOG�7UDGH������S�����
93  Ibid.�S����
94  Ibid.�S����
95��&��$UXS��Q�����S����
96  Ibid.�S����
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YLGHUV�PLJKW�EH�FRQVLVWHQW�ZLWK�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�EHFDXVH�

EDVHG�RQ�WKH�FRPPLWPHQW�VXFK�IRUPDOO\�GLIIHUHQW�WUHDWPHQW�ZRXOG�EH�

QR�OHVV�IDYRXUDEOH97��7UHELOFRFN�DQG�+RZVH�FRQVLGHU�WKDW�VXFK�QDWLRQDO�

WUHDWPHQW�DSSOLFDWLRQ�LV�YHU\�PXFK�D�GRXEOH�HGJHG�VZRUG�FRQFHUQLQJ�

IRUPDOO\�LGHQWLFDO�WUHDWPHQW��DQG�LW�PLJKW�EH�FRQVLGHUHG�WR�LQIULQJH�WKH�

QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�LI�LW�PRGL¿HV�WKH�FRPSHWLWLRQ�FRQGLWLRQV�

LQ� IDYRXU� RI� GRPHVWLF� VHUYLFH� SURYLGHUV98�� 6XFK� DSSURDFK� WR� QDWLRQDO�

WUHDWPHQW�PLJKW�FLUFXPYHQW�D�SURKLELWLRQ�RQ�LQWHQWLRQDOO\�GLVFULPLQD-

WRU\�PHDVXUHV��LW�UHÀHFWV�WKH�YLHZ�WKDW�HTXDO�WUHDWPHQW�LPSOLHV�DGDSWD-

WLRQ�RI�GRPHVWLF�UHJXODWLRQV�VR�WKDW�IRUHLJQ�SURYLGHUV�KDYH�VXEVWDQWLYH-

O\�HTXDO�FRPSHWLWLYH�RSSRUWXQLWLHV99�� ,W� LV� UHVXOWHG�IURP�$UWLFOH�;9,,,�

RI� WKH�*$76� WKDW� VWDWHV�H[SOLFLWO\� WKDW�0HPEHUV�PLJKW�QHJRWLDWH�DQG�

ELQG�ZLWKLQ�WKHLU�VFKHGXOHV�DGGLWLRQDO�FRPPLWPHQWV�DOWKRXJK�LW�LV�QRW�

FRQVLVWHQW�ZLWK�$UWLFOH�;9,,100��:72�6HFUHWDULDW�DOVR�DOORZV�0HPEHUV�

WR�ORGJH�UHVHUYDWLRQV�ZLWK�UHVSHFW�WR�QDWLRQDO�WUHDWPHQW�E\�VWDWLQJ�WKDW�

“a Member may wish to maintain measures which are inconsistent 

with both Articles XVI and XVII. Article XX: 2 stipulate that such 

measures shall be inscribed in the column relating to Article XVI 

on market access. Thus, while there may be no limitation entered 

in the national treatment column, there may exist a discriminatory 

measure inconsistent with national treatment inscribed in the mar-

ket access column. However, in accordance with Article XX: 2, any 

discriminatory measure scheduled in the market access column is 

also to be regarded as scheduled under Article XVII and subject to 

the provision of that Article. When measures inconsistent with both 

articles XVI and XVII are inscribed in the column relating to Article 

XVI (as provided for in Article XX: 2), Members could indicate that 

this is the case (e.g. by stating ‘also limits national treatment’ in the 

market access column)”101.      

2Q�WKH�RWKHU�KDQG��GXH�WR�WKH�IDFW�WKDW�WKHUH�LV�QR�VSHFL¿F�DJUHHPHQW�

LQ�WKH�*$77�QDWLRQDO�WUHDWPHQW��KHQFH��WKHUH�LV�QR�FLUFXPYHQWLRQ�VXFK�

SURYLGHG�LQ�WKH�*$76�QDWLRQDO�WUHDWPHQW��1HYHUWKHOHVV��D�PHDVXUH�GLV-

97��0�-��7UHELOFRFN�DQG�5�+RZVH��Q�����S�����
98  Ibid.�S�����
99  Ibid.�S������
100  Ibid.�S������
101  Ibid.�S������
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FULPLQDWLQJ�EHWZHHQ�µOLNH�SURGXFWV¶�GRHV�QRW�VXI¿FH�WR�FODLP�WKDW�WKLV�

PHDVXUH�LV�LUUHOHYDQW�WR�$UWLFOH�,,,����RI�WKH�*$77�UHJXODWLQJ�WUHDWPHQW�

QR�OHVV�IDYRXUDEOH102��$V�WKH�DSSHOODWH�%RG\�QRWHG�LQ�EC-Asbestos: 

7KHUH�LV�D�VHFRQG�HOHPHQW�WKDW�PXVW�EH�HVWDEOLVKHG�EHIRUH�D�PHD-

VXUH�FDQ�EH�KHOG�WR�EH�LQFRQVLVWHQW�ZLWK�$UWLFOH�,,,���«$�FRPSODLQLQJ�

0HPEHU�PXVW�VWLOO�HVWDEOLVK�WKDW� WKH�PHDVXUH�DFFRUGV�WR�WKH�JURXS�RI�

µOLNH¶�imported�SURGXFWV�µOHVV�IDYRXUDEOH�WUHDWPHQW¶�WKDQ�LW�DFFRUGV�WR�

WKH�JURXS�RI�µOLNH¶�domestic�SURGXFWV103.

)URP�WKH�H[DPLQDWLRQV�XVHG�DERYH�LQ�GHWHUPLQLQJ�ZKHWKHU�LQWHUQDO�

WD[DWLRQ�LV�UHOHYDQW�WR�WKH�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�UXOHG�LQ�$UWLFOH�

,,,����RI�WKH�*$77��DQG�ZKHWKHU�D�PHDVXUH�PDGH�LQ�D�VSHFL¿F�FRPPLW-

PHQW�LV�LQ�DFFRUGDQFH�ZLWK�QDWLRQDO�WUHDWPHQW�UHJXODWHG�LQ�$UWLFOH�;9,,�

RI�WKH�*$76��LW�FDQ�EH�VHHQ�WKDW�ERWK�SURYLVLRQV�LQFOXGH�OLNHQHVV�DQG�

WUHDWPHQW�QR�OHVV�IDYRXUDEOH�WHVWV�LQ�WKH�H[DPLQDWLRQ�LQ�RUGHU�WR�GHWHU-

PLQH�ZKHWKHU�WKH�FRQGXFWV�KDYH�EHHQ�FRQVLVWHQW�ZLWK�WKH�ERWK�QDWLRQDO�

WUHDWPHQW� SURYLVLRQV��7KHUHIRUH�� QDWLRQDO� WUHDWPHQW� REOLJDWLRQV� XQGHU�

WKH�*$77�DQG�WKH�*$77�KDYH�WKH�VDPH�ZD\�LQ�GHWHUPLQLQJ�ZKHWKHU�

WKHUH�LV�D�YLRODWLRQ�RI�QDWLRQDO�WUHDWPHQW�REOLJDWLRQ�RI�ERWK�SURYLVLRQV�

or not. 

,W�FDQ�EH�VHHQ�WKDW�WKHUH�LV�D�VLPLODULW\�EHWZHHQ�WKH�QDWLRQDO�WUHDWPHQW�

REOLJDWLRQ�XQGHU�WKH�*$77�DQG�WKH�*$76�LQ�WHUPV�RI�UHJXODWLQJ�SURG-

XFWV��VHUYLFHV�RU�VHUYLFH�VXSSOLHUV�ZKLFK�DUH�OLNH104��$UWLFOHV�,,,�����¿UVW�

VHQWHQFH�DQG�,,,����RI�WKH�*$77�DQG�$UWLFOH�;9,,����RI�WKH�*$76�RQO\�

DSSO\� WR� OLNH�SURGXFWV�� VHUYLFHV�RU� VHUYLFH� VXSSOLHUV105��7KH�$SSHOODWH�

%RG\�SRLQWHG�WKDW�³WKH�FRQFHSW�RI�µOLNH�SURGXFWV¶�LV�OLNH�DQ�DFFRUGLRQ�

ZKRVH�ZLGWK�YDULHV�GHSHQGLQJ�RQ�WKH�SURYLVLRQ�XQGHU�ZKLFK�WKH�WHUP�

LV�LQWHUSUHWHG��EXW�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�SURGXFWV�DUH�µOLNH�SURG-

XFWV¶��LV��LQ�HVVHQFH��D�GHWHUPLQDWLRQ�RI�WKH�QDWXUH�DQG�H[WHQW�RI�WKH�FRP-

SHWLWLYH�UHODWLRQVKLS�EHWZHHQ�WKHVH�SURGXFWV´106��,Q�GHWHUPLQLQJ�ZKHWKHU�

RU�QRW�LPSRUWHG�JRRGV�DUH�EHLQJ�GLVFULPLQDWHG�DJDLQVW�GRPHVWLF�JRRGV��

LW�UHTXLUHV�WKDW�WKHUH�PXVW�EH�WKH�WUHDWPHQW�RI�D�VLPLODU�GRPHVWLF�JRRGV�

102��3�9DQ�GHQ�%RVVFKH� Op.cit.�S�����
103��$SHOODWH�%RG\�5HSRUW��EC-Asbestos��SDUD������
104��3�9DQ�GHQ�%RVVFKH��Op.cit.�S�����
105  Ibid.�S����
106  Ibid.�S�����
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RI�ZKLFK�FRXOG�VHUYH�DV�WKH�EDVLV�IRU�FRPSDULVRQ107. Whether there are 

µOLNH¶�EHWZHHQ�LPSRUWHG�DQG�GRPHVWLF�JRRGV�DV�ZRUGHG�LQ�$UWLFOH�,,,��

���¿UVW�VHQWHQFH�RI� WKH�*$77��LW�UHVXOWV�IURP�EHLQJ�LPSRVHG�D�WD[�E\�

JRYHUQPHQW�RU�RWKHU�FKDUJH� WKDW�YDULHV�DPRQJ�JRRGV� WKDW�DUH�SDUW�RI�

FORVHO\�FRQQHFWHG�JURXS��IRU�H[DPSOH�DOFRKROLF�EHYHUDJHV108. The same 

DSSURDFK�FDQ�EH�VDLG�LQ�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�VHUYLFHV�RU�VHUYLFH�

VXSSOLHUV� DUH� µOLNH¶109��8QOLNH� LQ� WKH� FDVH� RI� SURGXFWV�� WKHUH� LV� QR� WKH�

SK\VLFDO�TXDOLWLHV�LQ�WKH�FDVH�RI�VHUYLFHV�FRXOG�EH�FRPSDUHG�LQ�RUGHU�WR�

DVFHUWDLQ�ZKHWKHU�WKHVH�VHUYLFHV�DUH�OLNH�VHUYLFHV�RU�QRW110��$V�D�UHVXOW��

WKH�GLVWLQFWLRQ�RI�WKH�VHUYLFHV�LV�QRW�HDV\�WR�EH�LGHQWL¿HG111��7KHUHIRUH��

LW�UHTXLUHV�IRU�FRPSDULVRQ�RI�WKH�WUHDWPHQW�RI�OLNH�VHUYLFHV��7KHUH�DUH�

VHYHUDO� LQGLFDWRUV�LQ�GHWHUPLQLQJ�µOLNHQHVV¶�DUH�³WKH�FKDUDFWHULVWLFV�RI�

WKH� SURGXFWV�� VHUYLFHV� DQG� VHUYLFH� VXSSOLHUV�� WKH� FODVVL¿FDWLRQ� RI� WKH�

SURGXFWV�� VHUYLFHV� DQG� VHUYLFH� VXSSOLHUV�� FRQVXPHU� WDVWHV� DQG� KDELWV�

UHJDUGLQJ�WKH�SURGXFWV��VHUYLFHV�DQG�VHUYLFH�VXSSOLHUV�DQG�IRU�SURGXFW�

WKHLU�HQG�XVH´112.

,,,�&21&/86,21

,Q� FRQFOXVLRQ�� WKH� GLVFULPLQDWLRQ� RI� QDWLRQDO� WUHDWPHQW� XQGHU� WKH�

*$77�DQG�WKH�*$76�VHHPV�WR�EH�de facto�GLVFULPLQDWLRQ�EHFDXVH�ERWK�

SURYLVLRQV�GR�QRW�SURYLGH�WKH�VXI¿FLHQW�PHDVXUHV�LQ�RUGHU�WR�¿QG�D�YL-

RODWLRQ�� ,W� UHVXOWV� IURP� WKH�*$76�QDWLRQDO� WUHDWPHQW� LV� GHULYHG� IURP�

WUDGLWLRQDO� FRQFHSWV�RI� WKH�*$77� WKDW� WKH� DSSOLFDWLRQ�RI� WKH�QDWLRQDO�

WUHDWPHQW�RI�WKH�*$77�LV�DGGXFHG�E\�WKH�*$76��

7KHUH� DUH� VHYHUDO� VLPLODULWLHV� EHWZHHQ� QDWLRQDO� WUHDWPHQW� RI� WKH�

*$77�DQG�WKH�*$76�FRQFHUQLQJ�GLVFULPLQDWLRQ�EHWZHHQ�IRUHLJQ�DQG�

GRPHVWLF�SURGXFWV�RU�VHUYLFHV��'LVFULPLQDWLRQ�XQGHU�WKH�QDWLRQDO�WUHDW-

PHQW�RI�WKH�*$77�DQG�WKH�*$76�LV�FRQVLGHUHG�DV�D�SUDFWLFH�WKDW�SUH-

YHQWV�IRUHLJQ�SURYLGHUV�IURP�HQMR\LQJ�DOO�FRPIRUWDEOH�IDFLOLWLHV�WKDW�DUH�

JLYHQ� WR� GRPHVWLF� SURYLGHUV�� 1RQ�GLVFULPLQDWRU\� DSSOLFDWLRQ� LQ� ERWK�

107��6��/HVWHU�DQG�RWKHUV��HGV���Op.cit.�S�����
108  Ibid.�S������
109��3�9DQ�GHQ�%RVVFKH��Op.cit. S�����
110��6��/HVWHU�DQG�RWKHUV��HGV���Op.cit.�S������
111  Ibid.�S������
112��3�9DQ�GHQ�%RVVFKH��Op.cit.�S�����
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SURYLVLRQV�PLJKW�DOVR�EH�LQWHUSUHWHG�LQ�WKH�PDUNHW�DFFHVV�LVVXH��0RUH-

RYHU��LW�LV�QRW�FRQVLGHUHG�DV�GLVFULPLQDWLRQ�RI�QDWLRQDO�WUHDWPHQW�RI�ERWK�

SURYLVLRQV�LI�LW�FRQFHUQV�RQ�ODZV��UHJXODWLRQV��RU�UHTXLUHPHQW�UHJXODWLQJ�

WKH�SURFXUHPHQW�E\�JRYHUQPHQW�DJHQFLHV��%RWK�SURYLVLRQV�XVH�OLNHQHVV�

DQG�WUHDWPHQW�QR�OHVV�IDYRXUDEOH�WHVW�LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�RU�

QRW�WKHUH�LV�D�GLVFULPLQDWLRQ�DJDLQVW�IRUHLJQ�SURGXFWV�RU�VHUYLFHV�RU�VHU-

YLFHV�VXSSOLHUV�

7KHUH� DUH� GLVWLQFWLRQV� EHWZHHQ� ERWK� SURYLVLRQV� LQ� WHUPV� RI� GLV-

FULPLQDWLQJ�DJDLQVW�IRUHLJQ�SURGXFWV��7KH�GLVFULPLQDWLRQ�XQGHU�QDWLRQDO�

WUHDWPHQW�RI�WKH�*$77�LV�DQ�REOLJDWLRQ�RI�JHQHUDO�DSSOLFDWLRQ�WKDW�DS-

SOLHV�ERWK� WR�SURGXFW�ZLWK� UHJDUG� WR�ZKLFK�PHPEHU�KDYH�PDGH� WDULII�

FRQFHVVLRQ� DQG� KDYH� QRW� EHHQ�PDGH��+RZHYHU�� XQGHU� WKH�*$76� WKH�

GLVFULPLQDWLRQ�RQO\�H[LVWV�LI�FRPPLWPHQWV�KDYH�EHHQ�VFKHGXOHG��0RUH-

RYHU��XQGHU�WKH�*$77��GLVFULPLQDWLRQ�H[WHQGV�WR�PDWWHUV�DW�LQWHUQDO�WD[-

DWLRQ�DQG�UHJXODWLRQ�RQO\��%XW�XQGHU�WKH�*$76�WKLV�LV�QRW�FOHDU�EHWZHHQ�

IURQWLHU�DQG�LQWHUQDO�UHVWULFWLRQV�� WKH�*$76�HPEUDFHV�DOO�SROLFLHV�WKDW�

PLJKW�GLVFULPLQDWH�EHWZHHQ�GRPHVWLF�DQG� IRUHLJQ�SURYLGHUV��)XUWKHU-

PRUH��GLVFULPLQDWLRQ�XQGHU�WKH�*$77�ZRXOG�RQO\�KDSSHQ�LQ�RQH�PRGH�

RI�GHOLYHU\�ZKLOH�XQGHU� WKH�*$76� LW�ZRXOG�KDSSHQ� IRU� DOO�PRGHV�RI�

GHOLYHULHV��,Q�WHUPV�RI�WUHDWPHQW�QR�OHVV�IDYRXUDEOH��LW�LV�SRVVLEOH�IRU�WKH�

*$76�WR�FLUFXPYHQW�D�EDQ�RQ�LQWHQWLRQDOO\�GLVFULPLQDWRU\�PHDVXUHV��,Q�

FRQWUDVW��LW�LV�QRW�UHFRJQLVHG�XQGHU�WKH�*$77��

5()(5(1&(6

/HJLVODWLRQV�

The General Agreement on Tariffs and Trade

The General Agreement on Trade in Services

&DVHV�

$SSHODWH�%RG\�5HSRUW��Korea-Alcoholic Beverages

3DQHO�5HSRUW��-DSDQ�±�$OFRKROLF�%HYHUDJHV�,,

$SSHOODWH�%RG\�5HSRUW��Japan- Alcoholic Beverages II

7H[WERRNV:

&��$UXS��The World Trade Organization Knowledge Agreements���QG�HGQ�&DPEULGJH�
8QLYHUVLW\�3UHVV��1HZ�<RUN������
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