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Abstract

Indeed, every state intends to explore and exploit its mineral resources. One of the ways to increase 

the area on which states can explore and exploit its mineral resources is by applying the Extended 

Continental Shelf (“ECS”) regime. This research explains the development and regulation of the 

ECS regime which include its requirements, sovereign rights over it, the role of the Commission on the 

Limits of the Continental Shelf, et cetera. This research then analyzes the ECS regime in Indonesia. 

This research uses a legal normative research method—which is of an explanatory and descriptive-

analytical character—and uses primary, secondary, and tertiary data. This research shows that 

Indonesia does not have a strong legal basis to apply the ECS regime nor a utilization plan for 

its ECS. This regime can be applied in north-west of Sumatera, south of Nusa Tenggara, and north 

of Papua. Indonesia has made a submission for the ECS in North-West Sumatera which has been 

accepted. The writer offers some advice: Indonesia should have further legal basis to apply the ECS 

regime and a utilization plan for its ECS.

Keywords: extended continental shelf; natural prolongation; sovereign rights.

I. INTRODUCTION

The Continental Shelf is indeed very important for a coastal state. 

The bigger the better, they say. Having this mindset is very understand-

DEOH�DV�����RI�WKH�&RQWLQHQWDO�6KHOI¶V�RXWSXW� LV�RLO�DQG�JDV��,Q�DGGL-

tion, the Continental Shelf also contains rich minerals such as silver, 

diamonds, copper.1 
The appeal of the Continental Shelf does not only 

lie in the resources discovered by man, but also other resources which 

are yet to be discovered in the future. This is why coastal states around 

the world race to have their Continental Shelves limits as seaward as 

possible. The eagerness of coastal states can be seen by the number 

$XWKRU�LV�$VVRFLDWH�DW�+DGLSXWUDQWR��+DGLQRWR�	�3DUWQHUV��D�PHPEHU�¿UP�RI�%DNHU�

	�0F.HQ]LH�,QWHUQDWLRQDO��D�6ZLVV�9HUHLQ��+H�REWDLQHG�KLV�%DFKHORU�RI�/DZ��6�+���

IURP� WKH� 8QLYHUVLW\� RI� ,QGRQHVLD� �������� +H� FDQ� EH� UHDFKHG� DW� QLNNLBNULVDGW\R#

yahoo.com.
1�5��5��&KXUFKLOO��$��9��/RZH��The Law of the Sea, ed. 3, Manchester University Press, 

1999, SS����������
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of submissions made to the Commission on the Limits of the Conti-

nental Shelf (“CLCS´���8QWLO�������D� WRWDO�QXPEHU�RI�PRUH�WKDQ�IRXU�

dozen states have made a submission.�

This article will address a number of issues in general. First, it will 

address the development of the Extended Continental Shelf (“ECS”) 

regime since its inception until recent developments in practice. Sec-

ond, it will address the ECS regime from a legal standpoint, i.e., its 

provisions in the United Nations Convention on the Law of the Sea 

����� ������ /DZ� RI� WKH� 6HD�&RQYHQWLRQ�³LOSC”). Third, it will ad-

dress the application of the ECS regime in Indonesia in its legislation 

and in practice in numerous areas. Last, this paper will provide con-

cluding remarks in which the author will give a brief conclusion and 

offer a number of suggestions with respect to the application of the 

ECS regime in Indonesia.

II. THE DEVELOPMENT OF THE EXTENDED CONTINENTAL 

SHELF REGIME

The Continental Shelf regime has been recognized for a long time; 

states have exercised their jurisdiction over their seabed and subsoil 

well beyond their territorial seas. As time progressed, so did the Con-

tinental Shelf regime, especially with the development of technology, 

which made states realize the potentials and possibilities lying beneath 

the waters. At the outset, the Continental Shelf was only recognized by 

a handful of states in their respective national laws. Today, the Conti-

nental Shelf is recognized world-wide. It is not only recognized through 

national laws, but also through customary international law and one of 

the most successful international conventions—the very LOSC with its 

sophisticated and highly technical provisions, a few among which con-

cern the ECS. Between the two extremes in time lies a time period of 

WKH�GHYHORSPHQW�RI�WKH�&RQWLQHQWDO�6KHOI�UHJLPH��7KLV�¿UVW�SDUW�RI�WKLV�

article will address that time period.

�  Commission on the Limits of the Continental Shelf, “Submissions through the Sec-

retary-General of the United Nations, to the Commission on the Limits of the Conti-

QHQWDO�6KHOI��SXUVXDQW�WR�DUWLFOH�����SDUDJUDSK����RI�WKH�8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�

WKH�/DZ�RI�WKH�6HD�RI����'HFHPEHU������´�DYDLODEOH�DW��KWWS���ZZZ�XQ�RUJ�'HSWV�ORV�

FOFVBQHZ�FRPPLVVLRQBVXEPLVVLRQV�KWP��DFFHVVHG�RQ����)HEUXDU\������
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A. THE CONTINENTAL SHELF BEFORE THE REGIME OF THE 

EXTENDED CONTINENTAL SHELF

3ULRU�WR�������WKH�&RQWLQHQWDO�6KHOI�ZDV�RQO\�UHFRJQL]HG�QDWLRQDOO\�

though states’ national laws. These states exercised their jurisdiction 

well beyond their territorial seas. At that time the concept of territo-

rial waters was already recognized from the school of thought of mare 

clausum (closed sea), which was an exception to Hugo Grotius’ mare 

liberum (free sea).3 
3ULRU�WR�������PRVW�VWDWHV�GHWHUPLQHG�WKHLU�WHUULWR-

rial waters to be at a distance of three nautical miles from the baseline, 

as is known as the “cannon-shot rule.”4 
However, the distance claimed 

for the Continental Shelf differed from state to state to some degree. For 

instance, Tunisia made a claim for 17 miles, whereas Panama made a 

FODLP�IRU�����PLOHV��
 
The reasons underlying the claims were primar-

ily for commercial reasons, such as for tunneling and exploitation of 

VHGHQWDU\� ¿VK��ZKLFK�FDQ�EH�IRXQG�DW�WKH�VHDEHG��

$�ELJ�PRPHQW� LQ� WKH�&RQWLQHQWDO�6KHOI¶V� OLIH�FDPH�LQ������ZKHQ�

the President of the United States of America (“USA”) made a 

proclamation to claim the Continental Shelf—the “Harry S. Truman 

Proclamation.”7 
This proclamation is the beginning of the modern con-

cept of the Continental Shelf as the international community knows it 

QRZ��7KLV�SURFODPDWLRQ� LV�VLJQL¿FDQW�IRU�D�QXPEHU�RI�UHDVRQV��,W�PHQ-

tioned the seabed and subsoil as a “natural prolongation” of the land 

3  Bryan A. Garner, Black’s Law Dictionary, HG�� ��� 7KRPDV� 5HXWHUV�� ������ S��

������ *DEULHO $GHOH\H��.R¿�$FTXDK�'DG]LH��World Dictionary of Foreign Expres-

sions: A Resource for Readers and Writers, Bolchazy-Carducci Publishers, 1999, p. 

�����*DUU\�5��5XVVD��'LUN�&��=HOOHUE��³)URP�0DUH�/LEHUXP�WR Mare Reservarum,” 

Marine Policy, vol. ���� ������ S�� ����%R� -RKQVRQ�7KHXWHQEHUJ�� ³0DUH�&ODXVXP� HW�

Mare Liberum,” Arctic,�YRO������QR���������, p. 491; Knud Haakonssen, The Free Sea, 

Liberty Fund, Inc., ������S��;YLLL�
4  Robert Jay Wilder, “The Three-Mile Territorial Sea: Its Origins and Implica-

tions for Contemporary Offshore Federalism,” Virginia Journal of International Law, 

YRO��������������������SS����������
���6X]HWWH�9�� 6XDUH]�� The Outer Limits of the Continental Shelf: Legal Aspects of 

their Establishment, 6SULQJHU��������SS���������
�  Ibid; Marhaeni Ria Siombo, Hukum Perikanan Nasional and Internasional, PT 

Gramedia 3XVWDND�8WDPD��������S�����
7  Harry S. Truman Proclamation (Proclamation of the United States of America no. 

�������3ROLF\�RI�WKH�8QLWHG�6WDWHV�:LWK�5HVSHFW�WR�WKH�1DWXUDO�5HVRXUFHV�RI�WKH�6XE-

VRLO�DQG�6HD�%HG�RI�WKH�&RQWLQHQWDO�6KHOI��6HSWHPEHU����������
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territory of the USA. Taking off from this premise, the USA claimed 

that any natural resources contained on the seabed and beneath the sub-

soil can be claimed by the USA. It also separates the regime of the 

water column and the seabed and subsoil. At that time, the USA rec-

ognized their territorial waters to be until the distance of three nautical 

miles. But the proclamation did not limit the distance of the Continental 

Shelf. It shall be noted, however, in a separated document issued by the 

White House at the same time the proclamation was made— the USA 

considers its natural prolongation until the distance where the depth of 

WKH�ZDWHU�LV� ����IDWKRP� OLQHV� ����� IHHW���7KH� FRQFHSW� RI�ZDWHU� GHSWK�

(isobaths) to determine the limit of the Continental Shelf remains 

relevant until this day. Lastly, the proclamation emphasized on the 

commerciality of the Continental Shelf, i.e. the Continental Shelf is 

important for the sake of exploitation of gas and mineral resources. 

The Harry S. Truman Proclamation sparked a number of other procla-

mations form other states, but most importantly it made the internation-

al community realize the importance of an international legal regime 

for the Continental Shelf.

In 1947, the United Nations issued Resolution 174 to form the In-

ternational Law Commission who among other things concerned about 

WKH�&RQWLQHQWDO�6KHOI�UHJLPH��,Q�������WKH�,QWHUQDWLRQDO�/DZ�&RPPLV-

sion handed over its work to the United Nations General Assembly. 

The latter then issued a resolution requesting the United Nations Secre-

tary General to form a law of the sea conference, and the United Na-

tions Conference on the Law of the Sea I (“UNCLOS I”) was formed.�
 

,Q�������81&/26�,�DGRSWHG�IRXU�FRQYHQWLRQV�RQ�WKH�ODZ�RI�WKH� VHD��

Convention on the Territorial Sea and the Contiguous Zone, Con-

vention on the High Seas, Convention on Fishing and Conservation 

of the Living Resources of the High Seas, and Convention on the Con-

tinental Shelf (“Continental Shelf Convention”).

The Continental Shelf Convention gives two limits of the Conti-

QHQWDO�6KHOI��GHSWK�RI� WKH�ZDWHU�FROXPQ�RI�����PHWHUV�DQG�GHSWK�ZKHUH�

exploitation can be conducted. The Continental Shelf Convention also 

stipulates about rights over the Continental Shelf. The rights over 

���8�1�*�$��5HVROXWLRQ�������;,���*HQHUDO�$VVHPEO\�RI�WKH�8QLWHG�1DWLRQV�&RQYHQ-

ing the Conference, ���WK�3OHQDU\�0HHWLQJ�����)HEUXDU\������
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the Continental Shelf are sovereign rights for the purposes of explora-

tion and exploitation.9 
$QRWKHU�SURYLVLRQ� RI� VLJQL¿FDQFH� LV� WKH�SURYL-

sion which stipulates rights over the Continental Shelf do not depend 

on occupation or proclamation; it is deemed that the rights are inherent 

to the coastal state.10 The Continental Shelf Convention was fairly suc-

FHVVIXO�ZLWK����VWDWH�SDUWLHV��,W�LV�WKH�¿UVW�LQWHUQDWLRQDO�LQVWUXPHQW�RQ�WKH�

Continental Shelf. Despite this, the Continental Shelf Convention was 

problematic because of the limit based on “exploitability.” The con-

cept of exploitability is very vague especially considering the different 

technological abilities which vary from place to place and time to time. 

1HYHUWKHOHVV��WKH�&RQWLQHQWDO�6KHOI�&RQYHQWLRQ�LV�RI�JUHDW�VLJQL¿FDQFH�

DV�LW�LV�WKH�¿UVW�LQWHUQDWLRQDO�LQVWUXPHQW�JRYHUQLQJ�WKH�&RQWLQHQWDO�6KHOI�

regime.

B. THE EXTENDED CONTINENTAL SHELF REGIME

8QWLO� ������ WKH� (&6� UHJLPH�ZDV� QRW� NQRZQ� WR� WKH� LQWHUQDWLRQDO�

FRPPXQLW\�� RU� DW� OHDVW�ZDV�QHYHU�SXW�LQWR�D�ELQGLQJ�LQVWUXPHQW�������

was the year the LOSC was made. The LOSC was made by United Na-

tions Conference on the Law of the Sea III (“UNCLOS III”), which 

started in 1974. UNCLOS III was negotiated on a consensus approach 

DQG� SDFNDJH�GHDO� DSSURDFK��7KH�ODWWHU�ZDV�VLJQL¿FDQW� LQ� WKH�IRUPLQJ�

of the ECS in the LOSC. On the seventh UNCLOS III, the ECS was 

RQH�RI� WKH� WRSLFV��ZKHUH� WKH�6RYLHW�8QLRQ� DQG� ,UHODQG�ZHUH� WKH�¿UVW�

two states to offer formulae and constraints for the outer limits of the 

ECS.11 
Their suggestions were adopted and were put into the LOSC 

which will be further addressed in the second part of this article.

In the eighth session, a number of key discussions were held. 

First, was a discussion which resulted in the term “recommendation” 

being used for CLCS’s decisions with respect to submissions submit-

ted to it.�� Second, was a discussion which resulted in the obligation 

9��7KH�&RQWLQHQWDO�6KHOI�&RQYHQWLRQ��$UWLFOH������
10��7KH�&RQWLQHQWDO�6KHOI�&RQYHQWLRQ��$UWLFOH������
11��6XDUH]���������op.cit,. S�����
��  Ted L. McDorman, “The Role of the Commission on the Limits of the Continen-

tal Shelf: A Technical Body in a Political World,” The International Journal of Ma-

rine and Coastal Law, vol. 17, no 3, ����� S������ 9ODGLPLU�-DUHV��³7KH�&RQWLQHQWDO�
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to make payments to the International Seabed Authority (“ISA”) for 

exploitation on the ECS. The provision was as a result of the package 

deal between coastal states—which were eager to have as big a Conti-

nental Shelf as possible—and landlocked and geographically disadvan-

taged states—which wished to gain advantage of the exploitation of 

the ECS as well.13 
The details of these provisions will be addressed in 

WKH�VHFRQG�SDUW�RI�WKLV�DUWLFOH��$V�RI�������WKHUH�DUH�����VWDWH�SDUWLHV�WR�

the LOSC.14 
&RXSOHG�ZLWK�WKH�IDFW�WKDW�LW�KDV�����$UWLFOHV�DQG�QLQH�DQ-

nexes, the LOSC is considered one of the most successful international 

FRQYHQWLRQV�DQG�LV�LQGHHG�WKH�PRVW�FRPSUHKHQVLYH�FRGL¿FDWLRQ�RQ�WKH�

law of the sea to date.

In recent times, coastal states are very enthusiastic about the ECS; 

LQ� WRWDO� WKHUH� DUH����VXEPLVVLRQV�PDGH�WR�WKH�&/&6�IRU�WKH�(&6��2XW�

RI�WKH�WRWDO����VXEPLVVLRQV��RQO\����UHFRPPHQGDWLRQV�KDYH�EHHQ�JLYHQ�

by the CLCS.��
 
This big gap between the number of submissions and 

recommendations is not always necessarily because the submissions 

were in conformity with the LOSC. The main reason this is happening 

LV�VLPSO\�EHFDXVH�WKH�&/&6�KDV�WRR�PXFK�RQ�LWV�SODWH��,Q�������ZKHUH�

DW�WKH�WLPH�WKHUH�ZHUH�RQO\����VXEPLVVLRQV��LW�ZDV�HVWLPDWHG�WKDW�&/&6�

FRXOG�RQO\�JR�WKURXJK�DOO�WKH�VXEPLVVLRQV�E\��������

The Continental Shelf indeed went through a lot of phases. It 

has come from a regime recognized only by a handful of states to a 

regime recognized worldwide. It has come from a simple distance-

6KHOI�%H\RQG�����1DXWLFDO�0LOHV��7KH�:RUN�RI�WKH�&RPPLVVLRQ�RQ�WKH�/LPLWV�RI the 

Continental Shelf and the Arctic,” Vanderbilt Journal of Transnational Law, vol. 

��������� ������ SS�� ����� �����
13  Ibid. S�����
14��7KH�8QLWHG�1DWLRQV��³&KURQRORJLFDO�OLVWV�RI�UDWL¿FDWLRQV�RI��DFFHVVLRQV�DQG�VXF-

cessions to the &RQYHQWLRQ� DQG� WKH� UHODWHG�$JUHHPHQWV� DV� DW� ���2FWREHU� ����´��

DYDLODEOH� DW�� KWWS���ZZZ�XQ�RUJ�'HSWV�ORV�UHIHUHQFHB¿OHV�FKURQRORJLFDOBOLVWVBRIB

UDWL¿FDWLRQV�KWP��DFFHVVHG�RQ����0DUFK������
��  Commission on the Limits of the Continental Shelf, “Submissions through the 

Secretary-General of the United Nations, to the Commission on the Limits of the 

&RQWLQHQWDO�6KHOI��SXUVXDQW�WR�DUWLFOH�����SDUDJUDSK����RI�WKH United Nations Conven-

WLRQ�RQ�WKH�/DZ�RI�WKH�6HD�RI����'HFHPEHU� �����´ available at: http://www.un.org/

'HSWV�ORV�FOFVBQHZ�FRPPLVVLRQBVXEPLVVLRQV�KWP��DFFHVVHG�RQ����2FWREHU������
��� �6X]HWWH�9�� 6XDUH]�� ³&RPPLVVLRQ� RQ� WKH� /LPLWV� RI� WKH� &RQWLQHQWDO� 6KHOI�´�Max 

Planck UNYB, ����, S������
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based regime, to a highly technical and complicated regime. The next 

SDUW�ZLOO�DGGUHVV�WKLV�WHFKQLFDO�DVSHFW�RI�WKH�&RQWLQHQWDO�6KHOI��VSHFL¿-

cally the ECS—which is regulated in the LOSC.

III. THE EXTENDED CONTINENTAL SHELF IN THE 1982 UNIT-

ED NATIONS CONVENTION ON THE LAW OF THE SEA

The LOSC is the hard-law basis of the ECS. The Continental Shelf 

LV�JRYHUQHG�LQ�3DUW�9,�RI�WKH�/26&��WLWOHG²DSSURSULDWHO\��RI�FRXUVH²

“CONTINENTAL SHELF.” This part will address the ECS from the 

perspective of the living provisions of the LOSC, from the rights and 

obligations of coastal states, the limits of the ECS, until the provisions 

regarding CLCS in Annex II of the LOSC. But before that, back to ba-

VLFV��WKH�GH¿QLWLRQ�RI�WKH�&RQWLQHQWDO�6KHOI�LWVHOI�

A. CONTINENTAL SHELF DEFINITION

$UWLFOH�������RI�WKH�/26&�SURYLGHV�WKDW�WKH�&RQWLQHQWDO�6KHOI�RI�D�

coastal state comprises the seabed and subsoil of the submarine areas 

that extend beyond its territorial sea throughout the natural prolonga-

tion of its land territory to the outer edge of the continental margin,17 

RU� WR� D�GLVWDQFH�RI�����QDXWLFDO�PLOHV�IURP�WKH�EDVHOLQHV�IURP�ZKLFK�

the breadth of the territorial sea is measured where the outer edge of 

WKH�FRQWLQHQWDO�PDUJLQ�GRHV�QRW�H[WHQG�XS�WR�WKDW�GLVWDQFH��$UWLFOH�������

of the LOSC stipulates that the continental margin comprises the sub-

merged prolongation of the land mass of the coastal state, and consists 

of the seabed and subsoil of the shelf, the slope�� and the rise.19 
It does 

17  International Oceanographic Commission, International Hydrographic Organiza-

tion, International Association Of Geodesy, A Manual on Technical Aspects of the 

United Nations Convention on the Law of the Sea – 1982, ed. 4, International Hy-

GURJUDSKLF� %XUHDX�� ����� S�� $SSHQGL[� ����� ³$V� GH¿QHG� LQ� $UW�� ����� DV follows: 

“The continental margin comprises the submerged prolongation of the land mass of 

the coastal State, and consists of the sea-bed and subsoil of the shelf, the slope and 

WKH�ULVH��,W�GRHV�QRW�LQFOXGH�WKH�GHHS�RFHDQ�ÀRRU�ZLWK its oceanic ridges or the subsoil 

thereof”.
��  International Oceanographic Commission, International Hydrographic Organiza-

tion, International Association Of Geodesy, op. cit., p. Appendix 1-10: “That part of 

the continental margin that lies between the shelf and the rise. Simply called the slope 

LQ�$UW�������”
19  Ibid.: “A submarine feature which is that part of the continental margin lying 
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QRW�LQFOXGH�WKH�GHHS�RFHDQ�ÀRRU�ZLWK�LWV�RFHDQLF�ULGJHV�RU�WKH�VXEVRLO�

thereof. From these provisions, it can be seen that the LOSC uses two 

GH¿QLWLRQV�IRU�WKH�&RQWLQHQWDO�6KHOI��¿UVW��XVLQJ�JHRORJ\�DQG��VHFRQG��

using distance.��

%�� &2$67$/�67$7(6¶�5,*+76�$1'�2%/,*$7,216�29(5�7+(�

CONTINENTAL SHELF

In order for coastal states to be able to explore and exploit their Con-

tinental Shelves, they must have the legal right to do that. With rights 

come the obligations, and this sub-part will address the coastal states’ 

rights and obligations over the Continental Shelf. The rights and obliga-

WLRQV�RYHU�WKH�&RQWLQHQWDO�6KHOI�ZLWKLQ�DQG�EH\RQG�����QDXWLFDO�PLOHV�

are slightly different. The difference comes from the different regime 

governing the water column above the Continental Shelf within and be-

\RQG��WKH�(&6������QDXWLFDO�PLOHV��$QRWKHU�GLIIHUHQFH�FRPHV�IURP�WKH�

compromise that was made during UNCLOS III for the Continental 

6KHOI�EH\RQG�����QDXWLFDO�PLOHV�

��� &RDVWDO�6WDWHV¶�5LJKWV�DQG�2EOLJDWLRQV�ZLWKLQ�����1DXWLFDO�0LOHV

Under Article 77(1) of the LOSC, coastal states exercise over 

the Continental Shelf sovereign rights for the purpose of explor-

ing it and exploiting its natural resources. “Sovereign rights” are ex-

ercise of control smaller than “full sovereignty,” but bigger than 

“jurisdiction.”�� According to the International Law Commission, 

sovereign rights are rights needed for and related to exploitation of 

the Continental Shelf including jurisdiction with respect to preventions 

of and punishments for violation of the coastal state’s national law.��

Sovereign rights over the Continental Shelf are exclusive, in 

between the continental VORSH�DQG�WKH�GHHS�RFHDQ�ÀRRU��VLPSO\�FDOOHG�WKH�5LVH�LQ�WKH�

Convention.”
��  Sharveen Persand, $�3UDFWLFDO�2YHUYLHZ�RI�$UWLFOH����RI�WKH�8QLWHG�1DWLRQV�&RQ-

vention on the Law of the Sea, The United Nations - The Nippon Foundation of Japan 

)HOORZVKLS�3URJUDPPH��������S���
��  Charlotte Breide, Phillip Saunders, Challenges to the UNCLOS Regime: National 

Legislation Which is Incompatible with International Law, International Hydrograph-

LF�2UJDQL]DWLRQ��������S����
��  International Law Commission, Yearbook of the International Law Commission 

������9ROXPH�,,��S�����.
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that other states cannot conduct exploitation of the natural resources 

without permission from the coastal state.��
 
Sovereign rights over the 

Continental Shelf are not dependent upon occupation or proclamation; 

therefore, sovereign rights over the Continental Shelf are inherent.�� 

6RYHUHLJQ�ULJKWV�KDYH�WKHLU�OLPLWV��$UWLFOH�������RI�WKH�/26&�VWLSXODWHV�

that in exercising sovereign rights, coastal states must not infringe navi-

gation and other rights provided in the LOSC.

��� &RDVWDO�6WDWHV¶�5LJKWV�DQG�2EOLJDWLRQV�RXWVLGH�����1DXWLFDO�0LOHV

In essence, the rights and obligations of coastal states on the Con-

WLQHQWDO� 6KHOI� EH\RQG����� QDXWLFDO� PLOHV� DUH� WKH� VDPH� DV� WKH� ULJKWV�

DQG� REOLJDWLRQV� ZLWKLQ� ���� QDXWLFDO� PLOHV�� 7KH�GLIIHUHQFHV�OLH�RQ�WKH�

water column above the continental shelf and the compromise that UN-

&/26�,,,�WRRN�IRU�WKH�(&6��:LWK�UHVSHFW� WR�WKH�¿UVW�GLIIHUHQFH��JLYHQ�

WKDW�WKH�VHDV�ZLWKLQ�����QDXWLFDO�PLOHV�DUH�WKH�WHUULWRULDO� VHD�� FRQWLJX-

ous zone, and exclusive economic zone, coastal states can exercise 

WKHLU�ULJKWV�RQ� WKH�ZDWHU�FROXPQ�ZLWKLQ�����QDXWLFDO�PLOHV��+RZHYHU�

WKH� VHD� EH\RQG� ���� QDXWLFDO�PLOHV�LV�WKH�KLJK�VHDV��LQ�ZKLFK�FRDVWDO�

VWDWHV�KDYH�QR�VSHFLDO�ULJKWV��7KLV�GLIIHUHQFH�KDV�DQ� HIIHFW�RQ�¿VKHULHV��

&RDVWDO� VWDWHV�GR�QRW�KDYH�VRYHUHLJQ� ULJKWV�RYHU� WKH�¿VK�EH\RQG�����

QDXWLFDO� PLOHV��FRDVWDO�VWDWHV�RQO\�KDYH�VRYHUHLJQ�ULJKWV�RYHU�WKH�¿VK�

ZLWKLQ�����QDXWLFDO�PLOHV��)LVK�EH\RQG�����QDXWLFDO�PLOHV�ZKLFK�IDOO�

ZLWKLQ�WKH�ULJKWV�RI�WKH�FRDVWDO�VWDWH�DUH�RQO\�VHGHQWDU\�¿VK��DV�WKH\� DUH�

considered to be part of the continental shelf.��

With respect to the second difference, coastal states have an obli-

gation to make payments to the ISA for the exploitation of the ECS, 

SXUVXDQW�WR�$UWLFOH����RI�WKH�/26&��7KLV�LV�EHFDXVH�RI�WKH�FRPSURPLVH�

taken between coastal states and landlocked and geographically dis-

advantaged states. The consideration is because the ECS regime cuts 

down the area of the continental shelf which is free from the juris-

diction of states.��
 
The rationale is because the deep sea of the ocean 

��  International Law Commission, loc.cit��7KH�/26&��$UWLFOH��������
��� �&OLYH� 6FKR¿HOG�� ,� 0DGH�$QGL�$UVDQD�� ³%H\RQG� WKH� /LPLWV"�� 2XWHU� &RQWLQHQ-

tal Shelf Opportunities and Challenges in East and Southeast Asia”, Contemporary 

Southeast Asia, YRO������QR����������S����
��  Churchill, op.cit., S������
����,QWHUQDWLRQDO�6HDEHG�$XWKRULW\��³,PSOHPHQWDWLRQ�RI�$UWLFOH����RI�WKH�8QLWHG�1D-

tions Convention on the Law of the Sea”, ISA Technical Study, QR������,QWHUQDWLRQDO�
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(“Area”) is a common heritage of mankind.��
 
The ISA is formed by 

the LOSC to organize and control activities on the Area, especially 

concerning the exploration and exploitation of the resources.��
 
There-

fore, as the Area is within the jurisdiction of the ISA, coastal states with 

an ECS—which shrinks the ISA’s jurisdiction—must make payments 

to the ISA for the exploitation of the ECS.

C. THE LIMIT OF THE CONTINENTAL SHELF

The outer limits of the continental shelf are determined using a com-

bination of formulae and constraints. The formulae concern the actual 

natural prolongation of the coastal state’s land mass, whereas the con-

straints serve as a limit to the formulae. In essence, coastal states can 

have an ECS for as long the natural prolongation is, but irrespective of 

how long the natural prolongation is, it is still subject to the constraints.

1. Natural Prolongation Formulae

,I�D�FRDVWDO�VWDWH¶V�FRQWLQHQWDO�PDUJLQ�H[WHQGV�EH\RQG�����QDXWLFDO�

miles, it can use two formulae to determine the natural prolongation: 

the Gardiner Formula/Irish Formula and the Hedberg Formula. These 

two formulae can be used alternatively and together, at the discretion of 

the coastal state, whichever provides the farthest limits.��

a. Gardiner Formula/Irish Formula

The Gardiner Formula/Irish Formula is the name used for the for-

PXOD�VWLSXODWHG�LQ�$UWLFOH�������D��L��RI�WKH�/26&��7KDW�$UWLFOH�VWLSX-

lates that the outer limits of the continental margin are at the points 

ZKHUH� WKH� WKLFNQHVV� RI� WKH� VHGLPHQWDU\� URFNV� LV� DW� OHDVW� ��� RI� WKH�

shortest distance from such points to the foot of the continental 

slope. So for instance, if the thickness of the sedimentary rocks 

is one nautical mile, then the outer limit is located at a distance 

of 100 nautical miles from the continental slope.30 
This formula is 

considered to be complicated given that it is heavily dependent on in-

6HDEHG�$XWKRULW\��������S����
��  Marta Chantal Ribeiro, What is the Area and the International Seabed Author-

ity?, l’Institut 2FpDQRJUDSKLTXH��������SS�����
����7KH�/26&��$UWLFOH��������
����6FKR¿HOG��op.cit., S�����
30  Ibid.
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formation directly obtained from the continental shelf.31

b. Hedberg Formula

An alternative to the Gardiner Formula/Irish Formula is provided in 

$UWLFOH�������D��L�� RI�WKH�/26&²FDOOHG�WKH�+HGEHUJ�)RUPXOD��%DVHG�

on the Hedberg Formula, the limit of the continental margin is at a line 

ZKLFK�FRQQHFWV�SRLQWV�ZKLFK�DUH�DW�D�GLVWDQFH�RI����QDXWLFDO�PLOHV�IURP�

the foot of the continental slope. The Hedberg Formula was made 

by Hollis D. Hedberg who opined that the Gardiner Formula/Irish For-

mula is too complicated to be implemented and is very much in favor 

of developed states as its implementation is costly and time consuming. 

The Hedberg Formula is much simpler given that to determine the rel-

evant points, coastal states must only determine the foot of the conti-

nental slope. After it is determined, it is only a matter of determining 

WKH����QDXWLFDO�PLOH�GLVWDQFH���

��� 7KH�([WHQGHG�&RQWLQHQWDO�6KHOI�&RQVWUDLQWV

After a coastal state has used the abovementioned formulae, it must 

apply the constraints given by the LOSC. There are two constraints 

JLYHQ� E\� WKH� /26&�� WKH� ¿UVW� ZKLFK� WDNHV� LQWR�DFFRXQW�WKH�GLVWDQFH�

from the baseline, and the second which takes into account the depth of 

the water above the ECS. It shall be noted that these two formulae can 

also be used alternatively and together, whichever is most advantageous 

for the coastal state.

D�� ����1DXWLFDO�0LOHV�IURP�WKH�%DVHOLQH

7KH�¿UVW�FRQVWUDLQW� WDNHV�LQWR�DFFRXQW� WKH�GLVWDQFH�IURP�WKH�EDVH-

OLQH��7KLV� FRQVWUDLQW� LV�SURYLGHG� LQ�$UWLFOH�������RI� WKH�/26&�ZKLFK�

VWLSXODWHV� WKDW� WKH� FRQVWUDLQW� RI� WKH� (&6� LV� VHW� DW� D�GLVWDQFH� RI� ����

nautical miles from the baseline. This method is very simple as no 

survey is needed. So long as points of the baseline are gathered—

ZKLFK� DUH� UHDGLO\� DYDLODEOH²FRDVWDO�VWDWHV�PXVW�RQO\�GUDZ�D�OLQH�����

nautical miles away from it.

31  David A. Colson, “The Delimitation of the Outer Continental Shelf between 

Neighboring States,” The $PHULFDQ� -RXUQDO� RI� ,QWHUQDWLRQDO� /DZ�� 9RO�� ���� 1R�� ��

(Jan., 2003), p. 93.
��  McDorman, loc.cit.
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E�� �����LVREDWK�������1DXWLFDO�0LOHV

The second constraint takes into account the depth of the water 

DERYH� WKH� (&6�� 7KLV�FRQVWUDLQW� LV� DOVR� SURYLGHG� LQ�$UWLFOH� ������ RI�

the LOSC which stipulates that the constraint of the ECS is set at a 

GLVWDQFH�RI�����QDXWLFDO�PLOHV�IURP�WKH�������PHWHU�LVREDWKV��ZKLFK�LV�

D� OLQH�FRQQHFWLQJ�WKH�GHSWK�RI�������PHWHUV��7KLV�FRQVWUDLQ�UHTXLUHV�D�

OLWWOH�PRUH�GDWD�DV�FRDVWDO�VWDWHV�PXVW�¿UVW�GHWHUPLQH� WKH�������PHWHU�

depths of the water column above their ECS. It should be noted that 

this constraint is used more in practice as more often than not, the ulti-

PDWH�GLVWDQFH� LV�PRUH�VHDZDUG�WKDQ�����QDXWLFDO�PLOHV�33

D. ANNEX II. COMMISSION ON THE LIMITS OF THE CONTI-

NENTAL SHELF

Annex II of the LOSC is the primary legal basis of the CLCS. The 

&/&6�FRQVLVWV�RI����PHPEHUV�ZKR�DUH�H[SHUWV�LQ�JHRORJ\��JHRSK\VLFV��

or hydrography, who are chosen by the LOSC member states taking 

into account a fair geographic representation.34 
The CLCS has two 

UROHV��¿UVW�LV�WR�PDNH�UHFRPPHQGDWLRQV�IRU�FRDVWDO�VWDWHV�ZKLFK�KDYH�

PDGH�VXEPLVVLRQV��DQG�VHFRQG�� LV� WR�SURYLGH� WHFKQLFDO�DQG�VFLHQWL¿F�

input if asked for by coastal states which intend to make a submission.��

It must be noted that the CLCS is not a legal body to resolve disputes; 

the CLCS does not adjudicate or make binding decisions as a court or 

arbitral body would. The CLCS is a technical body whose capacity is 

to evaluate whether or not the technical provisions on the ECS have 

been met by a coastal state which intends to delineate its ECS.��
 
This 

fact directly corresponds with the term used to describe the output of 

the CLCS, i.e., “recommendation,” not “decision” or “award.” The 

LOSC provides that the CLCS makes recommendations to coastal 

states which have made a submission to it. This recommendation only 

serves as a basis for the delineation. But only with the recommenda-

tion can delineation by a coastal state become binding.37

33  Persand, op.cit., p. 9; R. W. Smith, G. Taft, Legal Aspects of the Continental 

Shelf, in Peter Cook and &KULV�&DUOHWRQ��&RQWLQHQWDO�6KHOI�/LPLWV��7KH�6FLHQWL¿F�DQG�

Legal Interface, Oxford University Press, ������S��������
34��$QQH[�,,��$UWLFOH������
��  McDorman, op.cit., S�������$QQH[�,,��$UWLFOH������
����6FKR¿HOG��op.cit., p. 33.
37��7KH�/26&��$UWLFOH�������
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As a concluding remark for this part, it is safe to say that the ECS 

is a heavily regulated regime now. UNCLOS III has done a tremendous 

job in providing the basis for this regime, from the technical aspects to 

the legal aspects. While the ECS is made sure to be in the hands of 

coastal states (by providing the right for coastal states to delineate the 

ECS themselves, if they desire), its application is also made sure to be 

consistent, which is why the CLCS was formed.

IV. ANALYSIS OF THE APPLICATION OF THE EXTENDED 

CONTINENTAL SHELF REGIME IN INDONESIA

In this part, the writer will explain about the application of the 

ECS in Indonesia in its legislation and practice. This part will address 

existing laws and draft laws, as well as submissions to the CLCS which 

have been made and future submissions.

A. THE EXTENDED CONTINENTAL SHELF UNDER INDONE-

SIAN LAW

&XUUHQWO\�� ,QGRQHVLD� GRHV� QRW� KDYH� D� VSHFL¿F� ODZ� UHJDUGLQJ� WKH�

ECS. However, it is at a process of enacting a new law on the conti-

nental shelf, which will have provisions on the ECS regime. At this 

time, the basis for the application of the ECS in Indonesia is the LOSC 

LWVHOI��RU�UDWKHU�WKH�ODZ�ZKLFK�UDWL¿HV�WKH�/26&�

1. Existing Laws

Indonesia currently has a number of laws which refer to the con-

WLQHQWDO�VKHOI��+RZHYHU��QRQH�VSHFL¿FDOO\�UHJXODWH�WKH�(&6�LQ�,QGRQH-

sia. Indonesian laws that are of interest are: Law No. 1 of 1973 on the 

,QGRQHVLDQ�&RQWLQHQWDO�6KHOI� �³&RQWLQHQWDO�6KHOI�/DZ´���/DZ�1R����

RI� �����RQ�2LO�DQG�*DV��³2LO�DQG�*DV�/DZ´���/DZ�1R�����RI������RQ�

6WDWH�7HUULWRU\��³6WDWH� 7HUULWRU\�/DZ´��� DQG� /DZ�1R�� ��� RI� ����� RQ�

WKH�5DWL¿FDWLRQ� RI� WKH�8QLWHG�1DWLRQV�&RQYHQWLRQ� RQ� WKH�/DZ�RI�WKH�

6HD��³/26&�5DWL¿FDWLRQ�/DZ´��

7KH�&RQWLQHQWDO�6KHOI�/DZ�LV�WKH�RQH�,QGRQHVLDQ�ODZ�ZKLFK�VSHFL¿-

cally regulates about the continental shelf in Indonesia. However, as 

the year would suggest, it was made before the LOSC—by some dis-

tance, too. The Continental Shelf Law was made in accordance with 
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the Continental Shelf Convention, to which Indonesia was a state party. 

The Continental Shelf Law has the same provision regarding the lim-

its of the continental shelf as the Continental Shelf Convention, i.e., 

WR�D�GHSWK�RI�����PHWHUV�RU��WR�WKH�H[WHQW�ZKHUH�H[SORLWDWLRQ�LV�SRVVLEOH��

It shall be noted that the Continental Shelf Law is not yet been revoked.

The Oil and Gas Law has one Article which touches upon the 

FRQWLQHQWDO� VKHOI��$UWLFOH������� VWLSXODWHV� WKDW� WKH� ,QGRQHVLDQ�PLQLQJ�

area includes the land mass, waters, and continental shelf of Indonesia. 

,QGRQHVLDQ�PLQLQJ�DUHD�LV�GH¿QHG�DV�DQ�DUHD�ZKHUH�H[SORUDWLRQ�DQG�H[-

ploitation is possible. While the Oil and Gas Law declares Indonesia 

has the right to explore and exploit its continental shelf, it does not 

IXUWKHU�GH¿QH�WKH�FRQWLQHQWDO�VKHOI�RU�UHIHU�WR�D�ODZ�WKDW�GH¿QHV�LW�

7KH�6WDWH�7HUULWRU\�/DZ�JLYHV�D�GH¿QLWLRQ�RI�WKH�FRQWLQHQWDO�VKHOI��

Article 1(9) stipulates that the continental shelf:

“comprises the seabed and subsoil of the submarine areas that extend 

beyond its territorial sea, throughout the natural prolongation of the land 

territory to the outer edge of the continental margin, or to a distance of 

200 nautical miles from the baselines from which the breadth of the terri-

torial sea is measured where the outer edge of the continental margin does 

not extend up to that distance, until the furthest 350 nautical miles until 

100 nautical miles from the line connecting the depth of 2,500 meters.”

While the intention to include this article may be well—when read 

in isolation, it becomes misleading. This is as the Article makes it seem 

as though the limits of the continental shelf are the constraints only, 

without taking into account the Hedberg and Gardiner/Irish Formulae. 

The State Territory Law provides that Indonesia has sovereign rights 

over the continental shelf. An interesting point is that the State Terri-

tory Law makes reference to international law; Article 7 stipulates 

that the exercise of sovereign rights must be done in accordance 

with, among others, international law. Another point of interest in 

WKH�6WDWH�7HUULWRU\�/DZ�LV�$UWLFOH������ZKLFK�VWLSXODWHV�WKDW�,QGRQHVLD��

when not at the border with another state, shall unilaterally determine 

its territorial limits (including continental shelf). This provision seems 

to disregard the existence of the CLCS. With respect to the continental 

shelf and the ECS, the State Territory Law, while more advanced than 

other laws, still very much lacks the necessary provisions.
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/DVWO\��WKH�/26&�5DWL¿FDWLRQ�/DZ�LV�the basis for the application 

RI� WKH�(&6� LQ� ,QGRQHVLD��+RZHYHU��XVXDOO\� ,QGRQHVLDQ� UDWL¿FDWLRQ�RU�

DFFHVVLRQ�ODZV�RQO\�KDYH�WZR�DUWLFOHV�� WKH�¿UVW� VWLSXODWLQJ�ZKLFK�FRQ-

YHQWLRQ� ,QGRQHVLD� UDWL¿HV�RU�DFFHGHV� WR��DQG�VHFRQG�VWLSXODWLQJ�ZKHQ�

WKH�ODZ�EHFRPHV�HIIHFWLYH��WKH�/26&�5DWL¿FDWLRQ�/DZ�LV�QR�H[FHSWLRQ��

+HQFH��WKH� /26&�5DWL¿FDWLRQ� /DZ� LQ� QR� ZD\� UHJXODWHV� WKH� (&6� LQ�

Indonesia; it merely serves as a basis for the application of it.

As a conclusion, as of now, Indonesia does not have a law which 

regulates the ECS in Indonesia, from the submission mechanism, divi-

sion of authority and tasks, Indonesia’s exercise of its rights and obliga-

tion, etc.

��� 'UDIW�/DZ

As the current Continental Shelf Law is no longer in line with the 

LOSC, Indonesia is at a process of making a new Continental Shelf 

Law. The National Law Development Agency of the Ministry of Law 

and Human Rights (“NLDA”) has prepared an academic paper for 

the new Continental Shelf Law. In total NLDA has made two aca-

GHPLF� SDSHUV� IRU� WKH� QHZ� &RQWLQHQWDO�6KHOI�/DZ��PDGH�LQ������DQG�

������7KHVH� DFDGHPLF� SDSHUV� DUH� WKH� EDVLV� IRU� WKH� GUDIW� ODZ�� :LWK�

respect to the ECS, these academic papers have addressed it appro-

priately; they emphasized the potential of the ECS in Indonesia given 

the broad natural prolongation Indonesia has in numerous areas. At this 

time, Indonesia has not passed the new law on the Continental Shelf. 

However, the steps which have been taken so far looks promising for 

Indonesia to have a strong legal basis for the application of the ECS 

regime.

B. INDONESIA’S SUBMISSION FOR THE EXTENDED CONTI-

NENTAL SHELF

In this part, the author will address the application of the ECS in 

practice in Indonesia in its numerous areas. Indonesia has made one 

submission to the CLCS and duly obtained the recommendation. It is 

now also at a process of preparing other submissions to the CLCS 

for other areas.

Since approximately a decade ago, Indonesia has started to initiate 

PRYHV� WR�PDNH� D�VXEPLVVLRQ� WR� WKH� &/&6�� 7KH� ¿UVW� VWHS� ,QGRQHVLD�
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took was making a desktop study which was followed by a continental 

shelf survey. The data gathering period was done by the Geospatial 

Information Agency (“GIA”). For the desktop study, the GIA relied on 

readily available data which was obtained without a direct survey, such 

DV������EDWK\PHWULF�GDWD������VHDÀRRU�WRSRJUDSK\�GDWD�� ���� VHGLPHQWDU\�

URFN� WKLFNQHVV� GDWD�� ���� *RYHUQPHQW� 5HJXODWLRQ� 1R�� ��� RI������RQ�

WKH�/LVW�RI�,QGRQHVLDQ�%DVHOLQHV������WKH�FRDVWOLQH������H[FOXVLYH�HFR-

nomic zone maps, etc. After all the data was gathered, the Ministry 

of Foreign Affairs led the way to make the submission in front of the 

CLCS in New York.��

1. Submission: The Extended Continental Shelf in North-West Sumatera

2Q����-XQH������� ,QGRQHVLD�PDGH�D� VXEPLVVLRQ� WR� WKH�&/&6�IRU�

WKH�(&6� LQ� 1RUWK�:HVW� 6XPDWHUD�� 2Q� ��� 0DUFK� ������ $ULI� +DYDV�

Oegroseno made a presentation before the CLCS.39 
)LQDOO\�� RQ� ���

0DUFK�������WKH�&/&6�DGRSWHG�WKH�5HFRPPHQGDWLRQV�RI�WKH�&RPPLV-

sion on the Limits of the Continental Shelf in regard to the submission 

made by Indonesia in respect of the area North West of Sumatra on 

���-XQH�������7KH�UHFRPPHQGDWLRQ�ZDV�WKHQ�JLYHQ�WR� WKH�,QGRQHVLDQ�

government and the United Nations Secretary General.

a. Limits

For its submission, Indonesia used the Gardiner/Irish Formula; the 

Hedberg Formula was not used at all by Indonesia. As can be seen in 

Picture 4-1, the foot of the continental slope is very close to the baseline. 

Therefore, if Indonesia were to use the Hedberg Formula, it would not 

JDLQ�DQ\�(&6�DW�DOO��DV�WKH�OLPLW�ZRXOG�IDOO�ZLWKLQ�����QDXWLFDO�PLOHV�40

��  Author’s interview with Arif Havas Oegroseno, head of the Indonesian delegate 

for the submission before the CLCS; Author’s interview with Tri Patmasari, Head 

of GIA’s Sea Mapping; Sobar Sutisna, Tri Patmasari, DQG�.KD¿G��Indonesian Seach-

ing for Its Continental Shelf Outer Limits, (Bogor: National Coordinating Agency for 

6XUYH\V�DQG�0DSSLQJV���������S����
39  Arif Havas Oegroseno, whom the author met and interviewed for this article, was 

the Director General of Legal Affairs and International Treaties and head of the In-

donesian delegate for the submission before the CLCS; Commission on the Limits 

of the Continental Shelf CLCS/70, Twenty-seveth session, p. 3.
40  Commission on the Limits of the Continental Shelf, Summary of Recommen-

dations of the Commission on the Limits of the Continental Shelf in Regard to the 

Submission Made by Indonesia in Respect of The Area North :HVW�RI�6XPDWUD�RQ����

-XQH�������S�����



���

Extended Continental Shelf Regime in International Law:  Its Application in Indonesia

Volume 12 Number 3 April 2015

:LWK�UHVSHFW�WR�WKH�FRQVWUDLQWV��,QGRQHVLD�RSWHG�IRU�WKH�����QDXWL-

FDO�PLOH�OLPLW��$V�FDQ�EH�VHHQ�LQ�3LFWXUHV�����DQG������WKH�����QDXWLFDO�

mile limit is located far more seaward than the outer limits of the ECS. 

Indonesia’s coordinates were subsequently accepted by the CLCS, with 

minor differences41���7KH�GLIIHUHQFH�FDQ�EH�VHHQ�LQ�3LFWXUHV�����DQG�����

Picture 4-1

��

41 Ibid., p. 17.
�� Picture 4-1, Continental Shelf Submission of Indonesia, Partial Submission in 

respect of the area of North-West of Sumatra, Executive Summary, p. 7.  
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3LFWXUH����

43

b. Disputes and Possible Disputes

In its submission, Indonesia noted that there are no disputes in the 

North-West Sumatera area.44 
Interestingly, India sent a note verbale to 

WKH�&/&6��UHPLQGLQJ�WKH�ODWWHU�RI�$UWLFOH����RI�WKH�/26&�ZKLFK�VWLSX-

lates that delineation of the continental shelf between bordering states 

must be made through an agreement; the note verbale emphasized that 

the submission cannot have any prejudice to India.��
 
Indonesia replied 

to the note verbale with a note verbale of its own. It stated that it 

43��3LFWXUH������1/'$�1DVNDK�$NDGHPLV�5DQFDQJDQ�8QGDQJ�8QGDQJ�7HQWDQJ�/DQGDV�

.RQWLQHQ��1/'$��������S����
44  Continental Shelf Submission of Indonesia, Partial Submission in respect of the 

area of North-West of 6XPDWUD��([HFXWLYH�6XPPDU\��S����
��  Note Verbale ,QGLD��1R�1<�30����������������0DUFK������
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DJUHHV�ZLWK�,QGLD�UHJDUGLQJ�$UWLFOH����RI�WKH�/26&��DIWHU�ZKLFK�,QGR-

nesia reminded India and CLCS that Indonesia and India in fact have 

made an agreement—two, in fact—regarding the borders of the conti-

nental shelf between the two states.��

The two agreements were made in 1974 and 1977.47 
These two 

agreements comprehensively set out the coordinates of the borders of 

the continental shelf between Indonesia and India. Therefore, the sub-

mission made by Indonesia for the ECS in North-West Sumatera is 

free from any dispute with neighboring states.

c. Exploration and Exploitation

Indeed, the intention of Indonesia to make the submission is to ex-

plore and exploit its resources. However, based on the author’s inter-

view with Arif Havas Oegroseno and Tri Patmasari, Indonesia has 

not started exploration, let alone exploitation, on the ECS. This is 

because of a number of reasons.

Firstly, the issue is with respect to costs. In essence the farther 

away the area, the more pricey the exploration and exploitation cost 

will be. Two hundred nautical miles is a long way from the shore, and 

LW� VKDOO�EH�QRWHG� WKDW�QRW�HYHQ�DOO�RI� WKH�FRQWLQHQWDO�VKHOI�ZLWKLQ�����

nautical miles have been explored and exploited. Hence, Indonesia 

ZLOO� IRFXV� RQ� WKH� FRQWLQHQWDO� VKHOI�ZLWKLQ�����QDXWLFDO�PLOHV�¿UVW�

Secondly, according to Arif Havas Oegroseno, the major issue—as 

the author explored in the previous part—is the lack of legal framework 

for exploration and exploitation. The new law on the Continental Shelf 

itself has not yet been made. And usually, laws need to be further 

implemented by Government Regulations and Minister Regulations. 

According to him, Indonesia is in a unique position where externally, 

��  Note Verbale ,QGRQHVLD��1R������3RO�6*�9��������$SULO������
47  Agreement between the Government of the Republic of Indonesia and the Gov-

ernment of the Republic of India relating to the Delimitation of the Continental Shelf 

%RXQGDU\�EHWZHHQ�WKH�7ZR�&RXQWULHV��RSHQHG�IRU�VLJQDWXUH���$XJXVW�������HQWHUHG�

into force 17 December 1994); Agreement between the Government of the Republic 

of Indonesia and the Government of the Republic of India on the Extension of the 

1974 Continental Shelf Boundary between the Two Countries in the Andaman Sea 

and the Indian 2FHDQ��RSHQHG�IRU�VLJQDWXUH����-DQXDU\�������HQWHUHG�LQWR�IRUFH����

'HFHPEHU�������
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Indonesia is ready, but internally, it is not yet supported by the neces-

sary laws and regulations.

Thirdly, according to Tri Patmasari, until now, Indonesia has not 

PDGH�D�EHQH¿W�DQDO\VLV�IRU� WKH� (&6�� 7KLV� VRUW� RI� DQDO\VLV� LV� XVXDOO\�

conducted prior to Indonesia signing a certain agreement. It has also 

not yet made a utilization plan for the ECS. Hence, Indonesia made 

the submission without knowing how to make use of the ECS and 

even after the recommendation has been given, it still does not know 

how to make use of it.

As a conclusion, even though Indonesia has obtained the recom-

mendation from the CLCS, it is still far from exploring and exploiting 

the ECS. The ECS, for now, is a long-term investment for future gen-

erations which will have the capacity to explore and exploit the ECS.

��� )XWXUH�6XEPLVVLRQV

In its submission for the ECS in North-West Sumatera, Indonesia 

explicitly mentioned that it is a partial submission; Indonesia in-

tends to make other submissions for South Nusa Tenggara and North 

Papua.��
 
Indonesia has started to explore the possibilities for these two 

areas at the same time it started to explore the possibilities of North-

West Sumatera. The NLDA has acknowledged these potential in its 

academic paper, in which it included a map for Indonesia’s ECS po-

tentials, as can be seen in Picture 4-3.49

��  Commission on the Limits of the Continental Shelf, Summary of Recommen-

dations of the Commission on the Limits of the Continental Shelf in Regard to the 

Submission Made by Indonesia in Respect of The Area North :HVW�RI�6XPDWUD�RQ����

-XQH�������S����
49  Picture 4-3, NLDA, Naskah Akademis Rancangan Undang-Undang Tentang Lan-

GDV�.RQWLQHQ��1/'$��������S�����
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Picture 4-3

a. The Extended Continental Shelf in South Nusa Tenggara

7KH�SRWHQWLDO� RI� WKH�(&6� LQ�6RXWK�1XVD�7HQJJDUD�ZDV� ¿UVW� VHHQ�

in the desktop study, explained above. In addition to the desktop study, 

WKH�*,$�KDV�DOVR�FRQGXFWHG�D�VXUYH\�LQ�������7KLV� VXUYH\� LV� WKH� VDPH�

VXUYH\�ZKLFK�ZDV� GRQH� LQ� 1RUWK�:HVW� 6XPDWHUD� LQ� ����� DQG� ������

which proved to be very important for the CLCS’s approval. According 

to Tri Patmasari, the ECS in South Nusa Tenggara is not ready to be 

submitted as additional surveys are needed. The potential of the ECS 

LQ�6RXWK�1XVD�7HQJJDUD�FDQ�EH�VHHQ�LQ�3LFWXUH�����PDUNHG�³2&6���´

b. The Extended Continental Shelf in North Papua

Other than the desktop study Indonesia has conducted a number of 

VXUYH\V�KHUH� LQ� ������������ DQG²PRVW� UHFHQWO\²������ $FFRUGLQJ�

to Tri Patmasari, the surveys revolve especially around the Eauripik 

Rise. Indonesia has also made diplomatic moves for the ECS in North 
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Papua with neighboring states. These states are Papua New Guinea and 

0LFURQHVLD��%RWK�DUH� DW� WKH�ERUGHU�RI� ,QGRQHVLD�� ,Q������� ,QGRQHVLD��

Papua New Guinea, and Micronesia have made a trilateral meeting to 

discuss the ECS in the area around North Sumatera. Indonesia is 

open for the possibility of a joint submission with these neighbors.�� 

From the facts, the ECS submission preparation for North Papua is 

better prepared. It was estimated that Indonesia would launch its sub-

PLVVLRQ� E\� WKH� HQG� RI� ������+RZHYHU�� XQWLO� WKLV�DUWLFOH�ZDV�ZULWWHQ��

no submission was made. The potential of the ECS in North Papua 

FDQ�EH�VHHQ�LQ�3LFWXUH�����PDUNHG�³2&6����´

V. CONCLUSION

A. ANALYSIS AND CONCLUDING REMARKS

In this section the author will analyze the problems of the Indo-

nesian ECS. The main issue for the implementation of the ECS regime 

in Indonesia is the lack of a strong legal basis. The Continental Shelf 

Law is now essentially obsolete, although it still has not yet been re-

voked. The Continental Shelf Law was made long before LOSC and 

still uses the understanding of the Continental Shelf Convention that 

LV�QR�ORQJHU�DSSOLFDEOH�WR�,QGRQHVLD�VLQFH�������2WKHU�ODZV�JRYHUQLQJ�

WKH�FRQWLQHQWDO�VKHOI�DUH�DOVR�LQVXI¿FLHQW��7KH�2LO�DQG�*DV�/DZ� GRHV�

not recognize the regime of the ECS and only touches upon the conti-

nental shelf in general. The State Territory Law is a more applicable 

WR� WKH� (&6� UHJLPH� EHFDXVH� LQ� WKH� GH¿QLWLRQ� RI� WKH�FRQWLQHQWDO�VKHOI��

LW�PHQWLRQV�WKH�SRVVLELOLW\�RI�H[WHQGLQJ�WKH�FRQWLQHQWDO�VKHOI�XS�WR�����

nautical miles from the baselines or 100 nautical miles from a line con-

QHFWLQJ� WKH� GHSWK�RI������PHWHUV��+RZHYHU�� WKH� 6WDWH�7HUULWRU\� /DZ�

is also problematic. When the State Territory Law is read in isolation, 

it is as if Indonesia can extend its continental shelf to the maximum 

extent without any formulae. This is made worse by the provisions 

of the State Territory Law which states that the delimitation of the 

continental shelf can be done unilaterally. This is not in line with the 

LOSC, which requires a process through the CLCS. The applicability 

����&RPPLVVLRQ�RQ�WKH�/LPLWV�RI�WKH�&RQWLQHQWDO�6KHOI��&/&6�����7ZHQW\�WKLUG�VHV-

sion, p 9.
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RI�WKH�(&6�LV�VROHO\�UHO\LQJ�RQ� WKH�/26&�5DWL¿FDWLRQ�/DZ��+RZHYHU��

OLNH�RWKHU�UDWL¿FDWLRQ�ODZV��WKH�/26&�5DWL¿FDWLRQ�/DZ�RQO\�FRQVLVWV�RI�

two articles; it does not provide any further detailed provisions.

The absence of a strong legal basis for the adoption of the ECS 

UHJLPH� LQ� ,QGRQHVLD�UHVXOWV�LQ�VHYHUDO�RXWFRPHV��7KH�¿UVW�LV�WKH�ODFN�

of clarity of the rights and obligations of Indonesia over the ECS based 

on national law. Second, the absence of a strong legal basis means that 

Indonesia does not have a legal mandate to carry out exploration and 

exploitation over the ECS. This is viewed by Arif Havas Oegroseno 

as one of the main reasons—other than the high costs—why Indonesia 

has not started exploration and exploitation over the ECS.

In addition to a lack of a strong legal basis for the application of 

WKH� (&6� UHJLPH�� D�SUREOHP�OLHV�LQ�WKH�EHQH¿W�DQDO\VLV��ZKLFK�ZDV�QHY-

er done by Indonesia. This means that Indonesia made its submission 

ZLWKRXW�NQRZLQJ�ZKDW�EHQH¿WV�ZLOO�EH�REWDLQHG�ZKHQ� WKH�VXEPLVVLRQV�

are approved by CLCS though its recommendation. This also means 

Indonesia does not have utilization plan for the ECS. Arif Havas 

Oegroseno opined that Indonesia has not carried out exploration and 

exploitation because there is no legal basis and because of the high 

cost. Although it is true, in the opinion of Tri Patmasari, Indonesia has 

not carried out exploration and exploitation because there is no plan to 

do it to begin with.

B. SUGGESTIONS

Looking at the application of the ECS regime in Indonesia, the au-

thors offer two suggestions. First, there is the need for a strong national 

legal basis for the application of the ECS regime in Indonesia. The 

new Continental Shelf Law should contain provisions regarding the 

ECS in accordance with the LOSC. In addition to the new Conti-

nental Shelf Law, there should be implementing regulations for the 

exploration and exploitation over the ECS. Second, Indonesia needs 

WR�FRQGXFW�D�VWXG\�RU�DQDO\VLV�IRU�WKH�EHQH¿W�RI�REWDLQLQJ�WKH�(&6��7KLV�

should be done both for the ECS in North-West Sumatera as well as 

for the future ECS in South Nusa Tenggara and North Papua, so that 

when the CLCS give its recommendations, Indonesia is ready with its 

well-tailored utilization plan.



334

Jurnal Hukum Internasional

Volume 12 Number 3 April 2015

REFERENCE

Agreements

Agreement between the Government of the Republic of Indonesia and the Govern-
PHQW� RI� WKH� 5HSXEOLF� RI� ,QGLD� RQ� WKH�([WHQVLRQ� RI� WKH� �����&RQWLQHQWDO� 6KHOI�
Boundary between the Two Countries in the Andaman Sea and the Indian Ocean. 
�RSHQHG�IRU�VLJQDWXUH����-DQXDU\�������HQWHUHG�LQWR�IRUFH����'HFHPEHU�������

Agreement between the Government of the Republic of Indonesia and the Govern-
ment of the Republic of India relating to the Delimitation of the Continental Shelf 
Boundary between the Two Countries���RSHQHG�IRU�VLJQDWXUH���$XJXVW�������HQ-
tered into force 17 December 1994).

Geneva Convention on the Continental Shelf�� �RSHQHG�IRU�VLJQDWXUH����$SULO�������
HQWHUHG�LQWR�IRUFH����-XQH�������

Geneva Convention on Fishing and Conservation of the Living Resources of the High 
Seas���RSHQHG�IRU�VLJQDWXUH����$SULO�������HQWHUHG�LQWR�IRUFH����0DUFK�������

Geneva Convention on the High Seas.��RSHQHG�IRU�VLJQDWXUH����$SULO�������HQWHUHG�
LQWR�IRUFH����6HSWHPEHU�������

Geneva Convention on the Territorial Sea and the Contiguous Zone. (opened for sig-
QDWXUH����$SULO�������HQWHUHG�LQWR�IRUFH����6HSWHPEHU�������

Timor Sea Treaty between the Government of East Timor and the Government of 
Australia���RSHQ�IRU�VLJQDWXUH����0D\�������HQWHUHG�LQWR�IRUFH���$SULO�������

Regulations

Indonesia. Undang-Undang Nomor 1 Tahun 1973 tentang Landas Kontinen Indonesia. 
/1������������

,QGRQHVLD��8QGDQJ�8QGDQJ�1RPRU����7DKXQ������WHQWDQJ�3HQJHVDKDQ�United Na-
tions Convention on the Law of the Sea (Konvensi United Nations Tentang Hu-
NXP�/DXW���/1����������

,QGRQHVLD��8QGDQJ�8QGDQJ�1RPRU����7DKXQ������WHQWDQJ�0LQ\DN�DQG�*DV�%XPL��
/1�����������

,QGRQHVLD�� 8QGDQJ�8QGDQJ� 1RPRU� ��� 7DKXQ� ����� WHQWDQJ�:LOD\DK�1HJDUD�� /1��
���������

United States of America. Harry S. Truman Proclamation. (US Proclamation no. 
������� 3ROLF\� RI� WKH� 8QLWHG� 6WDWHV�:LWK�5HVSHFW� WR� WKH� 1DWXUDO� 5HVRXUFHV� RI�
WKH�6XEVRLO�DQG�6HD�%HG�RI� WKH�&RQWLQHQWDO�6KHOI�������

Books

$GHOH\H��*DEULHO�DQG�.R¿�$FTXDK�'DG]LH��World Dictionary of Foreign Expressions: 
A Resource for Readers and Writers. Bolchazy-Carducci Publishers. 1999.

&KXUFKLOO��5��5��DQG�$��9��/RZH��The Law of the Sea. Ed. 3. Manchester University 
Press. 1999.

Garner, Bryan A. Black’s Law Dictionary, HG�����7KRPDV�5HXWHUV�������

Haakonssen, Knud. The Free Sea.�/LEHUW\�)XQG��,QF�������

International Oceanographic Commission, International Hydrographic Organization 
and International Association Of Geodesy. A Manual on Technical Aspects of 
the United Nations Convention on the Law of the Sea – 1982, ed. 4. International 
+\GURJUDSKLF�%XUHDX�������



���

Extended Continental Shelf Regime in International Law:  Its Application in Indonesia

Volume 12 Number 3 April 2015

Persand, Sharveen. $�3UDFWLFDO�2YHUYLHZ�RI�$UWLFOH����RI�WKH�8QLWHG�1DWLRQV�&RQYHQ-
tion on the Law of the Sea. The United Nations - The Nippon Foundation of 
-DSDQ� )HOORZVKLS�3URJUDPPH�������

3UHVFRWW��9LFWRU��Resources of the Continental Margin and International Law. Ox-
IRUG�8QLYHUVLW\�3UHVV�������

Siombo, Marhaeni Ria. Hukum Perikanan Nasional and Internasional. PT Grame-
GLD�3XVWDND�8WDPD�������

Smith, R. W. An G. Taft. Legal Aspects of the Continental Shelf. Oxford Univer-
VLW\�3UHVV�������

6XDUH]�� 6X]HWWH� 9�� The Outer Limits of the Continental Shelf: Legal Aspects of 
their Establishment��6SULQJHU�������

Journals

Breide, Charlotte and Phillip Saunders. “Challenges to the UNCLOS Regime: Na-
tional Legislation Which is Incompatible with International Law”. International 
Hydrographic Organization�������

Colson, David A. “The Delimitation of the Outer Continental Shelf between Neigh-
boring States”. The American Journal of International Law.�9RO������1R���� �����

International Law Commission. “Yearbook of the International Law Commission 
����´��ILC Volume II. �����

,QWHUQDWLRQDO�6HDEHG�$XWKRULW\��³,PSOHPHQWDWLRQ�RI�$UWLFOH����RI�WKH�8QLWHG�1DWLRQV�
Convention on the Law of the Sea”. ISA Technical Study: No.12�������

-DUHV��9ODGLPLU�� ³7KH�&RQWLQHQWDO�6KHOI�%H\RQG�����1DXWLFDO�0LOHV��7KH�:RUN�RI�
the Commission on the Limits of the Continental Shelf and the Arctic”. Vander-
ELOW� -RXUQDO�RI�7UDQVQDWLRQDO�/DZ�9RO����������������

McDorman, Ted L. “The Role of the Commission on the Limits of the Continental 
Shelf: A Technical Body in a Political World”. The International Journal of Ma-
rine and Coastal Law.�9RO�����1R���������

United Nations. “The Law of the Sea: Training Manual for Delineation of the Outer 
/LPLWV�RI�WKH�&RQWLQHQWDO�6KHOI�%H\RQG�����1DXWLFDO�0LOHV�DQG�IRU�3UHSDUDWLRQ�RI�
Submissions to the Commission on the Limits of the Continental Shelf”. United 
Nations�������

5LEHLUR��0DUWD�&KDQWDO��³:KDW�LV�WKH�$UHD�DQG�WKH�,QWHUQDWLRQDO�6HDEHG�$XWKRULW\"´��

l’Institut Océanographique. �����

Russa, Garry R. and Dirk C. Zellerb. “From Mare Liberum to Mare Reservarum”. 
Marine Policy��9RO�����������

6FKR¿HOG��&OLYH�DQG�,�0DGH�$QGL�$UVDQD��³%H\RQG�WKH�/LPLWV"��2XWHU�&RQWLQHQWDO�
Shelf Opportunities and Challenges in East and Southeast Asia”. Contemporary 
Southeast Asia��9RO������1R����������

6XDUH]�� 6X]HWWH� 9�� ³&RPPLVVLRQ� RQ� WKH� /LPLWV� RI� WKH� &RQWLQHQWDO� 6KHOI´�� Max 
Planck UNYB. �����

6XWLVQD��6REDU��7UL�3DWPDVDU� DQG�.KD¿G�� ³,QGRQHVLDQ�6HDFKLQJ� IRU� ,WV�&RQWLQHQWDO�
Shelf Outer Limits”. National Coordinating Agency for Surveys and Mappings. 
�����

Theutenberg, Bo Johnson. “Mare Clausum et Mare Liberum”. Arctic.�9RO������1R�����
�����



���

Jurnal Hukum Internasional

Volume 12 Number 3 April 2015

Wilder, Robert Jay. “The Three-Mile Territorial Sea: Its Origins and Implications 
for Contemporary Offshore Federalism”. Virginia Journal of International Law. 
9RO���������������

Documents

NLDA. Naskah Akademis Rancangan Undang-Undang Tentang Landas Kontinen. 
�����

NLDA. Naskah Akademis Rancangan Undang-Undang Tentang Landas Kontinen 

�/DQMXWDQ��������

&RPPLVVLRQ�RQ�WKH�/LPLWV�RI�WKH�&RQWLQHQWDO�6KHOI��&/&6�����7ZHQW\�WKLUG�VHVVLRQ��
Commission on the Limits of the Continental Shelf. CLCS/70. Twenty-seveth 
session.

Commission on the Limits of the Continental Shelf. Summary of Recommendations 
of the Commission on the Limits of the Continental Shelf in Regard to the Sub-
PLVVLRQ�0DGH�E\�,QGRQHVLD�LQ�5HVSHFW�RI�7KH�$UHD�1RUWK�:HVW�RI�6XPDWUD�RQ����
-XQH������

Continental Shelf Submission of Indonesia. Partial Submission in respect of the area 
of North- West of Sumatra, Executive Summary.

Note Verbale ,QGLD��1R�1<�30����������������0DUFK������

Note Verbale ,QGRQHVLD��1R������3RO�6*�9�������$SULO������

8QLWHG� 1DWLRQV�� 5HVROXWLRQ� ����� �;,��� *HQHUDO� $VVHPEO\� RI� WKH� 8QLWHG� 1DWLRQV�
&RQYHQLQJ�WKH�&RQIHUHQFH�����WK�3OHQDU\�0HHWLQJ�����)HEUXDU\������

Internet

Commission on the Limits of the Continental Shelf. “Submissions through the Sec-
retary-General of the United Nations, to the Commission on the Limits of the 
&RQWLQHQWDO�6KHOI��SXUVXDQW�WR�DUWLFOH�����SDUDJUDSK����RI�WKH�8QLWHG�1DWLRQV�&RQ-
YHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD� RI����'HFHPEHU������´�$YDLODEOH�DW��KWWS���ZZZ�
un.org/Depts/los/clcs_new/commission_submissions.htm. Accessed on 17 Feb-
UXDU\������

8QLWHG�1DWLRQV��³&KURQRORJLFDO�OLVWV�RI�UDWL¿FDWLRQV�RI��DFFHVVLRQV�DQG�VXFFHVVLRQV�WR�
WKH�&RQYHQWLRQ�DQG�WKH�UHODWHG�$JUHHPHQWV�DV�DW����2FWREHU������´�$YDLODEOH�DW��
KWWS���ZZZ�XQ�RUJ�'HSWV�ORV�UHIHUHQFHB¿OHV�FKURQRORJLFDOBOLVWVBRIBUDWL¿FDWLRQV�
KWP��$FFHVVHG�RQ����0DUFK������

United Nations. “Treaty Collections, Chapter XXI (Law of the Sea), Sub-
FKDSWHU� �� �8QLWHG� 1DWLRQV� &RQYHQWLRQ� RQ� WKH� /DZ� RI� WKH� 6HD�� 0RQ-
WHJR� %D\�� ��� 'HFHPEHU� ������´� $YDLODEOH� DW�� KWWSV���WUHDWLHV�XQ�RUJ�
SDJHV �9LHZ'HWD L O V , , , �DVS["	VUF 75($7<	PWGVJBQR ;;,a�	F�
KDSWHU ��	7HPS PWGVJ�	ODQJ HQ��$FFHVVHG�RQ����)HEUXDU\������


