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Abstract

The Helsinki Memorandum of Understanding (MoU) signed in 2005 and facilitated by Finland 

former President Martii Ahtisaari with support from the European Union has brought peace to 

$FHK� DIWHU� ���\HDUV� DUPHG� FRQÀLFW� EHWZHHQ� WKH� *RYHUQPHQW� RI� ,QGRQHVLD� DQG� WKH� )UHH� $FHK�

Movement. The EU involves both in short and long term monitoring programs. During the mission 

in Aceh, several serious incidents involving the use of light weapons and directed toward the EU 

peace mission were recorded. Indonesian domestic law acknowledges the protection must be delivered 

to the internationally protected person based on Vienna Convention 1961 on Diplomatic Protection 

DQG�RWKHU� UHODWHG�FRQYHQWLRQV��:RXOG�WKH�UDWL¿FDWLRQ�RI�9LHQQD�&RQYHQWLRQ�VDWLVI\�WKH�SURWHFWLRQ�IRU�

the EU peace mission? An Act on Foreign Relation enacted as legal basis for international relation 

including with the EU and its missions argue would be able to answer the question. On the other side, 

EU enacted Protocol on the Privileges and Immunities of the European Union (the Protocol) to 

VHFXUH�LWV�PLVVLRQ�RYHUVHDV��7KH�SURWRFRO� LV�D�VSHFL¿F�OHJDO� LQVWUXPHQW�ZLWKLQ� WKH�(8� OHJDO� UHJLPH�

WKDW� ZDV� HQDFWHG� WR� IXO¿OO� WKH�QHHGV�RI�DQ�LQWHUQDWLRQDO�OHJDO�LQVWUXPHQW�RQ�(8¶V�OHJDO�SHUVRQDOLW\�

particularly the privileges and immunities aspects. The Protocol answers a main concern on legal 

relation between a State and EU mission including EU peace missions. However, as a non-member 

State and as a matter of law, Indonesia does not ratify the Protocol consequently Indonesia does 

not bind with the Protocol. The Indonesia Act on Foreign Relation is considered very basic for the 

current condition. Consequently, different interpretation between related State organs occurred. As 

a result, ineffective protection for the protected person such mandated by the international law 

remain measured. This condition does not suppose to happen since although remain debatable, 

DQ� LQWHUQDWLRQDO� FRRSHUDWLRQ�� DQ� LQÀXHQWLDO�H[WHUQDO� SRZHU� QRZDGD\V� LV� SOD\LQJ� YHU\� LPSRUWDQW�

role including in a peace process. Moreover, as Indonesia is strengthening its position within the 

international community, some improvements crucial to be supported.

Keywords: Helsinki Memorandum, peace mission personnel, the Indonesia Act 

on Foreign Relation

I. INTRODUCTION: THE INVOLVEMENT OF THE EU IN 

ACEH’S PEACE PROCESS 

The involvement of the EU in the Aceh’s peace process was not 

started through a direct formal communication; however it was initiated 

by a personnel communication between Farid Husain and Juha Chris-

tensen.1 Farid Husain was a member of team that was formed by Vice 

*Author is a Faculty Member at International Law Department, Faculty of Law Uni-

versitas Syiah Kuala, Banda Aceh, Indonesia.
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3UHVLGHQW�-XVXI�.DOD�WR�HQG� D�ORQJ�DUPHG�FRQÀLFW�LQ�$FHK��ZKLOH�-XKD�

Christensen is a Finnish businessman. After the failure of Cessation 

of Hostilities (COHA) that was facilitated by Hendry Dunant Center 

(HDC), communication between the two remain maintained even dur-

ing the declaration of State in Emergency for the whole province of 

Aceh by President Megawati at that time. Soon after Susilo Bambang 

Yudhoyono and Jusuf Kala sworn for President and Vice President, the 

HIIRUW�WR�HQG�WKH�FRQÀLFW�HQWHUHG�D�QHZ�SKDVH�VLQFH�ERWK�DUH�VXSSRUWHUV�

of the peace process such being conducted by Farid and Juha instead 

RI� PLOLWDU\� DSSURDFK� LQ� VROYLQJ� WKH� DUP� FRQÀLFW��5HDOL]HG� D� VXSSRUW�

RI� D�1*2�VXFK�DV�+'&� LV� LQVXI¿FLHQW� -XKD�&KULVWHQVHQ�DSSURDFKHG�

President Marti Ahtisaari, the former Finland president who had played 

a prominent role representing the EU in the negotiation process with 

Serbia’s President Slobodan Milosevic that has ended a long armed 

FRQÀLFW�LQ�.RVRYR�LQ������� Had a long and distinguished career as a 

diplomat at the UN including playing role in the peace process in 

Bosnia, Northern Island and Namibia had lead him to establish the 

Crisis Management Initiative (CMI) upon retirement. Although CMI 

is not an international organization however, Marti brought a greater 

degree of authority to the task of mediation than the HDC.3 Although 

less data available to portray the process of EU’s direct involvement at 

WKLV�VWDJH�KRZHYHU��ZLWKRXW�D�GRXEW�0DUWL¶V�¿JXUH�DEOH�WR�EULQJ�LQ�WKH�

UN Secretary General and Javier Solana the EU High Representative 

for Foreign and Security Policy to contribute in the peace process.4 In 

FRQFOXVLRQ�0DUWL¶V�SUR¿OH�DQG�DFFHVV�WR�KLJK�OHYHO�DXWKRULWLHV�DUH�FRQ-

sidered as the crucial things to gain support from the EU in the peace 

process.

The peace spirit developed under the European Union (EU) con-

text has widely spread out across the region and the process itself 

cannot be separated from the EU community particularly and also 

the international community commitment generally as promulgated in 

1 Damien Kingsbury in Edward Aspinall, The Helsinki Agreement: A More Promising 

Basis for Peace in Aceh?� µ3ROLF\�6WXGLHV���¶��(DVW�:HVW�&HQWHU�:DVKLQJWRQ�������
� Edward Aspinall, The Helsinki Agreement: A More Promising Basis for Peace in 

Aceh?�µ3ROLF\�6WXGLHV���¶��(DVW�:HVW�&HQWHU�:DVKLQJWRQ�������
3 Ibid.
4 Ibid.
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the United Nations Charter.� The right to peace nowadays develops 

DQG�KDV�EHHQ�GH¿QHG�QRW�MXVW�DV�LW�ZDV�GH¿QHG�ZKHQ�WKH�ULJKW�WR�SHDFH�

LQWURGXFHG� GXULQJ� WKH� HDUO\� VWDJH� RI� WKH� (8�ZKHQ� LW�ZDV� GH¿QHG� DV�

the collection of rights to be guaranteed to the citizens of the European 

Federation.� And it has now been transformed into rights that guaran-

teed to each of ‘world citizen’.

The involvement of an international organization in a peace pro-

cess is actively played by the UN; although it is described as compli-

FDWHG�SURFHVV�LQFOXGLQJ�IXOO�RI�SROLWLFDO�LQWHUHVWV��7KH�81�ÀDJ�LQ�RUGHU�

to maintain peace and security, a traditional idea of peacekeeping 

was introduced as an unarmed and lightly armed forces that assigned 

in a particular place to monitor an existing peace agreement in accor-

dance with chapter VI and VII of the Charter.� Furthermore, In order 

to create and maintain peace, the UN has three principles activities of 

SHDFH�RSHUDWLRQV�WKDW�FRQVLVW�RI�FRQÀLFW�SUHYHQWLRQ�DQG�SHDFHPDNLQJ��

SHDFHEXLOGLQJ�DQG�SHDFHNHHSLQJ��7KH�DFWLYLWLHV�RI�FRQÀLFW�SUHYHQWLRQ�

GHDO�ZLWK� WKH� ³VWUXFWXUDO� VRXUFHV� RI� FRQÀLFW´� DQG� KDYH� D� SXUSRVH� WR�

³EXLOG�D�VROLG�IRXQGDWLRQ�IRU�SHDFH´�� 3HDFHPDNLQJ�DGGUHVVHV�FRQÀLFWV�

LQ� SURJUHVV� DQG� KDV� D� SXUSRVH� WR� VWRS� FRQÀLFW� E\� XVLQJ� GLSORPDF\�

DQG�PHGLDWLRQ�DV�LWV�WRROV��3HDFHEXLOGLQJ�UHIHUV�WR�81�DFWLYLWLHV�WR�³HV-

WDEOLVK�WKH�IRXQGDWLRQV�RI�SHDFH´�DQG�³SURYLGH�WHFKQLFDO�DVVLVWDQFH�IRU�

GHPRFUDWLF�GHYHORSPHQW�DQG�SURPRWLQJ�FRQÀLFW�UHVROXWLRQ�DQG�UHFRQ-

ciliation techniques”.8

7KH�81�KDV�GH¿QHG�SHDFHNHHSLQJ�DV�µDQ�RSHUDWLRQ�LQYROYLQJ�PLO-

itary personnel, but without enforcement powers, undertaken by the 

United Nations to help maintain or restore international peace and se-

FXULW\� LQ� DUHDV� RI� FRQÀLFW�� 7KHVH� RSHUDWLRQV� DUH� YROXQWDU\� DQG� DUH�

� Objective of the United Nations, see UN Charter Art 1 Para 1 ‘to maintain interna-

tional peace and security, and to that end: to take effective collective measures for 

the prevention and removal of threats to the peace, and for the suppression of acts of 

aggression or other breaches of the peace, and to bring about by peaceful means….
�� /XFLR�/HYL�� ³7KH�&KDUWHU� RI�5LJKWV� DQG� WKH�(XURSHDQ�&RQVWLWXWLRQV´�� -RXUQDO� RI�

(XURSHDQ�6WXGLHV�8QLYHUVLWDV�,QGRQHVLD��9RO�,,,�1R����������
� Donald K. Anton, Mathew and Morgan, International Law: Cases and Materials 

�������������&KDSWHU�9,�LV�DERXW�3DFL¿F�6HWWOHPHQW�RI�'LVSXWHV�DQG�&KDSWHU�9,,� LV�

about Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts 

of Aggression.
8 Ibid, p. 488.
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based on consent and co- operation. While they involve the use of mil-

itary personnel, they achieve their objectives not by force of arms, thus 

contrasting them with the ‘enforcement action’ of the United Nations.9

,Q�WKH�FRQWH[W�RI�WKH�(8��WKH�(8�KDV�DOVR�SOD\HG�VLJQL¿FDQW�UROH�LQ�

maintaining the world peace. The involvement of the EU apart from its 

FRPPLWPHQW�XQGHU�WKH�81�ÀDJ�DOVR�PDUNHG�XQGHU�LWV�RZQ�ÀDJ�WKURXJK�

a program called ESDP (the European Security and Defense Policy). 

ESDP is a program that was launched by the EU Council in 1999 in re-

gard to provide immediate response by the EU under a voluntary basis 

toward crises that exist in a third country by providing autonomous 

and effective crisis management operation.10 $�VLJQL¿FDQW�QXPEHU�RI�

SHDFH�FRPPLWPHQW� UHFRUGHG�GXULQJ������ WR������ZKHUH� WKH� (8� KDV�

assigned 18 crisis management operations in 11 third countries.11 To 

provide legal protection for the operations, the EU signed a Status of 

Forces Agreement (SOFA) and Status of Mission Agreements (SOMA) 

ZLWK� WKH� WKLUG�VWDWHV�DQG�GH¿QHV� WKH�SULYLOHJHV�DQG�LPPXQLWLHV�RI� WKH�

missions and the personnel.�� %\� VLJQLQJ� WKH� DJUHHPHQW�� LW� EHQH¿WV�

the EU by providing opportunity to present its presence at the inter-

national level. Moreover it also gives chance to revise and implement 

a negotiating strategy for concluding status agreement with the third 

states under the ESDP.13

SOFAs and SOMA has been widely imposed by the EU14 however, 

there are some factors that prevented it emerges into a single legal in-

strument compared to diplomatic area such as the Vienna Convention 

�����RQ�'LSORPDWLF�3URWHFWLRQ��� Firstly, states send their military and 

civilian personnel abroad for different non-hostile purposes, including 

exercises, technical and advisory missions, and large-scale peacekeep-

9�0F&RXEUH\�DQG�:KLWH��DERYH�Q��������DV�LW�FLWHG�IURP�The Blue Helmets: A Review 

of United Nations Peacekeeping, ��
nd 

Ed, UN Publication) (1990) 4.
10�$XUHO�6DUL��³6WDWXV�RI�)RUFHV�DQG�6WDWXV�RI�0LVVLRQ�$JUHHPHQWV�8QGHU�WKH�(6'3��

the EU’s Evolving Practice”, the European Journal of International Law, Vol. 19 No. 

��������
11 Ibid.
�� Ibid.
13 Ibid.
14 R. J. Stanger in Aurel Sari, above.
�� E. Denza in Aurel Sari, above.
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ing operations.�� Secondly, the operational circumstances surrounding 

the deployment of foreign personnel differ drastically from one case 

to another. Legal arrangements devised for a stable and secure opera-

tional environment will almost certainly be unsuitable and inappropri-

DWH� LQ� SRVW��FRQÀLFW�VLWXDWLRQV�RU�FDVHV�ZKHUH�HIIHFWLYH�JRYHUQPHQWDO�

authority is lacking in the host state.�� Thirdly, great powers tend to 

rely on their dominant position to secure more favorable conditions of 

stay for their forces abroad than they are prepared to grant to foreign 

forces present in their own territory.18 The combined effect of the di-

verse objectives pursued by foreign personnel, different considerations 

of military and operational necessity, and the political disparities be-

tween sending states and host states means that SOFAs and SOMAs 

differ widely in their terms.19

In regard to the involvement of EU peace mission in Aceh-Indo-

nesia, a SOMA provides a legal basis for Aceh Monitoring Mission 

(AMM) to operate in Indonesia. The AMM was a civilian monitoring 

mission formed by the EU�� to perfom several tasks; monitor the de-

mobilization of Free Aceh Movement (Gerakan Aceh Merdeka/GAM) 

and monitor and assist with the decommissioning and destruction of 

its weapons, ammunition and explosives;(b) monitor the re-location of 

non-organic military forces and non- organic police troops; (c) monitor 

the reintegration of active Free Aceh Movement members; (d) monitor 

WKH� KXPDQ� ULJKWV� VLWXDWLRQ� DQG� SURYLGH� DVVLVWDQFH� LQ� WKLV� ¿HOG� LQ� WKH�

context of the tasks set out in points (a), (b) and (c) above; (e) monitor 

the process of legislation change; (f) rule on disputed amnesty cases; 

(g) investigate and rule on complaints and alleged violations of the 

Helsinki MoU; (h) establish and maintain liaison and good cooperation 

with the parties.��

Moreover, the AMM was acknowledged to have unrestricted free-

dom of movement in Aceh during and to succeed the mission. The In-

�� Aurel Sari, above.
�� Cf. M.J. Kelly, in Aurel Sari, above.
18 Prugh in Aurel Sari, above.
19 Aurel Sari, above.
���&RXQFLO�-RLQW�$FWLRQ����������&)63����6HSWHPEHU������
���0DQGDWH�RI�$FHK�0RQLWRULQJ�0LVVLRQ��VHH�$UW���&RXQFLO�-RLQW�$FWLRQ����������

&6)3����6HSWHPEHU������
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donesian government and the Free Aceh Movement do not have au-

thority to ‘veto’ or to control the operation without concern from the 

AMM. Furthermore if necessary the Head of AMM could decide on an 

exceptional basis that a patrol will not be escorted by the Government 

of Indonesia.�� Without a technical legal instrument however, these 

points cannot be implemented; therefore, a technical legal instrument 

is needed and a SOMA then signed between the EU and the Govern-

ment of Indonesia.

II. INTERNATIONAL LEGAL PROTECTION FOR INTERNA-

TIONAL ORGANIZATION STAFFS

An international organization must meet three requirements: it must 

be established by an international agreement; have its own organ, sepa-

rated organs and established under international law.�� Despite from the 

three requirements described, a ‘hybrid form’ of international organiza-

tion such as the International Committee of the Red Cross (ICRC) also 

widely been recognized as an international organization although it 

has not met the three requirements however, in practice it has been 

widely accepted as an international organization within the internation-

al community.�� Recognized as an international organization it would 

then automatically exercise legal personality under the international 

law. Looking at the requirements, without a doubt the European Union 

as an international organization entitled with legal personality that is 

FRQ¿UPHG�E\�7UHDW\�RI�/LVERQ���

In the context of the EU-Indonesia relation, Indonesia neither 

member of the EU nor the host state for the EU itself. However, legal 

relation between Indonesia and the EU has been established under 

the international law. The legal relation between the two international 

law subjects exists based on legal personality character bear by the 

EU. As a matter of law, an international organization such as the EU, 

�� See the Helsinki MoU; First legal basis for the operation of AMM can be found at 

the Helsinki MoU.
�� A.S Muller, International Law and their Host States; Aspects of their Legal Rela-

WLRQ��.OXZHU�/DZ�,QWHUQDWLRQDO��������S����
�� Ibid��S����
���6HH�$UW����7UHDW\�RI�/LVERQ������
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etc has two levels of legal personality: at the international level and at 

the level of legal order of the host state.�� Therefore, an international 

organization legally can perform negotiation and conclude a host 

agreement with a State. Furthermore, it also can lodge claims toward 

rights that have been awarded under the agreement under the host state 

legal procedure. International Court of Justice (ICJ) on Reparations for 

the Injuries Suffered in the Service of the United Nations case Advi-

sory Opinion 1949 argued that the organization (the UN) is an inter-

national person and entitle to legal personality, hold rights and duties 

similar to the States and its capacity to maintain its rights by bring-

ing international claims is recognized.�� 7KH�,&-�DI¿UPHG�WKDW�WKH�81�

is having legal personality therefore it has ability to accord protection 

to its agents in a manner similar to the rights of states to offer diplo-

matic protection to their nationals and the organization also has ability 

to bring claims against the states.��

Privileges and immunities granted to an international organiza-

tion directly related to legal personality status. Scholars argue that 

without the privileges and immunities an international organization 

FRXOG�¿QG�GLI¿FXOWLHV�LQ�SHUIRUPLQJ�LW�IXQFWLRQ�SURSHUO\��IRU�LQVWDQFH�

where the host state determines whether a person invited by the or-

ganization permitted to enter the host state territory or not.�� 'LI¿-

culties encounter by an international organization such depicted before 

ZRXOG�VLJQL¿FDQWO\�DIIHFW� WKH� LQVWLWXWLRQ� LQ� DFKLHYLQJ� LWV� REMHFWLYHV��

Therefore, privileges and immunities granted for international orga-

QL]DWLRQV�MXVWL¿HG�XQGHU�IXQFWLRQDO�QHFHVVLW\�EDVLV��WKH�SULYLOHJHV�DQG�

immunities are necessary for independent exercise of its functions by 

DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�DQG�LW�LV�QRW�JUDQWHG�IRU�EHQH¿WWLQJ�D�SDU-

ticular person in question.30 The privileges and immunities can be pro-

mulgated in the host agreement between an international organization 

DQG�D�VWDWH�RU�VSHFL¿HG�LQ�D�VHSDUDWHG�OHJDO�LQVWUXPHQW�

�� A.S. Muller, see QRWH�����S�����
�� ICJ Report 1949: Advisory Opinion for Reparation for Injuries in the Service of the 

United Nations Case.
�� Simon Chesterman, Thomas M. Franck, David M. Malone, Law and Practice of the 

8QLWHG�1DWLRQV��'RFXPHQWV�DQG�&RPPHQWDU\��1HZ�<RUN�8QLYHUVLW\�3UHVV�������S�����
�� Henry G. Schermers and Niels M. Blokker, International Institutional Law; 3

rd 
ed, 

8QLW\�ZLWKLQ�'LYHUVLW\��0DUWLQXV�1LMKRII��������S������
30 Ibid.
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Different from diplomatic privileges and immunities where the ba-

sis for granting the special status is based on representative theory or 

extra territory theory, personnel of an international organization also 

receives similar legal protection. When we look back to the develop-

ment of it legal status it could not be separated from the need for juris-

dictional immunities for the international organizations such expressed 

SHUVXDVLYHO\�E\�&�:��-HQNV�LQ�����31 and has developed until widely 

accepted by the international community as today practice. For the pro-

tection of the personnel of the international organizations it is widely 

divided into several groups; staffs,�� individual experts,33 delegates of 

members,34 delegates of non-members,�� delegates of other public in-

ternational organizations,�� and delegates of private international orga-

nizations and individual.��

In the international law studies, privileges and immunities of an 

LQWHUQDWLRQDO� RUJDQL]DWLRQ� SHUVRQQHO� VSHFL¿HG� ZLWKLQ� D� OHJDO� LQVWUX-

ments; the General Convention on the Privileges and Immunities of 

the United Nations,38 the Convention on Privileges and Immunities of 

the UN Specialized Agencies,39 are two examples of international legal 

instruments on this matter. Under the EU framework, two prominent 

legal instruments to deal with this issue have been enacted. And those 

protocols are the General Agreement on the Privileges and Immuni-

ties of the Council of Europe40 and the Protocol on the Privileges and 

Immunities of the European Communities.41 Apart from these two 

protocols there are also other legal instruments concern in this issue 

such as the Protocol on the Privileges and Immunities of the Euro-

pean Space Research Organization.�� This shows the implementa-

31 A. S. Muller, see QRWH�����S�����
�� Henry G. Schermers and Niels M. Blokker, see QRWH�����S����
33 Ibid��S������
34 Ibid��S������
�� Ibid��S������
�� Ibid��S������
�� Ibid��S������
38�$GRSWHG�LQ������
39�$GRSWHG�LQ������
40 Adopted in 1949.
41�$GRSWHG�LQ������
���$GRSWHG�LQ������
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tion of legal personality including the privileges and immunities of 

an international organization including its personnel is really crucial to 

achieve the objective of the organizations. In the area of diplomatic law, 

two legal instruments have been resulted by the international society 

in order to rule the privileges and immunities; the Vienna Convention 

RQ�'LSORPDWLF�5HODWLRQ������DQG�WKH�9LHQQD�&RQYHQWLRQ�RQ�&RQVXODU�

5HODWLRQV������

Comparing the two methods; host agreement and separated legal 

instruments, multilateral conventions or other names play an important 

role43 and it even widely practiced by international organizations. The 

host agreement usually has only brief regulation related to aspects of 

privileges and immunities. The EU for instance, it host agreement only 

UHJXODWHV�VSHFL¿F�PDWWHUV�FRQFHUQLQJ�WKH�VHDW�44 Therefore, multilateral 

legal instruments without a doubt is needed however, the next question 

LV�ZKDW�DERXW�QRQ��PHPEHU�VWDWHV��XQ�UDWL¿HG�WKH�FRQYHQWLRQ�SURWRFRO�"

III. INDONESIAN LAW ON THE PROTECTION FOR THE IN-

TERNATIONALLY PROTECTED PERSONS

/HJDO�SHUVRQDOLW\�RI�WKH�(8�VXFK�FRQ¿UPV�E\�7UHDW\�RI�/LVERQ�SUR-

vides legal basis for the EU to enter into an agreement with a third state 

including Indonesia in this respect. The entry into force of the Lisbon 

Treaty has replaced the European Community by the European Union. 

The involvement of the EU during Aceh’s peace process through es-

tablishing the Aceh Monitoring Mission (AMM) was mandated by 

the peace agreement between the Government of Indonesia and the 

Free Aceh Movement under Helsinki Memorandum of Understanding 

(MoU). Following the signing of the peace agreement, the Government 

of Indonesia invited the EU and the ASEAN countries; Brunei, Malay-

sia, Philippines, Singapore and Thailand to participate in AMM. The 

decision to involve in the peace process considered as a step forward 

LQ� WKH�(8¶V�HQJDJHPHQW�ZLWK�,QGRQHVLD�� ,W� UHÀHFWV� WKH�(8¶V�FRPPLW-

PHQW�WR�SURPRWLQJ�D�ODVWLQJ�SHDFHIXO�VHWWOHPHQW�WR�WKH�FRQÀLFW�LQ�$FHK�

and to increase stability throughout South-East Asia.�� This opinion 

43 A.S. Muller, see QRWH�����S�����
44 Ibid.
�� Draft Council Joint Action on the European Union Monitoring Mission in Aceh (In-
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UHSUHVHQWV� WKH����2FWREHU������FRPPLWPHQW�RI� WKH�(8� WRZDUG�,QGR-

nesia as described as to a united, democratic, stable and prosperous 

Indonesia and reiterated the EU’s respect for the territorial integrity of 

the Republic of Indonesia.�� Moreover the involvement also considers 

DV�WKH�¿UVW�(8�PRQLWRULQJ�PLVVLRQ�RI�LWV�NLQG�DQG�WKH�¿UVW�LQ�$VLD��$Q�

effective peace accord will allow post Tsunami reconstruction work to 

take place in conditions of security.��

Recognition of an international organization’s legal personality is 

aimed to protect the objective of the organization. An example of the 

widely accepted claim as stated by the UN ‘privileges and immunities of 

WKH�8QLWHG�1DWLRQV�DV�DUH�QHFHVVDU\�IRU�WKH�IXO¿OOPHQW�RI�LWV�SXUSRVHV¶�48 

Practice shows that functional approach bases the legal personality of 

an international organization that lead to recognition of privileges and 

immunities rather than representational basis.49 Several cases related to 

the implementation of international organizations privileges and immu-

nities had strengthened the legal position as argued by Shaw; Mendaro 

v. World Bank;�� Iran-US Claims Tribunal v. AS51; FAO v. INPDAI52; 

Mukuro v. European Bank for Reconstruction and Development.53

donesia) and draft Agreement between the EU and the Government of Indonesia on the 

Status of the EU led Monitoring Mission in Indonesia, Available at: http://www.publica-

WLRQV�SDUOLDPHQW�XN�SD�FP�������FPVHOHFW�FPHXOHJ����Y������KWPO�
�� Ibid.
�� Ibid.
48 See�$UWLFOH�����RI�WKH�81�&KDUWHU�
49�0DOFRP�1��6KDZ��,QWHUQDWLRQDO�/DZ���

th 
HG��&DPEULGJH��������S�������

�� The reason for granting the immunities to international organization as stated by the 

US Court of Appeals was to enable them to pursue their function effectively and in 

particular to permit them to operate free from unilateral control by a member state 

over their activities within its territory, further see Shaw see note 49.
�� The Dutch Supreme Court pointed that the interest of the international organization 

in having a guarantee that it will be able to perform its tasks independently and free 

from interferences under all circumstances and noted that an international organiza-

tion is in principle not subject to the jurisdiction of the courts of the host state in re-

spect of all disputes which are immediately connected with the performance of the 

tasks entrusted to the organization in question., further see Shaw, above.
�� The Italian Court of Cassation stated that immunities aimed to activities closely af-

fecting the institutional

SXUSRVHV�RI�WKH�TXDOL¿HG�LQWHUQDWLRQDO�RUJDQL]DWLRQV���IXUWKHU�VHH�6KDZ��DERYH�
�� The Employment Appeal Tribunal stated that immunity from suit and legal process 

ZDV�MXVWL¿HG�RQ�WKH�JURXQG�WKDW�LW�ZDV�QHFHVVDU\�IRU�WKH�IXO¿OOPHQW�RI�WKH�SXUSRVHV�RI�
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In Indonesian legal system, to response the need for a legal basis on 

international relation matters that is very crucial, Indonesia has enacted 

$FW�1R���������RQ�,QWHUQDWLRQDO�5HODWLRQ�ZKHUH�SULRU�WR�WKLV�HQDFWPHQW�

this aspects covered by some old regulation derived during Dutch colo-

QLDO�HUD��)XUWKHUPRUH��,QGRQHVLD�KDG�UDWL¿HG�WKH�9LHQQD�&RQYHQWLRQ�RQ�

'LSORPDWLF�5HODWLRQV�DQG�WKH�2SWLRQDO�3URWRFRO�DV�ZHOO�DV� UDWL¿HG�WKH�

Vienna Convention on Consular Relations and its optional Protocols 

LQ������ WKURXJK�$FW�1R���������7KH� VSLULW�RI� WKH�$FW�1R��������� LV�

to provide a legal basis for the practice of international relation by the 

government, including the mechanism and the structure, and protection 

of the citizen.�� 7KH�$FW� LWVHOI� MXVWL¿HV� WKH� OHJDO�UHODWLRQ�EHWZHHQ�WKH�

Indonesian Government and international organizations.��

Government particularly the authoritarian governments ruling the 

state by extensively justifying the policies are based on sovereignty. 

Sovereignty in a ‘narrow scope’ of interpretation basis recorded has 

been deployed by the above mentioned type of government and lead 

to human rights abuses. Sovereignty claims by the governments to de-

fend human rights abuses therefore, it is no longer acceptable.�� More-

over, good practice in diplomatic relation both among the states and the 

intentional organizations is very important since states are dependent 

among each other.

Basically Indonesia in implementing the privileges and immunities 

follows such regulated by the Vienna Convention. However, several 

FRQFHUQV�VKRZHG�DV�FDQ�EH�VHHQ�DW�$FW�QR���������6HYHUDO� SRLQWV�XQ-

derlined by the Indonesian Government such as in regard to privileges 

and immunities aspects. The privileges and immunities granted for in-

ternationally protected persons aimed to ensure the effectiveness of 

the bank in question for the preservation of its independence and neutrality from con-

trol by or interference from the host state and for the effective and uninterrupted exer-

cise of its multinational functions through its representatives, further see Shaw, above.
���6HH�$FW�1R���������RQ�,QWHUQDWLRQDO�5HODWLRQ�
���$UW��� ����$FW�1R���������GH¿QHV� LQWHUQDWLRQDO�SROLWLF�DV�SROLF\��DWWLWXGH�DQG� WKH�

Government of Indonesia steps that taken in building relation with other states, in-

ternational organizations and other international law subjects in dealing with interna-

tional problems for achieving national objective.
�� Beth A. Simmons, Mobilizing for Human Rights, International Law in Domestic 

3ROLWLFV��&DPEULGJH�8QLYHUVLW\�3UHVV�������
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diplomatic functions.�� It is interesting to analyze the diplomatic prac-

tice in Indonesia particularly related to privileges and immunities of the 

international organization including the EU peace mission. Although 

,QGRQHVLD�FRQ¿UPV�WR�LPSRVH�GLSORPDWLF�LPPXQLW\�VXFK�UHJXODWHG�E\�

WKH� 9LHQQD�&RQYHQWLRQ� ����� DQG� UHVWDWHG� XQGHU�$FW�1R� �������� RQ�

International Relation however, restrictions were imposed. The restric-

tion also imposed toward the international staffs; restriction during 

emergency status imposed by not releasing an entry permit for inter-

national organization staffs of the UN who are protected under the 

international law and granted privileges and immunities status. Some 

UN staff that protected under the international law and work in Aceh 

SULRU�WR�PLOLWDU\�HPHUJHQF\�VWDWXV�IRXQG�GLI¿FXOWLHV�ZLWK�HQWU\�SHUPLW���

7KH�OHJDO�EDVLV� WR�LPSRVH�UHVWULFWLRQ�LV�$FW�1R���������RQ�(PHU-

gency Law. Under the Emergency Law, president has authority to de-

clare emergency condition in a particular place and for all part of the 

country if necessary.�� The level of emergency itself divided into three 

statuses: civil emergency, military emergency and state of war. Presi-

dent authorized by the law as the highest authority for those three sta-

tuses and could form an emergency authority that would responsible for 

implementation of government policy to control and maintaining the 

emergency condition.�� There are three conditions where lead to state 

RI�HPHUJHQF\�GHFODUDWLRQ�E\�SUHVLGHQW��7KH�¿UVW�FRQGLWLRQ�LV�ZKHUH�GR-

mestic security and law and order is threatened by rebellion or a mas-

sive natural disaster and the authority who responsible no longer able 

to handle to condition. The second condition is where a threat to state 

LV�LGHQWL¿HG��FRQVLGHUHG�HQGDQJHU�WKH�VWDWH�DQG�FRXOG�WULJJHU�D�ZDU��$QG�

WKH�ODVW�FRQGLWLRQ�LV�ZKHUH� VWDWH�IDFLQJ�VSHFL¿F�±KLJK� OHYHO� WKUHDW� WKDW�

could endanger state sovereignty.�� Those conditions related to three 

VWDWXVHV� PHQWLRQHG� EHIRUH�� 7KH� ¿UVW� FRQGLWLRQ� ZRXOG� OHDG� WR� &LYLO�

�� See�$FW�1R��������RQ�5DWL¿FDWLRQ�RI�WKH�9LHQQD�&RQYHQWLRQ�
�� Muhammad Putra Iqbal, ‘Emergency Statuses and Right to Health Care Under 

Indonesian Law’, International Humanitarian Law in East and Southeast Asia Re-

JLRQDO�0HHWLQJ��,&5&��%HLMLQJ��������-XQH������
�� Indonesia. Art 1 of Government Regulation No 23/1959 on Emergency/Act No 

52/1960 (Emergency Law)��6*���������
�� Hikmahanto Juwana, Human Rights in Indonesia in Randall Peerenboom and Car-

ROH�-��3HWHUVRQ��(GV���DERYH��3������
�� Indonesia, see�QRWH����
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Emergency status, the second one would lead to Military Status and the 

third one would lead to State of War.�� During military emergency the 

military authority under the law can impose several restrictions such 

as restriction in communication access, exports, transportation, postal 

control, right to assembly including freedom of assembly and even can 

limit right to live in a part of a region.��

2Q�1RYHPEHU������DQ� LQFLGHQW� LQYROYLQJ�GHOHJDWLRQ�RI�*HUPDQ\�

Red Cross personnel was occurred. The head of delegation a German 

nationality was shot in his vehicle and severely wounded. Latter on 

an incident involving European Union representative also recorded. A 

JXQPHQ�UHOHDVH�VRPH�¿UH�GLUHFWLQJ�WR�KHDG�RI�UHSUHVHQWDWLYH¶V�UHVLGHQW��

Unfortunately investigation result conducted by local police supported 

by national police was never release to public.��

IV. CONCLUSION

Reparation for Injuries Case FRQWULEXWHG�VLJQL¿FDQWO\�WR�WKH�GHYHO-

opment of the international law particularly related to legal personality 

of an international organization aspect. International organizations as 

one of international law subjects receive legal protection by been 

granted privileges and immunities status under functional basis by 

multilateral conventions and host state agreement. Since a convention 

does not bind over a third state or non member state a further legal ac-

tion should be imposed. A bilateral treaty between two states should be 

singed to provide legal protection for the peace mission personnel who 

FXUUHQWO\�VHUYLQJ�LQ�QREOH�ZRUN�ZKLFK�LV�WR�FUHDWH�SHDFH�LQ�D�FRQÀLFW�

state/area. In the EU framework, apart from the conventions the EU 

also create a bilateral legal instrument to protect its personnel during a 

peace mission both SOFA and SOMA.

On the other side the role of national law is crucial to protect the in-

ternationally protected persons that protected both by the conventions 

and also a bilateral treaty such as SOFA or SOMA. Although Indonesia 

is not an EU member and does not bind by the EU legal regime such 

�� Hikmahanto Juwana, see�QRWH����
�� Ibid.
�� Kontras Aceh Report Polisi dan Harapan Semu Masyarakat, 0DUFK������
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as the Lisbon Treaty and in this regard particularly the Protocol on 

the Privileges and Immunities of the European Union, by signing a 

bilateral treaty (SOMA), legal obligations derived. Therefore, the 

protection shall be delivered since maintaining good relation with 

other states would positively contribute toward the development and 

also Indonesia’s political position at the international level. Although 

Indonesian domestic law related to legal protection for international 

organization personnel to some extend can be described as ‘very basic’ 

however as a matter of law is compatible with the international standard 

WKDW�KDG�GHYHORSHG�XQGHU�WKH�9LHQQD�&RQYHQWLRQ������RQ�'LSORPDWLF�

Relation. Indonesia as a member of international community has con-

tributed toward creating a peaceful world by participating in some 

SHDFH�EXLOGLQJ�PLVVLRQV�XQGHU�WKH�81�ÀDJ��,Q�LW�GRPHVWLF�FDVH��D�ORQJ�

DUPHG�FRQÀLFW�LQ�$FHK�KDV�FDPH�WR�DQ�HQG�E\�D�YHU\�VLJQL¿FDQW�UROH�RI�

the EU through it peace mission as well as its individual contribution 

WKDW�DSSURYHG�DQG�UHTXHVWHG�RI¿FLDOO\�E\�WKH�,QGRQHVLDQ�*RYHUQPHQW��

At this point, however a more serious legal enforcement should be 

showed by the government in order to achieve the national objective 

DV�VWDWHG�LQ�WKH�SUHDPEOH�RI�WKH�,QGRQHVLDQ������&RQVWLWXWLRQ�
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