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Abstract: Artikel ini adalah untuk membahas status perempuan dalam teks-teks 

agama Islam, terutama ayat-ayat Quran dan Hadis teks yang dianggap 

"misoginis." Ada kebutuhan mendesak untuk membaca kembali teks-teks agama 

Islam karena mereka digunakan oleh ulama klasik untuk menghasilkan fikih 

mereka. Fikih klasik tadi, bersama-sama dengan teks, diadopsi oleh umat Islam 

kontemporer di luar konteks dan, kadang-kadang, telah digunakan untuk 

mengabadikan ketidaksetaraan gender dalam kehidupan sosial. Contoh kasusnya 

antara lain adalah kritik, dan bahkan penolakan, terhadap reformasi hukum 

keluarga yang diusulkan oleh negara. Artikel ini berpendapat bahwa nilai-nilai 

universal yang terkandung dalam teks-teks agama Islam yang mempromosikan 

keadilan dan, dengan demikian, menghormati hak-hak perempuan serta bertujuan 

untuk mencapai kesetaraan di antara diferensiasi gender dalam kehidupan sosial 

perlu disosialisasikan. Pemahaman sensitif gender ini terhadap teks-teks agama 

Islam disosialisasikan untuk lebih meningkatkan kesadaran masyarakat terhadap 

hak-hak womens dan isu-isu kesetaraan gender dalam Islam. 

Kata Kunci: Hak Perempuan, Kesetaraan Gender, Hukum Islam 

 

I. Introduction 

At the end of 2004, the drafting team of the Ministry of Religious Affairs 

for the revision of statutory Islamic law launched the Counter Legal Draft 

Kompilasi Hukum Islam (CLD KHI). This CLD KHI was intended as an 

alternative to the proposed bill on religious courts for marriage and inheritance, 

which still uses the Presidential Instruction No. 1/1991 on Kompilasi Hukum 

Islam (the Compilation of Islamic law of Indonesia). The draft sought to promote 

the universal principles of Islam such as gender equality, pluralism, and human 

rights. With regard to marriage, the CLD KHI, for example, allows interfaith 

marriage which is strictly banned by the existing marriage law in Indonesia, i.e. 

Undang-Undang No 1/1974 tentang Perkawinan and Instruksi Presiden No 
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1/1991 tentang Kompilasi Hukum Islam, and bans polygamy which is allowed by 

the aforementioned regulations.
1
 

This effort quickly received strong objections from `ulama, Islamic law 

scholars and Muslim groups. The CLD KHI was accused of infringing the 

doctrines of Islam in the 4XU¶DQ and the Hadith. Therefore, it had to be revoked 

so as not to create restlessness among Muslim communities.
2
 Based on this, the 

incumbent Minister of Religious Affairs at that time, Said Agiel al-Munawar, 

issued a letter on 12 October 2004 No.: MA/271/2004 to the drafting team. That 

letter warned the team not to organize similar seminars or activities on behalf the 

Ministry of Religious Affairs, and to submit all working papers or original CLD 

KHI to the Minister.
3
 

Nevertheless, this controversy has remained unsolved if the Indonesian 

legal system is taken into account. In 1984, Indonesia ratified the Convention on 

the Elimination of All Forms of Discrimination against Women (CEDAW) into 

the Act (Undang-Undang) No 7/1984.
4
 Article 1 CEDAW explains that: 

 "discrimination against women" shall mean any distinction, exclusion or 

restriction made on the basis of sex which has the effect or purpose of 

impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, on a basis of equality of men and 

women, of human rights and fundamental freedoms in the political, 

economic, social, cultural, civil or any other field.
5
  

 

Therefore, article 2 and 5 of CEDAW oblige the states which have ratified it to 

adjust its regulation so as to be compatible with CEDAW contents. This includes 

eliminating discriminative practices of its apparatus and institutions, repealing 
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discriminative law against women, and socializing cultures which promote 

equality as well.
6
 

Further, article 15 (1) CEDAW asserts ³States [sic] Parties shall accord to 

women equality with men before the law.´ According to article 16, these state 

parties are recommended to take ³all appropriate measures to eliminate 

discrimination against women in all matters relating to marriage and family 

relations and in particular shall ensure, on a basis of equality of men and women�´ 

For example: article 16 (1a) concerns ³The same right to enter into marriage�´ 

article 16 (1b) concerns ³The same right freely to choose a spouse and to enter 

into marriage only with their free and full consent�´ article 16 (1c) concerns ³The 

same rights and responsibilities during marriage and at its dissolution�´ section 16 

(1g) concerns ³The same personal rights as husband and wife, including the right 

to choose a family name, a profession and an occupation�´ 

According to International law, International treaties which have been 

ratified must be implemented (pacta sunt servanda).
7
 No single country in the 

world is exempted from this obligation. If the existing regulations in a country are 

in conflict with the ratification of International treaties, these regulations should 

be amended.
8
 Based on this stipulation, the government of Indonesia must amend 

its regulations which still perpetuate discrimination against women, including in 

the sphere of marriage law.
9
 

However, the elimination of discrimination against women and the 

JXDUDQWHH� RI� ZRPHQ¶V� ULJKWs through amending the existing regulations, or 

enacting new ones, sit uneasily in Indonesia. This is because these problems do 

not necessarily relate to the obligation to fulfill the CEDAW requirement in 

Indonesia laws itself. Yet, it is also closely tied to cultural practices and religious 

belief which are GHHSO\�HQWUHQFKHG� LQWR�SHRSOH¶V� VWDQFH� WRZDUG� WKHVH� LVVXHV��As 

matter of fact, the CLD KHI was strongly rejected by `ulama and some Islamic 
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law scholars before it was brought to the legislative body (the DPR) because it 

was deemed to contravene the Islamic tenets. Finally, it was revoked by the 

Minister of Religious Affairs.  

This paper, therefore, will analyze the status of women in Islamic 

Religious Texts so as to assess the standpoint of Islam in relation to ZRPHQ¶V�

rights and gender equality issues in Islamic law in Indonesia. 

II. Islam and Women 

One of the missions brought by Islam to mankind is to elevate the status of 

women and PDNH�LW�SDUDOOHO�ZLWK�PHQ¶V�VWDWXV��3ULRU�WR�WKH�DGYHQW�RI�,VODP��WKHUH�

was a tradition in Jahilliyah Arabs to bury alive the daughters (female infanticide) 

because they were deemed as a burden or disgrace for the family.
10

 When Islam 

came, this tradition was abolished,
11

 and, further, women were acknowledged as 

individuals who have rights, including property rights and inheritances.
12

 Before 

hand, as a consequence of patriarchal-agnatic system, women in Jahiliyyah Arabs 

did not have access to inheritances. Instead, they were properties which were 

inherited by males. Widowed females sometimes were forced to marry their 

stepson or theiU� KXVEDQG¶V� EURWKHU because of her status as a part of an estate. 

Again, Islam came to condemn and prohibit this levirate practice.
13

 Therefore, it is 

believed that the Islamic doctrines give a high status to women. 

However, the picture of women in Islamic history was not always as 

encouraging as in the Prophet era. There was a time when women were only 

portrayed as sexual entities along with the development of harem institutions in 

some Islamic kingdoms.
14

 Nowadays, many have seen the increasing level of 

violence against women in many Muslim countries. In Indonesia for example, a 

UHSRUW� IURP� WKH�0LQLVWU\� RI�:RPHQ¶V� (PSRZHUPHQW� in the year 2000 revealed 
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that 11.4% women (approximately 24 million women out of 217 millions of the 

Indonesian population) experienced domestic violence, either physically or 

psychologically, perpetrated by their husbands.
15

 In the realm of law and practice, 

Muslim women are still treated discriminatorily, especially with regard to 

personal status issues such as marriage, divorce and inheritance.
16 

All of these 

further confirm the findings of many studies that have been conducted in Muslim 

countries: the status of women in Muslim world is still dominantly inferior to that 

of men.
17

 This situation allows us to question whether Islam legitimizes gender 

inequality, inasmuch as the discouraging picture of women in Muslim countries. 

How the relationship between males and females are enshrined in Islamic 

Religious Texts (the 4XU¶DQ and the Hadith)? 

III. Women in Islamic Religious Texts 

The 4XU¶DQ comes with the mission of being *RG¶V�PHUF\�IRU�the universe. 

,W� ZDV� UHYHDOHG� WR� 0XKDPPDG� DV� $OODK¶V� PHVVHQJHU, whose core prophecy 

mission waV�DOVR�WR�VSUHDG�WKH�*RG¶V�PHUF\�WR� the universe.
18

 In one Hadith, the 

prophet, in relation to his core prophecy mission, clarified that the mercy is 

makarim al-akhlaq (noble morals).
19

 Having said this, it can be concluded that the 

aim of 4XU¶DQic revelation is to maintain social life in which individuals behave 

with makarim al-akhlaq. They respect the universal human values, such as justice, 

liberty of expressing human rights, and equality.
20

 

With regard to the matter of the relationship between men and women, the 

basic principles of the 4XU¶DQ depict an egalitarian standpoint. In several Verses, 
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the 4XU¶DQ clearly asserts equal status to both genders. For example: in the al-

Hujurat (13), it is written that God has created males and females of different 

nationalities and ethnicities, with the purpose that they acquaint themselves with 

each other.
21

 Another example is in the an-1LVD¶ (124), it is written that men and 

women will be rewarded equally by Allah in the Hereafter for whatever good 

deeds they conducted, as long as they have faith in Allah.
22

 Thus, if Allah, as the 

creator, has treated men and women equally, how can the created beings do 

differently? 

Likewise, the Hadith, as the second source of Islamic doctrine, also 

stipulates some notions that strengthen the above 4XU¶DQic provisions. In some 

texts, the Hadith even places women in a sOLJKWO\�µVXSHULRU¶�SRVLWLRQ�WR�PHQ��GXH�

WR� WKH� ,VODPLF� PLVVLRQ¶V� FRQFHUQ� for elevating the status of women, who were 

deemed previously as no more than possesion. For instance, it was narrated that 

the Prophet had said that Heaven was located under a mother¶V�IHHW�
 23

 In another 

Hadith, the Prophet LQVLVWHG�WKUHH�WLPHV�WKDW�RQH¶V�RZQ�PRWKHU�LV�WKH�most entitled 

WR� WKH� EHVW� RI� RQH¶V� FRPSDQLRQVKLS. It was only in the fourth place the Prophet 

DQVZHUHG�µIDWKHU¶.
24

 

However, some expressions which might indicate the inferiority of women 

to men are also found in the religious Texts. In the 4XU¶DQ, these are indicated by 

some Verses in the an-1LVD¶��ZKLFK�PDLQO\�WDONV�DERXW�ZRPHQ¶V�issues. In Verse 

one, it has been generally accepted without reserve the notion that Eve was 

created from the rib of Adam.
25

 This means that women are the secondary 

creature because their ancestor, Eve, was created from the existing creature, Adam.  

Verse 34 even seems to overtly stipulate the superiority of men to women and, 

sometimes, this Verse is misused by men to justify their violence in the domestic 

arena against their women. This Verse reads: 
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Men are the protectors and maintainers of women, because Allah has made 

one of them to excel the other, and because they spend (to support them) 

from their means. Therefore the righteous women are devoutly obedient 

�WR�$OODK�DQG�WR�WKHLU�KXVEDQGV���DQG�JXDUG�LQ�WKH�KXVEDQG¶V�DEVHQFH�ZKDW�

Allah orders them to guard. As to those women on whose part you see ill-

conduct, admonish them (first), (next), refuse to share their beds, (and last) 

beat them (lightly if it is useful); but if they return to obedience, seek not 

against them means (of annoyance). Surely, Allah is Ever Most High, 

Most Great.
26

 

 

Another Verse which brings such degrading statement about women status is in 

the al-Baqarah (282), which points out that the witnesses value of a woman in 

loan agreement is half of that of men.
27

 

Similar to the above 4XU¶DQic preference for men, some Hadith also 

provide themes which confirm the inferiority of women to men. As a matter of 

fact, one Hadith reported by al-Bukhari, at-Tirmizi, an-1DVD¶L� DQG� $KPDG� ,EQ�

Hanbal reads that a community will never reach a winning position as long as it is 

presided by women. This Hadith was said by the Prophet when he responded to 

the news that the people of Persia KDG� HOHFWHG�.LVUD¶V� GDXJKWHU� DV� WKHLU� OHDGHU��

Based on this Hadith, many `ulama argue WKDW� ZRPHQ¶V� OHDGHUVKLS, either as 

caliph or imam, is unlawful.
28

 Some Hadith, which provide doctrine about the 

relationship between husband and wife, seemingly subordinates women to men. 

For example, in the collection of Hadith by Abu Dawud, at-Tirmizi, Ibn Majah 

and Ahmad Ibn Hanbal, there are Hadith the subject matter (matn) of which is 

interpreted by `ulama as an obligation for a ZLIH� WR� µHQVODYH¶� KHUVHOI� WR� WKH�

husband.
29

 It was reported in this Hadith that the Prophet did not accept the 

practice of sujud by his followers. Instead, he made a conditional situation that if 

he were the one with the authority to order human beings to perform sujud, he 

would order a wife to perform this to her husband, due to rights given by Allah to 
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him. This statement was made by the Prophet to respond information conveyed by 

a companion who saw a community perform sujud to its leader.
30

 

Having discussed the above Texts, it can be understood why Islam is 

accused as a religion which µoppresses¶ women. This is because one can simply 

conclude from some of the aforementioned Islamic Religious Texts, that Islam 

legitimizes gender inequality. This is because it is inherent in the sources of 

Islamic doctrines (the 4XU¶DQ and the Hadith). In addition, the marginalization 

and violence suffered by some Muslim women in Muslim countries further 

confirm this widespread opinion. However, it is unfair to hurriedly blame Islam 

for discriminating against women, based on some Texts which literally seem to 

provide for gender inequality. According to Asma Barla, a feminist Muslim, it is 

untenable to blame Islam for oppressing women because: 

[W]RPHQ¶V� VWDWXV� DQG� UROHV� LQ� 0XVOim societies, as well as patriarchal 

structures and gender relationships, are a function of multiple factors, most 

of which have nothing to do with religion. The history of Western 

civilization should tell us that there is nothing innately Islamic about 

misogyny, inequality, or patriarchy. And yet, all three often are justified by 

Muslim states and clerics in the name of Islam.
31

  

 

Here, Asma Barla, together with other feminist Muslims, argues that the 

problem does not lie in Islam itself, because the fundamental value of Islam in 

gender relationship LV�µVWXEERUQO\�HJDOLWDULDQ¶�
 32

 However, this fundamental value 

might be distorted depending on who reads the Religious Texts and how the 

product of this reading is treated in the Muslim communities (`ummah). 

IV. Re-reading Religious Texts with Sensitive Gender: A Necessity in 

Attaining Gender Equality 

As mentioned above, the 4XU¶DQ and the Hadith depict some conflicting 

statements about gender. On the one hand, some provisions mention the equal 

status of women and men; on the other hand, some statements in the 4XU¶DQ and 

the Hadith can be found which degrade the status of women to be the subordinate 
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to men. Thus, which group of provision should become the standard of Islamic 

doctrine with regard to the gender relationship? Some contemporary Muslim 

thinkers argue that the answer is more contextual than textual (merely normative-

doctrinal approach).
33

 More historical and sociological inquiries are needed. To 

them, the Religious Texts, primarily the 4XU¶DQ as the major source, were not 

revealed in a vacuum. There were backgrounds and circumstances underlying the 

revelation of the Texts. In addition, people who read the Texts also played an 

important role in shaping the opinion of what constituted the 6HQGHU¶V will or 

command. This is because they lived surrounded by historical and sociological 

circumstances at their era which, in the course of time, settled in their 

subconscious and was brought unconsciously into their reading.
34

 

Based on the above, it can be understood why contemporary Muslim 

thinkers criticize methods employed by the classical 4XU¶DQic commentators 

(mufassir) and challenge the products yielded from their reading. As it is the 

nature of a Text-centered society, the commentators of the Texts play a major role 

in shaping what constitutes *RG¶V�FRPPDQG�RU�ZLOO��7KH�UHDVRQ�IRU�WKLV�is because 

they are deemed as the authoritative agents who are capable of explaining the 

substance of the Texts.
35

 However, to treat the products of their 4XU¶DQic 

comment (tafsir) as absolutely true and, hence, everlasting is questionable. This is 

because the 4XU¶DQic tafsir, which are produced from biased reading and 

neglecting the socio-historical circumstances of the Texts, might provide 

argumentation for perpetuating the gender inequality. As is pointed out by Asma 

Barla, the inequality and discrimination are derived not from the 4XU¶DQ but from 

                                                 
33

 See e.g. ibid, Mudzhar, ³,VODP,´� K� 153-154; Amina Wadud, 4XU¶DQ� DQG� :RPDQ��

5HUHDGLQJ�WKH�6DFUHG�7H[W�IURP�D�:RPDQ¶V�3HUVSHFWLYH (Oxford; Oxford University Press, 1999); 

5LIIDW�+DVVDQ��³Equal Before Allah? Woman-Man Equality in the Islamic TrDGLWLRQ¶�� LQ�:RPHQ�

Living under Muslim Laws,´ Women Living Under Muslim Law: Dossier 5/6 Dec. 1988 ± May 

1989, (http://www.wluml.org/node/253), last visit 26 October 2005. 
34

 See $VPD�%DUODV��³%HOLHYLQJ�´�K. 393. 
35

 See Ulil Abshar-Abdalla, Avoiding Bibliolatry: The Importance of Revitalizing the 

Understanding of Islam, (2003) available from 

<http://islamlib.com/en/page.php?page=article&id=399> last visit 11 September 2005. 



Alfitri, :RPHQ¶V�5LJKWV�$QG�*HQGHU�(TXDOLW\�,VVXHV  «��32 

 

its tafsir or translation and some Hadith; thus, a reinterpretation of the Texts is 

important, since a different reading can yield a fundamentally different Islam.
36

 

As a matter of fact, the use of the tahlili (analysis) method is dominant in 

the history of 4XU¶DQic comment.
37

 This method is governed by interpreting the 

4XU¶DQic Verses chronologically and primarily using a textual approach (`umum 

al-lafzh) toward a Verse.
38

 Contrary to its popularity among the prominent 

4XU¶DQic commentators in classical times, this method has recently been criticized 

since it will lead the mindset of interpreters to the middle-east traditional setting in 

commenting on women-related Verses. The middle-east tradition is andocentric 

(mature-male centered). As a result, it is unsurprising that this method tend to 

produce patriarchal biases when commenting on Verses about gender in Islam. 

For example, at-Tabari commented that what the 4XU¶DQ means with µnafs 

wahidah¶ in an-1LVD¶� ���� LV�$GDP��ZKLOH� WKH�ZRUG� µzaujaha¶� UHIHUV� WR�(YH; thus 

Eve was created from the rib of Adam based on this Verse (wa khalaqa minha 

zaujaha).
 39

   

In contrast, feminist Muslims such as Riffat Hasan criticize such comment 

as patriarchally bias and flawed. They argue that it has a potentiality to make 

religion the tool for oppressing women.
40

 Riffat Hassan disagrees that if the term 

µnafs wahidah¶�LV�FHUWDLQO\�LQWHUSUHWHG�DV�$GDP, because both the words µnafs¶�RU�

µzawj¶�DUH�QHXWUDO�LQ�QDWXUH, they do not refer to any specific gender. Even though 

WKH�WHUP�µ$GDP¶�LV�D�PDVFXOLQH�QRXQ�LQ�$UDELF��OLQJXLVWLF�JHQGHU�LV�QRW�VH[��7KXV��

LI� $GDP� LV� QRW� QHFHVVDULO\� D� PDQ�� $GDP¶V� zawj is not necessarily a woman. 

)XUWKHU�� WKH� WHUP� µzawj¶� LV� DOVR� a masculine noun in Arabic. However, unlike 

µ$GDP¶�� µzawj¶� KDV� D� IHPLQLQH� IRUP� WKDW� LV� µzawjatun¶�
41

 The reason why the 

WHUPV�µ$GDP¶�DQG�µzawj¶�DUH�OHft deliberately unclear in the 4XU¶DQ LV�µEHFDXVH�LWV�
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purpose is not to narrate certain events in the life of a man and woman (i.e. the 

Adam and Eve of popular imagination) but to refer to some life experiences of all 

KXPDQ�EHLQJV��PHQ�DQG�ZRPHQ�WRJHWKHU¶�
42

 

Therefore, contemporary Muslim thinkers propose the maudu`i (thematic) 

method as an alternative to the tahlili method. This is because the former further 

tends to place women and men as equal in religious and social life. The maudu`i 

method employs the semantic and hermeneutic approach to the 4XU¶DQ. 

Meanwhile, the women-related Verses in the 4XU¶DQ are within a framework 

which will be easily accessed by means of the aforementioned approaches.
43

 For 

example, in the polygamy-related Verses, if the reference to polygamy in Islam is 

only made to an-1LVD¶������SROygamy is easily committed. Yet, if it is connected to 

an-1LVD¶��������LW�DSSHDUV�WKDW�LW�LV�QRW�HDV\�WR�FRPPLW�SRO\JDP\�LQ�,VODP��EHFDXVH�

there is a specific condition should be fulfilled i.e. justice, which might impliy that 

polygamy is not possible.
44

 

With regard to the Hadith, re-reading against what the feminist Muslims 

call µPLVRJ\QLVWLF¶�Hadith (e.g. Hadith mentioned above) are indispensable. This 

is because many of these µmisogynistic¶ Hadith are sound in terms of transmission 

(isnad). However, they contain subject matter (matn) that contradicts the spirit of 

4XU¶DQ DQG� WKH�PLVVLRQ�RI�0XKDPPDG¶V�SURSKHF\�
45

 It has become an axiom in 

Hadith studies that, as long as the quality transmission of a Hadith is considered 

sahih, it is valid to become an argumentation (hujjah) in a legal matter.
46

 

Moreover, if the Hadith are available in one of the six canonical book of Hadith, 

they are taken for granted to be sound.  However, what constitutes a Hadith is the 

isnad ± the chains of transmition from the Prophet to Hadith scholars, who 

collected Hadith ± and the matn ± subject matter of a Hadith which come after the 

isnad ± altogether. Unfortunately, criticisim of Hadith (matn analysis), which was 

strongly recommended by Ibn Khaldun, has only received little attention from 
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Hadith scholars.
47

 Thus, in order to promote stubbornly egalitarian Islam the 

µmysoginistic¶ Hadith need to be read contextually. For example the 

aforementioned Hadith DERXW� ZLIH¶V� HQVODYHPHQW� WR� KHU� KXVEDQG� �SHUIRPLQJ�

sujud), this Hadith contradict to the concept of tawhid (one indivisible God) in 

Islam. Further, it also has unsound sanad because two transmitters ± i.e. Husain 

Ibn `Abd ar-Rahman and Shuraik Ibn Abd Allah Ibn Abi Shuraik ± are criticized 

being lack of dabit. 
48

 

Rereading the 4XU¶DQ and the Hadith on gender, make it a necessity for 

contemporary Islamic law scholars to critically utilize doctrines of fiqh (Islamic 

jurisprudence) on women. As a matter of fact, these doctrines are mainly the 

products of ijtihad (use of individual reasoning in matters of fiqh) carried out by 

`ulama in the classical period (approximately in the 8
th

 and the 9
th

 Century).
49

 

This period was known as a time when traditional patriarchal family structures 

prevailed in the Muslim world.
50

 Nowadays, these doctrines of fiqh can be found 

in the books of Islamic jurisprudence (kutub al-fiqh) of the four schools of Islamic 

law (madhhab���WKH�0DOLNL��WKH�+DQDIL��WKH�6KDIL¶L�DQG�WKH�+DQEDOL�� 

So far, the idea that since the emergence of the above madhhab means that 

Islamic law has been long established is widely spread among the Islamic scholars. 

This mainstream thinking, thus, has lead to unspoken agreement among the 

majority of IXTDKD¶�(Islamic law scholars) to retain the formula of Islamic law as 

it is in the kutub al-fiqh. In other words, the gate of ijtihad has been already closed 

in Islam, and new interpretations over the Imam madhhab¶V (the founder of 

Islamic law school of thought) thinking are restricted.
51

 As the position of Islamic 

law became stronger than other disciplines of Islamic knowledge (such as tafsir, 

Hadith and kalam), the kutub al-fiqh EHFDPH�µWKH�DXWKRULWDWLYH�JXLGDQFH�DQG�WKH�
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xxx. 
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PDLQ� SURYLGHUV� RI� WKH� HVWDEOLVKHG� GRFWULQH� RQ� ZRPHQ¶�
52

 In fiqh al-munakahat 

(marriage law) for example, it is stipulated that the main obligation of a wife 

involves maintaining a home, caring for her children, and obeying her husband. 

Meanwhile, a husband is entitled to exercise his marital authority by restraining 

KLV� ZLIH¶V� DFWLYLWLHV� DQG� SUHYHQWLQJ� KHU� IURP� VKRZLQJ� KHUVHOI� LQ� SXEOLF�� 7KLV�

restriction of the wife mirrors the prevailing medieval social custom of veiling and 

seclusion of women, which is practiced to protect their honor.
53

 Thus, the 

patriarchal nature of the established doctrine of Islam on women persisted without 

being questioned until feminist Muslims emerged at the beginning of the 20
th
 

Century began to challenge these doctrines.  

There is an enormous consequence when such a notion (the closure of 

ijtihad gate) is considered absolute; Islamic law loses its élan vital in modern life. 

Instead of providing solution to newly arising problems experienced by the 

ummah (Muslim communities), Islamic law is accused RI� EHLQJ� µmisogynistic¶�

and of being contrary to the human rights. This is because the classical concept of 

Islamic law remains entrenched, since contemporary Islamic law scholars are 

reluctant to disagree with the Imam madhhab. They believe that being in one 

madhhab means complete obedience. In fact, the development of Islamic law after 

the four great Imam madhhab had demonstrated a vibrant intellectual process: 

ijtihad - fatwa - ikhtilaf or LMPD¶�± munazara. Some of the pupils of Imam Mazhab 

still gave their personal opinion while acknowledging that they were the adherents 

of one madhhab. To argue the Imam madhhab¶s remarks was common in their 

scholarly activities. In addition, the Imam madhhab never compelled others to 

follow their opinion, without exercising the methodology used before arriving at a 

conclusion.
54

 

Treating the doctrine of fiqh as absolute truth and, thus, unchangeable, has 

lead WRGD\¶V�0XVOLPV to confuse the fiqh with the Shariah. The Shariah is a living 

and growing body which guides mankind, so that Muslims can live their lives 
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according to Islam in any given situation and time.
55

 The ontological reality of the 

Shariah has given birth to the epistemology of law (usul al-fiqh). By means of 

usul al-fiqh, the Islamic jurisprudence is theorized and formularized, which is 

called the fiqh. Basically, the fiqh is a product of the interaction between the 

`ulama (Islamic scholars) and the social realities which surround them.
56

 Unlike 

the Shariah, the fiqh constitutes legal formal stipulations which are local and 

temporal in nature. Given this differentiation, it now appears important to 

critically utilize the doctrines of fiqh in the kutub al-fiqh. This is because it is not 

sufficient to solve contemporary problems by simply applying the doctrine 

theorized and formularized about fourteen centuries ago, because of the difference 

contexts.
57

  

V. Conclusion 

Sex differences are natural, and they usually give birth to gender 

differences in a society.
58

 Gender differences, indeed, do not matter as long as 

they do not trigger gender inequalities. However, instead of being neutral, gender 

differences often allow injustice, especially to women.
59

 Gender inequalities, 

which in turn create injustice, are manifested into marginalization, subordination, 

stereotyping, socialization the values of gender role, violence and double burden 

against women.
60

 These manifestations have persisted in the individual mindset 

and VWDWH¶V� SROLFLHV. They are often justified by means of religious doctrines, 

which render the effort to promote gender equality difficult to realize. 

Having re-read the Islamic religious texts, an effort to promote gender 

equality as well as pluralism and human rights in family law in Indonesia is badly 

needed. This is done to spread the more sensitive gender understandings towards 
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the so-FDOOHG� ³PLVRJ\QLVWLF´� WH[WV� LQ� ,VODP�� ,Q� RUGHU� WR� GR� WKDW�� WKH�

instrumentalism approach, i.e. gender mainstreaming through the amendment of 

Islamic family law in Indonesia, must be accompanied with an alternative 

approach that is able to convey the ideal messages of Koran and Hadith pertaining 

ZRPHQ¶V� ULJKWV� DQG� JHQGHU� HTXDOLW\� GLVFXVVHG� DERYH. This alternative approach 

must be able to better raise public awareness of womens rights and gender 

equality issues in Islam. In the course of family law reformation history in 

Indonesia, e.g. the Marriage Law Bill in 1970s, the KHI in 1990s and the CLD 

KHI in 2000s, it turns out that instrumentalism approach deemed to fail given 

socio-political context of Muslims in Indonesia which tend to be conservative 

when it comes to family law reformation informed by human rights. 
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