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AHomauyin

MNpaBo Ha cnpaBea/IMBUIA CYA0BUIA PO3rAAL € aKTyaNbHUM i AUCKYCIMHWUM, Ha CbOrOAHILLHIN
O€eHb € PI3BHOMaHITHI NOrNAAM HayKOBLIB B pamKax NpPaBoOBOi AOKTPMHM i NpaBoBi No3umu,ii
€BponencbKoro cyay 3 npas AtoANHKU. Peanisauin i 3acTocyBaHHA Takoro npasa € HeobxigHoto
YMOBOIO A/17 CTAHOB/IEHHA AEMOKPATUYHOI AeprKaBu. Buxoaaun i3 npakTMKn EBponemncbKoro
CyAly 3 NpaB OAMHW LLOAO TNYMAYEHHA eleMeHTIB NpaBa Ha cnpaBea/IMBUN CYyL0BUIN pO3rnag,
MOXHa OKPEeC/INTH, Lo AaHe TAYMadYeHHA 34iACHIOETbCA aBTOHOMHO, ANHamiYHO, Cya,y NeBHMX
BMNAgKax 3acCTOCOBYE MNPUHUMN MPOMOPLIMHOCTI Ta po3cyay AepxasB. Ha cbOroAHiwHin
MOMEHT € pi3He pPO3yMiHHA cniBBigHOWeEHHA apbiTparkHOi npoueaypu i npaBa Ha
crnpaBegnvMBuUA CydoBUIA po3rnAad, 3akpinneHe B KoHBeHLUil Mpo 3axuCT MpaB JIOAUHU i
OCHOBOMOJ/IOXKHUX cBOOOA. AaKe GaKTUYHO MiKHAPOAHMIA KOMepLinHMIA apbiTpax Auwe
YaCTKOBO PEryJ/ETbCA HALiOHaIbHMM 3aKOHOAABCTBOM, a biiblue 0XxontoeTbea abo yrogoto
CTOpiH, abo BAACHMMW HOpMaMW. MiKHAPOAHUIA KOMEPLINHUI apbiTpark € pi3HOBMAOM
alternative dispute resolution (anbTepHaTUBHI cNocobuM BUpPILLEHHS CNOPIB), LLLO € aKTyalbHUM
3 TOYKM 30PYy AOC/iAMKEHHSA, OCKINIbKN NiaBULLEHHA ePEKTUBHOCTI a/ibTEPHATUBHUX CNOCObIB €
MOM/IMBICTIO PO3BAHTAXMTU HABAHTAXKEHHS Ha HaUiOHaNbHI cyaAu, YMM B CBOK 4epry
NOKPALLMTM MpoLeaypy Po3riagy, BUPILWEHHA | BUKOHAHHA CyAo0BMX piweHb. ApbiTpakHa
npoueaypa Bignosigae Bumoram n. 1 cr. 6 KOHBEHLUjii Npo 3axucT npas JOAUHWU i
OCHOBOMOJIOXHMIN cBOOOA, LLLO 3aCBiAYYHOTb BignoBigHi NpaBoBi No3uuii EBponencbKkoro cyay
3 npas AoauHU. Tomy, obupatoum MiKHAPOAHUIA KOMEPLiMHWIA apbiTpax CTOPOHM He
obmexkyloTb cebe B Npasi Ha cnpaBeanBUI CyA0BUIN PO3MAAA,. ICHYIOTb ANCKYCiHI TOUKK 30pKU
3 NpuBOAYy AEAKUX eNleMeHTiB MnpaBa Ha CnNpaBeg/IMBUI CyAOBUIM pPO3rAAL B paMKax
MixHapoaHoro KomepLuiiiHoro apbitpaky. AK pas BMmora ny6ni4HOCTI Yy HAYKOBLLiB BUKIUKAE
pi3He CTaB/AEeHHA, OAHi BBa)KaloTb, WO 4Yepe3 3arajibHy BMMOTY KOHQIAEHUIMHOCTI ue He
Bignosigae sumoram n. 1 ct. 6 KoHBeHLii, iHWi BBaXKatoTb, WO TaKa BMMOra peani3yrTbCca B
pamKax apbiTpaxkHoi npoueaypwu, Xo4a i He B K1aCMYHOMY PO3YMiHHI LibOro npasa.

Knrouoei cnoea: MixkHapoaHUI KOMepLUinMHMIA apbiTpark, NpaBo Ha cnpaBeaMBUIA CyO40BUN
po3rnag, enemeHTM NpaBa Ha CNpaBea/IMBUI CyA0BUA Po3rnsag, apbiTpaxkHa npoueaypa,
aNbTepHaTMBHI CNOCO6M BUPILLIEHHA CMOPIB.
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AEP’KABHOMO BTPYYaAHHA Y KOMEPLiMHI NUTaHHA,
NUTaHHA BedeHHA 6i3Hecy, iHBeECTULiNHOrO
KnimaTy i niaBuweHoi cTabinbHOCTI He3anexHo
Bif, NONITUYHUX 3MiH.

Y ubomy CBiTAi nNoABa HOBWUX BUAIB
aNbTepHATMBHMX C€NOCob6iB BUPpilIEHHA cnopis
nNigBUWYye  AMCNO3UTUBHICTb  CTOPIH  WO0A40
BMPIWEHHA CNOpPY, PO3BAHTAXXYE OCHOBHY
CUCTEMY HAUIOHANbHOrO CYAOUYMHCTBA, YUM
BNAMBAE Ha CTyniHb i epeKTMBHOCTI Ta
BMKOHYBAHOCTI Cnpas, AeMOKpaTu3ye npouec
po3rnagy i BupileHHA cnopis. AaXKe, Koau
3anpoBajeHa cucTema  anbTepHATUBHOrO
BMOOPY, Ae came Mae ByTn po3riaHyTMiA cnip (y
cyai, Yy  MiXXHapogHOMy  KomepLiiHomMy
apbiTparkHOMYy cyai, TpeTelcbKoMy cyai, 3a
[OMOMOrol npoueaypu Megiauii Towo), ue €
NMOKAa3HMKOM BapiaTUBHOI aemoKparTii. Tomy He
AWBHO, WO YKPAiHCbKUIM 3aKOHOAaBeLb YBiB y

HauioHanbHyY  NpaBoBy  cuctemy  coepu
TpeTencbKkoro po3rnagy, MiXHapoaHoro
KOMepLiNHOro apbiTpaxy, po3pobnse
3aKOHO4aBCTBA WOAO0 iMnaemeHTauii iHWKUX

aNbTepPHATUBHUX CNocobiB BUpIlLEHHS cropiB
(mepiauis).

OcTaHHIM Yacom € TeHAEHLiA 40 NigBULLLEHHA
PO Mi¥KHAPOAHOIro KOMepLiMHOro apbiTpaxy i
BUPILLWEHHA CMNOPIB Y MeXax AaHOro iHCTUTYTY
cepen, KOMepUiMHUX CropiB, Y TOMY YMCAi Ha
OCHOBi  30BHILULHbOEKOHOMIYHMX O0roBip 3
iHoO3emMHMM cy6’ekTom.  OcKinbKn noaibHui
po3rnag mae€ nepesarn gna KOHTPareHTiB, AKi He
MOX€e HafaTu cya y 3BU4aliHOMy Po3ymiHHi. Ha
TepuTopii  YKpaiHM  ycniwHO  QyHKUiOHYE
NOCTINHO AitounMin MirKHapOAHUI KOMepPLiMHNIM
apbiTparkHUiM cyn npu ToproBo-NPOMMCNOBIN
nanati YKpaiHu.

Tomy B [JaHOMYy acneKkTi i BWHMKaE
HeobXiAHICTb AOCAIAKEeHHA nNUTaHb, AKi €
byHOAMEHTaNbHUMM Y MEXKaX PO3rnALy cnopy B
pamKax UMBINbHOIO CYA04MHCTBA, a came n. 1 cT.
6 KoHBeHUii npo 3axucT npaB AOAUHKU i
OCHOBOMONOXKHUX csobog, (npaBo Ha
CnpaBeA/IMBUIA CY[0BUN PO3rNAA), Yy pamkax
apbitparkHOi  npoueaypu posrnagy Ak
alternative dispute resolution.

AHani3 ocTaHHiIX gocniaxkeHb Ta nybaikauin

TeopeTnyHO OCHOBOIO CTATTi CTaaAM npawi
YKpaiHCbKMX  ¢axisBuiB.  30Kpema, MOMKHa
BMOKPEMMUTU Taki npayi, Ak «CniBBigHOLWeEHHA
MiKHapoaHoro ny6niyHoOro i MiKHapoAHOro
KomepuinHoro apbitpaxis», MamoH 3. B
«ApbiTparkHa yrozia ik ymoBa po3rnsaay cnopis y
Mi}KHapoAHOMY KOMepuinHoMy apbiTparKi»,
Manbcbkuii M. M.; «MpuHUMN «KKOMNEeTeHL;i-
KomneTeHLii» B8 MixkHapo4HOMY KOMepLiiHOMY
apbitpaxi», BopoHoB K. M.; «MixHapogHui

MocTaHOBKA 3aBAAHHA

KOMEPLiNHMIA apbiTpaxK Ta HalUioOHa/bHi cyan»,
Kpasuos C. O.; « MixkHapoaHO-NpPaBOBM 3aXUCT
npaBa Ha CnpaBeg/MBUIA PO3rNsag B NpPaKTUL
€BponNencobKoro cyay 3 npaB AOAWMHM Ta
NpPaBO3acTOCOBHA NPaKTMKa YKpaiHm», Kopyy, Y.
3.; «lpaBo Ha cyA Yy UMBINbHOMY CYAOUYUHCTBI»,
UysiHa T. A., a TakoX okpemi nybnikauii B
HaBYaNbHIM | HaykoBili niTepatypi 3 wuji€ei
npobaemaTmku.

MeTolo AoChiAKEeHHA € KOMMNAEKCHUA aHani3
npaBa Ha ChApaBea/IMBMIA CyaOBWUIM  PO3rnAg,
3aKpinneHe y n. 1 ct. 6 KoHBeHU,i Npo 3axmcT npas
NIOAMHU | OCHOBOMOJIOXHMX cBoboAa, WMoro
€IeMeHTIB | 3acTocyBaHHA UbOro npasBa (3
BiANOBIAHMMM eNeMeHTamMu) nig 4Yac posrnagy
KomepLiiiHoro cnopy MiXK CTOPOHaMM
MixHapogHMM  KoMepuitHMm  apbiTpaxkem,
BM3HAYMTW CTaH TAKOro 3aCTOCYBAHHA i BM/IMB Ha
3aranbHy apbiTparkHy npoueaypy.

BianoBiAHO BW3HAYEHOI METUM MOCTABAEHO i
BMpILLEHO TaKi OCHOBHI 3aBAaHHA AOCNIOKEHHA:

BM3HAYMUTW eNeMEHTU NpPaBa Ha CnpaBeaanBui
Cy4oBWI po3rnsg, 3akpinieHe y n. 1 cr. 6
KoHBeHU,ii npo npasa /t0ANHN i OCHOBOMOJIOKHUX
csBoboga;

NpoaHani3yBaTM piBeHb iMnNAemMeHTauii Ta
3aCTOCyBaHHA NpaBa Ha CnpaBea/IMBUI Cya0BWUMA
po3rnag, (Moro enemeHTis), 3akpinneHe y n. 1 cr. 6
KoHBeHUii Npo 3axuct npaB  NOAUHU i
OCHOBOMOJIOXHMX cBOBOA, Nig, Yac BUPILLEHHSA
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KomepLiitHoro cnopy
KomepuiiHUM apbiTpaxkem;

MixkHapogHUm

npoBecTu KOMMapaTUBHUI aHani3
edeKTUBHOCTI 3aCTOCYBAHHA npasa Ha
cnpaseanBuiA Cya0BUIA po3rnag  (Moro

Bukaaga OCHOBHOro martepiany

eNeMeHTIB), 3aKpinneHe y n. 1 cT. 6 KoHBeHLii npo
3aXMCT NpPaB IOANHN | OCHOBOMOOXKHMX cBObOOA,
Y pamMKax HauioHanbHUX cyais Ta MiHapoaHoro
KomepuiHoro apbitpaxy;

M. 1 cT. 6 KOHBEHU(T Npo 3axMCT Npas AlOANHN
i OCHOBOMONOXHMX CcBOBGOA MPOro/oWyeE, LWo
KOXEeH Ma€ npaBO Ha CNpaBegauMBUIA i
nybniyHMi posrnag Moro cnpasu ynpogoBiK
PO3YMHOTO CTPOKY He3aeXXHUM i 6e3CTOPOHHIM
CYZAOM, BCTAHOB/IEHUM 32aKOHOM, AKMUIW BUPILLNTD
cnip woao 1moro npas Ta 060B’A3KIB LUBINBbHOTO
XapaKkTepy abo BCTaHOBUTb OBIPYHTOBAHICTb
6yab-AaKoro BMCYHYTOrO npoTu HbOrO
KPUMiHaNbHOro 06BMHYyBaYeHHs [11].

[aHe npaso 6e3nocepefHbO 3aKpinneHe y

KOHBeHLiT npo 3axucT npaB JHOGUHU i
OCHOBOMONOXHMX cBoboAd, po3pobneHa B
pamKax Paaun €sponu, TNIYMAumnTbCA

€BpoOnNencbKkUM cygom 3 npas AtoauHu. [Ana
YKpaiHW ue Ma€ BarkaMBe 3HaYeHHA, aaxe, no-
nepwe, YkpaiHa € yneHom Pagu €sponun, Tomy
b6epe Ha cebe mixkHapoaHi 30608’A3aHHA WOA0
iMmnaemeHTauin pileHHA Uiel  miXXHapoaHOI
MiXypAOooBOI oOpraHisauii, no-gpyre, YkpaiHa
imnnemeHtyBana KoHBEHLiO NPO 3aXMCT npaB.
NOAMHM | OCHOBOMONOXKHMX cBOHOA, TOMY bBepe
Ha cebe 3060B’A3aHHA LWWOAO BUKOHAHHA
nonoxeHo KoHBeHUjii, no-TpeTe, YKpaiHa
BM3HauMaa gnsa cebe NPiopUTETHUIA HANPAMOK
WOA0 3aCTOCYBAHHA MPAKTUKM EBPOMNENCHKOro
Cy4y 3 NpaB NOAWMHM Y NPAKTULi HALIOHANbHUX
cyais. Tomy BMBYEHHSA, OOCNIAMEHHA, aHani3
LbOro npaBa € CKNALO0BMM MNMPU BCTAHOBJ/IEHHI
OEMOKPaTUYHOTO, He3aJIeXKHOoTrO,
HeynepeaXeHoro cyay.

AHanisytoum nonoxeHHsa n. 1 ct. 6 KoHseHu,ii
MOYKHa BUOKPEMWUTU CKNa[O0BI enemeHTH AaHoi
CTaTTi, 30Kpema: goctyn go cyay (cyposoi
yCcTaHoBM); NybAiYHWUI po3rnag cnpasu; po3rnag,
cnpasu nNpoTArom pO3yMHOro CTPOKY;
He3aneXHui, 6e3cTopoHHIM cyg (cyposa
YyCTaHOBA); CyA, CTBOPEHWN HA OCHOBI 3aKOHY;
PiBHOCTi y4aCHMUKIB.

MpoTe B HAYKOBIl AOKTPUHI LLOAO €NEMEHTIB
n. 1 ct. 6 KoHBeHLii € pi3Hi nornaan. BuainawoTb

pi3Hi KpuTepii ans kKnacudikauii abo camoro
npasa Ha cnpaseannBuiA cygosuii posrnsag, abo

€/1eMeHTIB  UbOro mnpaBa, 3aKpinieHoro B
KoHBeHLUii.

OgHa rpyna BYeHMX 34iNCHIOE  nogin
eNeMeHTIB Ha IHCTUTYL,iRHI, OpraHiyHi,

npouecyanbHi, cneuianbHi. 3okpema, M. EHTIH Y
CBOil HayKoBi poboTi Knacudikye enemeHTH
npaBa Ha CnpaseA/iMBUIA CYAOBUW PO3rNAg Ha
HaCTyMNHi: opraHiyHi (npaBo goctyny 4o cyay
(cymoBoi ycTaHOBM) Ta MPaBO Ha BWKOHAHHA
pilleHHs cyay); IHCTUTYLiMHI (He3anexHicTb Ta

HeynepeaXeHicTb cyay, BCTAHOB/IEHOTO
3aKOHOM); npouecyanbHi (3maranbHictb
npouecy, PiBHICTb CTOPiH, PO3YMHi CTPOKM
CyAOBOro po3rnsay); cneuianbHi  (rapaHTii

KPMMiIHaNIbHOTO MPOBAAMEHHA, 3aKPiNAeHux y
n. n. 2, 3 cr. 6 KoHBeHLii Npo 3axuct npas
JIIOAVHM | OCHOBONOJIOXHUX cBObOA, [8, C. 86].
Opyra rpyna BYyeHux abo ob6’eaHye B OAHi
rpynu nonepeaHo Knacudikauio, abo Buainse

Aopatkosi  KpuTepii.  Tak, 30Kpema, M.
Moropeubkun Ta |. T[pPULEHKO BMAINAOTbL
iHCTUTYLiMHI  (cTBOpeHHA cyay Ha niacTasi

3aKOHY, He3aNeXHUh i HeynepeaKeHun cya),
OpraHi3auinHo-yHKLUiOHANbHI (npaBo Ha
AocTyn Ao npasocyans (cyay), piBHICTb CTOPIH,
npaBo Ha npaBoBy Aonomory, nybiyHicTb
cynoBoro posrnagy, ob6oB’A3KOBICTb CyA0BUX
pilleHb), ®YHKUiOHANbHI (3maranbHicTb
npouecy, PO3YMHi  CTPOKM  po3rnagy) i
cneujanbHi (rapaHTii KpMmiHanbHOro npouecy,
3akpinneHi y n. n. 2,3 ct. 6 EKMNJ) enemeHTH
uboro npasa [2, c. 4-5].

XapaKTepu3youmM NpaBO Ha CrnpaBea/IMBUM
cyaoBui po3rnag, B MirkHapogHomy
KomepuinHomy apbitpaki cnig 3a3HaunTh, Wo
uer iHCTUTYT He € cygom y dopmanbHomy
PO3YMiHHI, Ue € anbTepHATUBHUM cnocobom
BUpiWeHHA cnopy — alternative dispute
resolution (ADR), npoTe, BUXOAAYM i3 NPAKTUKM
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€BPONENCbKOrO cyay 3 NpaB NOAWHKU, AKUMK
WKWPOKO  TAIYMAuYUTb  PO3YMIHHA  «Cyay»,
MixKHapoaHUN KOMepUiNHUIA apbiTparkHUI cyq,
€ CYAOM Yy PO3yMiHHI EBponencbKoro cyay 3
npas NOAMHW, ag)Ke BiAMNOBIAAE XapaKTepuc-
TUKAM  OpraHy, SAKUA MOXKe 34iACHIOBATU
BMpiWEHHA cnpaBu. ToMy i MOCTAaE MNUTAHHA

cniBBiAHOWeEHHA apbitpaxky i n. 1 c1. 6
KoHBeHUii, agrKe NONOMEHHA Ui€i cTaTTi €
OCHOBOIO  BiANpaBAeHHA  npaBocygasa vy

KNAaCMYHUX Cyaax.

MpakTtmKka ECIJ1 BU3HAYAE TaKi BUMOTU WOA0
«cygy»: iXx piweHHA € ob6os’A3koBe A0
BUKOHAHHA; AeprKaBa MNOKAA[AE HA HUX PO3rNaj,
i BMpPIWEHHA CYCNiNbHO, HPUANYHO 3HAYYLLMX
NMUTaHb; HAABHICTb 3aKOHOAABYOI pernameHTaLii
OIANBHOCTI Takoro opraHy. CTOCOBHO nepLwoi
BMMOIM  pilleHHA apbiTpaxkHoro cyay €
000B’A3KOBMM A1 BWKOHAHHA, LUE MNpAMO
BUTIKA€E i3 nonoXeHb CT. 35 3aKOHy YKpaiHu
«Mpo MixHapogHU KOMepLiNHUIA apbiTpaxk»,
cT. 3 KOoHBeHUii Npo BM3HAHHA | NnpuBegeHHA A0
BMKOHAHHA iHO3eMHMX apbiTpaxKHMUX pilleHb
1958 p., Po3giny VIl UmnsinbHOro npouecyannb-
HOrO KOZEeKCy, Ae npamMo 3aKpinaoTbCA
MONOXEHHA LWOAO0 BW3HAHHA | Yy MeBHUX
BMMNagKax MNPUMYCOBOrO BWKOHAHHA pilleHHA
apb6iTparky. CTOCOBHO Apyroi i TpeTboi BUMOrH,

ue nuTaHHA BPerysboBaHO MNOJIOXKEHHAMMN
3aKoHy YKpaiHu «[po MirKHapoaHWi
KOMEPLINHMI apbiTpark».

Y cnpasi «KomnaHia «PereHT» npotu

YKpaiHn» AKpa3 i NocTaso MUTAHHA CTOCOBHO
TOro, Wwo YKpaiHa BBaXKana, Wo po3rasag, cnopy i
BMUPIWLEHHA cnpasu B apbiTparkHoOMy cyai €
nopyweHHAMm n. 1 cT. 6 KoHBeHUii npo 3axucT
npaB i OCHOBOMOJIOXKHUX CBOOOA, aaXKe LUEeWN
iHCTUTYT He € CYAOM Y KIACUYHOMY PO3YMiHHI,
TOMY i MPUMYCOBE BUMKOHAHHA TaKOro pilleHHsA
He € 060B’A3KOM AepKaBu. EBPONENCbKUI cya 3
npas JAWUHWN 33a3HAYMB MONEPESAHIO NPAKTUKY
(«flitroy Ta iHWi npotn BenukobputaHiin) i
Harafas, LWO TMOHATTA «cya» TAYMauyuTbCA
WMPOKO, TOMy apbiTpaKHMN Ccyd, MOMKHa
BBA)KaTM OPraHOM HAZINEHMM MOBHOBAXEH-
HAMM WOA0 BMPIiLLEHHA Cnopy, BiH PYHKLiOHYE
Ha OCHOBi 3akoHy «[lpo MixHapoaHuin
KOMEpLUiNHMA  apbiTpax», YKpaiHa  Mmae
BMKOHYBaTW pilleHHs apbiTpaxHoro cyay [9].
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TakMm 4YMHOM EBpPONENCBKUI cya 3 npaB
NOAWHMW Y AaHil cnpaBi NOCTaBUB KpanKy WoA40
CnopiB CTOCOBHO, 4YM € apbiTpakHUI cya
«CYAOMY» Y KNACMYHOMY PO3YMiHHI, TOMY i Ha
apbiTparkHy npoueaypy 3aCTOCOBYHOTbLCA
nonoxeHHs n. 1 ct. 6 KoHBeHLU,ji. MixXHapoaHwuit
KOMepLUinHMA apbiTparkHUI cya, nianagae nig
Bumory n. 1 ct. 6 KoHBeHUii woao cyay, AKui
Ma€ 6yTN CTBOPEHMI Ha OCHOBI 3aKOHY.

Y. 1 ct. 55 KoHctuTyuii YKpaiHM MmicTuTb
3arajibHy HOpMY, AKa BU3HA4Ya€ NPaBO KOXKHOro
3BEPHYTUCA [0 Cyay, AKWO MOro npasa 4u
csoboam  nopyweHi abo  nmopywyoTbCA,
CTBOpPEHO abo CTBOPIOOTLCA NepeLwKkoam ana ix
peaniszauii abo malTb Mmicue iHWe obmekeHHA
npas Ta ceobopa [12].

Y ubOMy KOHTeKCTi apbitTparkHy yroay
HeobXiAHO po3rNAgaTM AK yrogy CTOPiH, AKa
cnpAmoBaHa Ha BCTAHOBJ/IEHHA 3a
BONIEBUABNEHHAM CTOPiH crnopy 060B’A3KOBOI
anbTepHaTUBHOI Gopmm BUpilEeHHA cnopy. Mpwn
HaABHOCTI  TaKoi  yroaM  BUCHOBOK  Npo
NOpYyLLUEHHA NpaB i cBO6OA NIOANHN MOXKe ByTu
3p0ob6NeHnI TiNbKM 3a pe3ynbTaTaMu POo3rnsay
cnopy y BiANOBIgHOMY  HOPUCOMKUIMHOMY
OpraHi.

Y piweHHi KoHctuTyuiHoro cyay YKpaiHm y
cnpaBi 3@  KOHCTUTYLIMHMM  3BEPHEHHSAM
ToBapuctBa 3 obmerKeHOl BigNOBigaNbHICTIO
«Toproeun fim» Kamnyc KoTToHKnab «woao
odiLiMHOrO TAYMa4YeHHA MNONOXKEHHA YACTUHMU
Aapyroi ctatTi 124 KoHctutyuii YKpaiHu (cnpasa
npo A0CyAoBe BperyntoBaHHA cropis)» Big 9
avnHa 2002 3a3HavyeHoO, WO BCTAHOBJIEHHA
3aKOHOM abo O0oroBopom [0CyAoBE Bperynto-
BaHHA CMNOpPY 3a BOJIEBMABAEHHAM Cyb’€eKTIB
NpPaBoOBIAHOCUH He € OOMEXEHHAM topUCAMKLT
cyais i npaBa Ha cyaosuit 3axuct [10].

3 BignosigHo Ao ApbiTpaxHoro PernameHty
IOHCITPAJI, pekomeHpoOBaHMM [eHepanbHO
Acambneeto OOH B ii pesontouii 31/98 sig 15
rpyaHa 1976 poKy 3a3HAYAETbCA: «AKLWO
CTOPOHM B A0rOBOPi NOroAUAUCA B NMUCbMOBIN
dopmi Npo Te, WO cynepeykn, NoB’A3aHi 3 LM
A0roBopom, byayTb NnepenaBaTUCA Ha PO3rNaL B
apbiTpaxk 3rigHo ApbLiTparkHUM pernameHTom
KOHCITPAJI, TakKi cnopwn nignaratoTb BUPILLEHHIO
BiANOBIAHO A0 UbOrO pernameHTy 3 TaKMMMU
3MiHaMM, NPO AKi CTOPOHU MOXKYTb OMOBUTUCA
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B NMcbmoBili popmi» [16]. TaKUM YMHOM, AOCUTb
NMOBHO 3aKpinneHa topUCAMKLIA apbiTpaxky
pO3rnAgaTM MiXKHapPO4HI KOMepUiNHI cynepeykn
Ha nigcrasi apbiTpaxkHOi yroau.

Buxoaaum i3 npakTMkmn EBponencobKoro cyay 3
npas J/IOAMHW NpaBo [ocTyny [0 cyay
AOCNIAXKYBANOCA Yy BXE 3rafaHux Ccnpasax
«JliTroy npoTn BKAMKo6puTaHii» Ta «KomnaHis
«PereHT» npotu YKpaiHn» i cya Ainwos [o
BMCHOBKY, WO KOHBEHLiA He nepeLlKoaKae
CcTopoHam A06poBi/IbHO BiAMOBUTUCA Big Npas,
HagaHux Hetlo. 30Kpema, we EBPOonercbKoo
KOMICi€E0O 3 npas AAWMHW BU3HABANOCA, LWO,
obuparoumn TpeTemcbKUM Cya, 3asBHUK TUM
CaMMM BigMOBNAETLCA Big, NpaBa Ha Cyao0BUNA
pO3rnAg, B 4eprKaBHOMY CyZj, WO Hi cynepeymnTb
CcT. 6 KoHBeHuUji. BHacnigok uboro Bubip
CTOPOHAaMM  TPeTeMCbKOro  cyay  3amicTb
AeprKaBHOI He MOXKe po3rnagaTmca aK Te, Wo He

Bignosigae KoHBeHUji (npu TOMy, cypoBuii
KOHTPONb 33 AOTPUMAHHAM  TpeTeMCbKUm
cyaom (apbiTparkem) npouecyasibHuX

CTaHAaPTIB € AONYCTUMUM).

Y cnpaBi «AKCeNccoH Ta iHWi npoTu LLBey,ii»
NPO BW3HAHHA CKaprM HenpuinHAaTHow ECN
Haros0CMB, WO PO3rAs4 Cnpas y TPETENCbKUX
cynax (apbitpaki) nepecninaye NeriTtMMHy meTty
3BI/IbHUTM AepXKaBHi Ccyau Big, HAAMIPHOro
HaBaHTaXeHHA [9].

Y TOl e 4ac npaBo Ha cy4 B acnekKTi
OOCTYNHOCTI cyay He posrnagaerbca ECMJ1 ak
abcontoTHe — BOHO MoXe OyTM obmerkeHa B
iHTepecax HafieXKHoro BiANpaBNeHHA
npasocyann. [aHa Te3a 6Oyna poskpuTa B
nonepeaHbLOMY PO34ii.

30Kpema, y cnpasi «Omap npotn dpaHuii»,
Taki OOMeXKeHHA MOXyTb 6yTM nepepbayeHi
3aKOHOM LWOAO0 0Cib, CXWMNbHMX A0 NpOLECis,
AyLWEBHOXBOPUX Ha Yac iX NiKyBaHHA, a TAKOXK B
iHWMX BUHATKOBUX BUNALKAX, AKi NepecnigyoTb
neritmmuy  mety. [poTe, AKWO AeprKaBow
BBOAATLCA obmeKeHHn Joctyny 4o
npasocyagqA, LUe TMOBMHHO nNepecnigysaTu
3aKOHHY MeTy, 6yTM NPONopPLiMHUMMN i1 3 TOYKK
30py BMKOPMCTOBYBaHWX 3acobiB, BpaxoByBaTu
6anaHc nybniyHUX i NpUBaATHUX iHTepeciB i He
NoBMHHO abcontoTHO no3basnATM ocoby npasa
Ha cy4, 3aBgaBaTM LWKOAM CaMil CyTi UbOro
npasa [9]. ECMJ1 yTOUHIOE, LLO YMOBU A0OCTYNy

[0 NpaBocyaas He MOXYTb 0b6MeXKyBaTh Le
npaBo A0 TaKoi Mmipu, wWwob BuABMAACA
NOpyLEeHOoi cama MOro CyTHICTb.

Tomy B pamkax apbiTpaskHOI npoueaypu
NpaBo AOCTyny 40 CyAy He NopyLyTbCA, agKe
camo no cobi NpaBo He € aBCONOTHUM i MOXKe
6yt obmerkeHe, BUBIpP 3aABHMKOM cnocoby
3axMctom cBOiX npaB i cBobog € nNposBom
ANCNO3UTUBHOCTI, apbiTparkHa  npoueaypa
nignagae nig pPoO3yMiHHA TEpMiHYy «cya».
Obupatoum apbiTparkHy npoueaypy i CKNageHHA
apbiTparkHOi yroan CTopoHamuM MPO PO3rnag,
KOMEpPL,MHOro cnopy B pamkax KOMepLiiHOro
apbiTparky He € NOPyLEHHAM YN OBMeEKEHHAM
npasa JOCTyny A0 cyay.

Buxoaaum i3 nonoxkeHb cT. 23 ApbiTpaxkHoro
pernameHty HHCITPAJI, ge 3a3HayeHo, WO
BCTAHOB/EHI apbiTpaXKHMM CyAOM CTPOKM AnA
noAaHHA NMCbMOBUX 3aAB (BK/IHOYAOUYM NO30BHY
3aABY i 3anepeyeHHs No NO30BOM) He MOBUHHI
nepesuuysaty 45  pgHie [16].  OpgHak
apbiTparkKHUI cya MoXKe NPOAOBIKYBATU CTPOKM,
AKLLO 3HAXOAUTb Le BUMNpaBaaHUM.

PernameHT MixXHapogHOro KomepuinHoro
apbiTparkHoro cyay npu ToproBo-nNpoMMCIOBIN
nanati YKpaiHm y n. 1 cT. 12 BCTAHOBAIOE, W0
CTPOKM, NepenbdayeHi PernameHTOM NOYMHAIOTb
CBiM BigANiK 3 AHA, HAaCTYNHOro 3a A4aTol, KoK
noBigoOMNEHHA abo CnoBilWEHHA BBaXKaETbCA
OTPUMaHMM CcTopoHow (i npeacTaBHUKOM)
BiANOBiAHO A0 YactHM n'stoi  cT. 11
Pernamenty [14].

MoHa 4iATM BUCHOBKY, LLLO NONOXKEHHA Nn. 1
CT. 6 KOHBeHLii wWoa0 pPO3YMHOCTI CTPOKIB
po3raaay cnpasu 3acTOCYOTLCA | 40 PO3raagy B
MiXKHapPOAHOMY KOMepLUiiHOMY apbiTpaxi. Tum
naye, BPaxoBylouM, WO AaHWI enNemMeHT npasa
Ha CcnpaBegAMBMW  CyA0BWIK  po3rnag  3a
NPaKTUKOIO EKMNAM € OLiHOYHOO
XapPaKTEPMCTUKOLIO i CaM CyA He BU3HAYAE UiTKMX
MeX, AKi 3aCTOCOBYHOTbCA A0 PO3YMIHHA
PO3YMHOCTI CTPOKIB.

MiXKHapPOAHUIA KOMEPLUiNHMA apbiTpark €
He3aNeXXHUM i 6e3CTOPOHHIM OpraHoMm, AKWUMA
MOKe pOo3rnagaTH i BUpiyBaTM CNOPU Yy pamKax
pO3yMiHHA Nn. 1 cT. 6 KoHBEeHLii.

Y MixKHapogHOMY KomepLiiHoMy apbiTpaki
cTaTyc apbiTpa BM3HAYAETLCA 3HAYHUM YUCIOM
HOPMATUBHO-NPaBOBUX aKTiB: AKTH

68


https://portal.issn.org/resource/issn/2534-9228
https://portal.issn.org/resource/issn/2534-9228

ISSN 2522-9842

Social development and Security, Vol. 10, No. 3, — 2020

Mi’}KHAapOAHOro npaBa, HauiOHanbHe 3aKOHO-
[lAaBCTBO KOHKPETHOI Aep’kaBu (3aKoHoAaBui
BMMOTIM), pernameHTn apbiTpaxKHUX iHCTUTYLIN
(IHCTUTYUIMHI BUMOTK), PEKOMEHAALUiNHI aKTW,
NPUNHATI NpodecitHUMM ChiBTOBApPMCTBAMM, a
TaKoX 6He3nocepeAHiMM BMMOraMu  CTOPIH
cnopy (norogykyBasnbHi BUMOrM). fAckpaBumu
NPUKAAAAMMN MIXKHAPOAHUX AKTIB, WO MICTATbL
BUMOTH 0o apbitpis Mi¥HapO4HOro
KomMepLinHoro apb6iTpaxky, MoxyTb 6yTn Hbto-
MOpKCcbKa KOHBEHLA Mpo BM3HAHHA i nNpuse-
AEHHA Y BMKOHAHHA iHO3eMHMX apbiTparkHUX
piweHb 1958 p., €BponelricbKa KOHBEHLiA Npo
30BHiWWHbOTOProBenbHUI apbitpaxk 1961 p.,
ApbiTpaxHui pernameHnt HOHCITPAN 1976 p.,
Tunosuit 3akoH HHCITPAN wopo MixKHa-
poaHoro Toprosoro apbitpaxky 1985 poky,
MpaBuna eTUKM JNsa MidKHApogHUX apbiTpis
1987 p., KepisHi npuHUMNKM MixKHapoaHOI
acoujauii opucTiB WoA0 KOHOAIKTY iHTepeciB y
MiXkHapogHoMmy apbitpaki 2004 p. Towo [4, c. 69].

PernameHT MiKHapoaHOro KomepLinHoro
apbitTparkHoro cyay npu ToproBo-nNpoMMCIOBIN
nanari 3a3Hauag, Lo MirKHapoaHWi
KOMepPU,iNHUI apbiTpaXKHUI cya, € CAaMOCTiMHOO
NOCTiIMHO Ajtoyoto  apbiTpaXKHOK  YCTaHOBOW
(TpeTtelicbkum cyaom), WO 3AINCHIOE CBOKO
AiANbHICTb BiAN0OBigHO 4,0 3aKOHY YKpaiHu «I1po
MiXXHAPOAHMN KOMepUinHMA apbiTpax» [13].

3aKoH YKpaiHu «[po MixKHapoaHU
KOMEPLiNHUIA apbiTpayk» CTOPOHU MOXKYTb
orosocuTU  BigBig apbiTpam y  BUNAAKy

3BEPHEHHA A0 6yab-AKoi ocobu y 3B8’A3Ky 3 i
MOKIMBUM NPU3HAYEHHAM AK apbiTpa ua ocoba
NOBWHHA NOBIAOMUTU NPO Byab-Ki 06CTaBUHY,
AKI MOXKYTb BUKAMKATU OOrPYHTOBAHI CYyMHiBU
woao i HeynepearkeHocTi abo He3anexHocTi.
Tomy BMMOra HesanexHocTi i 6e3cTopoH-
HocTi B  MixHapogHoMy  KomepuiitHomy
apbiTparki peanisyerbcA HaBiTb edeKTUBHIllE,
Hi’)K Yy KnacnMyHomy cygi. Ap)Ke Bumorn ana
apbiTpiB, AKi MOXYTb 3A4iMCHIOBATM pPO3rAsag,
cnpaBu bBinblu KOPCTKiWi, HiX Ansa cyais, 60
BK/IOYAIOTb Y cebe BesIMKy Macy MiKHapOAHMX-
NPaBOBUX aKTiB, KPIM HALiOHANbHOro perynato-
BaHHA; CTOPOHWN CAMOCTIMHO Y3rogKytoTb CKNag,
apbiTparkHoro cyay, obupatotb apbitpiB i
MOXYTb OroJIOCUTU BiABIA 33 HaMMEHLLOI

nigo3pu HesanexHocCTi Yn 6e3CTOPOHHOCTI Toro
4yu iHWworo apbiTpa.

Cr. 18 Tunosoro 3akoHy HOHCITPA/, cT. 18
3aKoHy YKpaiHum «[po MiXKHapOAHUM
KOMEpPL,iMHMIA apbiTpaK», BCTAHOB/IOE, WO A0
CTOPiH NOBUHHO BYTU piBHE CTaBNEHHSA, | KOXKHIN
CTOPOHI MOBUHHI BYTM HafaHi BCi MOXAMBOCTI
AN BUKNaay cBOEi no3nuii [16].

OCKinbKM  MiXXHApOAHI-NpaBOBi  aKTK i
HalUiOHaNbHI  3aKOHW  MalTb  BignoBigaTH
Bumoram KoHcTuTyuii YKpaiHu, i ui aktn 6ynm
paTUdiKOBaHO i  MNPUMAHATO B CUCTEMY
HaUiOHANIbHOTO 3aKOHOAABCTBA, TO BMXOAAYMN i3
nonoxeHb c1. 55 KoHctutyuii  YKpaiHu
rPOMaaAaHM MaloTb PiBHIi KOHCTUTYLiMHI npaBa i
csobogm Ta € piBHMMM nepen 3akoHOM. He
MoXe Oyt npwusineis unm obmexeHb 3a
O3HaKaMM pacu, KONbOpy LWKipW, NONITUYHMUX,

penirintHux Ta iHWWX NepeKkoHaHb, CTaTi,
€THIYHOrO Ta  COLiaNbHOTO  MOXOAMKEHHS,
MaMHOBOro CTaHy, MicusA nNpPOXKMBaHHA, 3a

MOBHMMM ab0 iHWMMKM 03HaKamMMK. PiBHicTb NpaBs
XKiHKM i 4yonoBika 3abe3nevyeTbca: HaZaHHAM
KiHKaM piBHUX 3 YONOBIKAMM MOXKJINBOCTEN Yy
rPOMALCbKO-NONITUYHIA | KyAbTypHIN Aianb-
HocTi, y 3400yTTi oOCBiTM | npodeciliHii
nigroTosyi, y npaui Ta BWHaropogi 3a Hej;
cneuiaibHUMM 3aX04aMU LWOAO0 OXOPOHU MpaL
i 300poB'A KIHOK, BCTAHOBAEHHAM MNEHCIMHUX
Nifbr; CTBOPEHHAM YMOB, AKi OAKOTb *KiHKam
MOX/IMBICTb NOEAHYBATM MPaLIO 3 MATEPUHCT-
BOM; MPaBOBMM 33aXMCTOM, MaTepianbHOO i
MOpPaNbHOK  NIATPMMKOKO  MaTepUHCTBA |
OWTUHCTBA, BK/IOYAOYM HaJaHHA onaadvyBaHUX
BiANYCTOK Ta iHWMWX Nifbr BariTHUM KiHKam i
maTtepam [12].

Buxopauun i3 suweHasegeHoro sumora n. 1
CT. 6 KoHBeHUji WoA0 PpiBHOCTI Y4YacCHUKIB,
cnpaBa AKUX pPO3rNAJAETbCA CyaoMm, peani-
3y€TbCA | pamkax MiKHapoAHOro KOMepLiMHOro

apbiTpary.
M. 1 ct. 6 KOHBEHUii NpO 3aXMCT Npas NOANHU
i OCHOBOMONOXHWX cBObBOA nepeabayae

enemeHT nybsiiyHoro posrnsay cnpasu y cyai. 3
AaHUM eneMeHTOM BMHMKAE 6araTto nNuTaHb i Ha
CbOrOAHILWHIM AeHb Le € aKTya/lbHa npobnema
pocnigKeHHs MiXHapoaHOro KOMepLiMHOro
apbiTpaxKy, amke 3aKoH YKpaiHu  «[lpo
MiP3KHAPOAHUNA  KOMEPLiHUIA apbiTpaxk» Ta
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PernameHT  MiKHapoaHOro  KomepLirMHOro
apbiTpaxHoro cyay npu ToproBo-nNpoOMMUCIOBIN
nanati YKpaiHn He MICTUTb *KOAHMX MONOXKEHb
WOA0 MOMAMBOCTI (HE MOXAMBOCTI) nybnikauiji
pPO3rnAAHYyTUX CMNopiB, TOMY BigNoBIAHO A0
NPUHUMNY  abCoNOTHOI  KOH)iAeHLiNHOCTI
MixHapoa4HOro KomepuitHoro apbiTpaxHoro
cyay npy ToproBo-NpoOMMUCAOBIN NanaTi YKpaiHu
He nybnikye iHPopmaLilo NpPo PO3rAAHYTI
cnpasu.

Buxoaaum i3 nonoxeHb 3akoHy YKpaiHu
«Mpo MixKHapoAHUI KOMEPLINHUIA apbiTpaxk»
3a 3arajibHMm npasuiaom apbiTparkHa
npoueaypa posrnagy € KOHOEepeHUiNHOoW i
CTOPOHW CaMOCTIAHO BUPIlIYIOTb, WO came
MOXHA  BBaKaTM  NybAIYHOK  YACTUHOW
po3rnagy, apbiTpa)kHe pilWleHHA, sk 6yno
3a3Ha4yeHo BULLe He NyBNiKyeTbCA, HA PO3rnAgi
CnpaBM  He  MOXyTb OyTM  npucyTHIMM
YPHanicty, npeacTtaBHUKM cycninbctea. Y
NOPiIBHAHHI 3 TUM e LiMBiaAbHO npouecyasbHMM
KOZEeKCOM YKpaiHW, AKNIA NPAMO 3aKpIiNtoE y CT.
2 NpUHUMN rnacHocTi i nybaiyHocTi. Xoya y u. 7
cT. 7 UMK 3asHavyeHo, Wwo po3rnag cnpasu y
3aKpUTOMY CyA0BOMY 3acigaHHI NpoBOANTLCA Y
BMMaAKax, KOMW BIOAKPUTUA CyaOBUK pPO3rnApg,
MOMKe MaTh HacAiAKOM PO3ro/IoWeHHA TAEMHOI
Ynm iHwoi iHdopMaLji, WO OXOPOHSETbCA
3aKOHOM, abo 3a KNONOTAaHHAM Y4YaCHUKIB

BucHOBKU

cnpasn 3 MeETOKO 3abe3neyeHHs TaGMHMLI,i

YCMHOB/IEHHA, 3anobiraHHA  PO3ro/IOWEHH0
BigOmMOCTEM NPO iHTMMHI 4M iHWI ocobucTi
CTOPOHM  KMTTA  Y4YaCHMKIB cnpasu abo

BiAOMOCTEN, WO MPUHMKYIOTb iXHIO YecTb i
rMOHICTb, a TaKoXX B iHWWX BMNaAKax,
YCTaHOBNEHUX 3aKOHOM [15].

Ane, cTopoHM He 30608B’A3aHi cnigyBaTh
KOHepEeHLiMHIN  npoueaypi, BuUXoAAUM i3
NPUHUMNY OUCNO3UTUBHOCTI, BOHU MOXYTb
BM3HAUYMTK Te, L0 CNPaBa, AKa PO3rnaaaeTbCs, B

pamkax MixHapoaHoro KOMepLuinHOro
apbiTparkHoro cyay € nybaivyHoto.

TomMy  MOXHA  CTBEpPAMTM, WO  AAA
MixKHapo4HOro  KomepuiiHoro  apbiTpaxky

NMUTaHHA NybIYHOCTI € BUHATKOM i3 3ara/ibHOro
npasmna KOHQIAEHLIMHOCTI, AOMNYyCKalouM TaKy
MOX/INBICTb, @ B HaUiOHAaNbHUX CyAis, Ae
NnpaBmMa0 KOHQIAEHUIMHOCTI € BUHATKOM i3
3ara/ibHOro npaswuaa rAACHOCTI | BiAKPUTOCTI.
Ane obuasi npoueaypn nepegbayatoTb
MOX/IMBICTb iCHYBaHHA NybaiyHOro posrnsay.
Mpn Tomy, WO cam EBPONENCbKUI Cya 3 npas
NOAWHWM  [OMNYCKAaE BUHATKM 3 nybaiyHoCTi,
003BONAIOYN  NETITUMHO MPOBOAUTU  3aKPUTI
CnyxaHHA. MoXHa KOHCTaTyBaTW, WO BMMOra
nybniyHocTi Bignosigae n. 1 cT. 6 KoHBeHLi, xo4
i He B TpagMUIMHOMY PO3YMiHHI, AK 3
HauioHaNbHUMU Cyaamu.

Y pe3ynbTtaTi  AOCNIAXKEHHA npaBa  Ha
cnpaseanBuii Cy40BWUIA posrnag, y
MixHapogHoOMy KomepuinHomy apbiTpaki aBTop
AiALWOB A0 HAaCTYMHMX BUCHOBKIB:

1. MpaBo Ha cnpaBeaNMBUA CyL0BUA PO3FAAL,
Ha CbOrOAHILLHIM AeHb MO-Pi3HOMY BU3HAYAETLCA
BYeHMMMU. [paBoBa JOKTPUHA iLe TAaKUM YMHOM,
WO HasABHI pi3Hi KpuTepii ana Knacudikau,i
CKNaf0BMX e/1eMeHTIB NpaBa Ha ChnpaBea/IMBUIA
Cy4OBMM  poO3rnsag4 | OCTaTOMHO  KiHLLEBOro
PO3YyMiHHA B AaHil cdepi He mae. ABTOP NPOMOHYE
BBa)XaTW efleMeHTaMW MnpaBa Ha CnpaBegnBuin
CyA0BUN PO3raaa Ti, AKi NpAMO 3akpinaeHi B n. 1
CT. 6 KoHBeHUii i rpynyBatm ix 3a TaKum
KPUTEPIAMW:  IHCTUTYLLIOHANbHI  (He3anexxHui,
HeynepesyXeHUn cya; Cy4 Ha OCHOBI 3aKOHYy;
6e3CTOPOHHIN cyAl), AKi BU3HAYaOTb MicLLe Cya0BOi
MAKN BNAgWM B NApUTETHOCTI 3 iHWMMMK TiNKamm

BNaaM; npouecyanbHi (piBHICTb y4YacHUKIB Y
npoueci; Po3ymMHi CTPOKKW posrnagy; nybnaiyHun
po3rnag  Cchnpasu), AK€  MpouecyasibHO
XapaKTePUCTUKOLIO PO3raaay i BUpPILLEHHA cnpasu;
AEMOKpaTMyHi (gocTyn [0 cyady, PiBHICTb), AKi
BM3HAYalOTb MOM/IMBICTb 0COBM 3BEpHYTUCA 3a

3aXMCTOM CBOro MOpPyLIeHoro npasa i 6ytu
YNEBHEHOIO, LLLO iX He BigMOBAATb.
2.CnpaBa €Bponencbkoro cyay 3 npas

noanHn «KomnaHia «PereHT» npotu YKpaiHn»
NOCTaBW/IO0 TOYKY Y AUCKYCii CTOCOBHO PO3YMiHHA
CYTHOCTi TepMiHy «cya» Yy ChniBBiAHOLWEHHI 3
MiXHapoaHUM KoMepLiiHMm apbiTparkem, 3a
CEMaHTUKO KoHBeHLU;i MiXKHapPOAHWM
KOMepUjiiHMIA apbiTpaXK € CyaoM, Y SKOMY NpaBo
Ha CnpaBea/IMBUIN CYA0BUI PO3AAL PeanisyeTbca
i 3aCTOCOBYETLCA;

EnemeHTM npaBa Ha CnpaBeaMBUIN Cy[0BUN
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po3rnag, 8 pamkax MixkHapogHOro KomepLinHOro
apbiTparKy 3aCTOCOBYHOTLCA i B AEAKMUX BUMAZAKAX €
BiNbLL XKOPCTKMMM Y NOPIBHAHHI 3 peryntoBaHHAM
Y HaUiOHANbHUX CyAaX UMBINBHOIO CYAOYMHCTBA,
Ha npuKnaga, BMMOra He3aneXKHOoCTi,
6e3cTopoHHOCTI cyay. B pamkax MixHapoaHoro

Cnucok BUKOPUCTAHUX AXepen

KomepuiiHoro  apbiTpaky  gaHa  BMMOra
3aCTOCOBYETbCA epeKTUBHIlLE, aaXKe CTOPOHMU
MatoTb NPaBO  CaMOCTIMHO 0bupaTM cKnag
apbiTparkHOro cyay, Oro/oWyBaT BiABOAM NpwU
HaMEHLUIN Nigo3pi SMEHLEHHA HE3ANEKHOCTI Un
6e3CTOPOHHOCTI.
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AHHOMayusn

MpaBo Ha cnpaBegnMBoe cyaebHoe pasbMpaTenbCcTBO  ABAAETCA  aKTyaslbHbIM WU
ANCKYCCUOHHBIM, HA CEroAHALIHUIA AEHb €CTb Pa3/IMYHble B3MA4bl yYEHbIX B PaMKax NpaBoOBOW
OOKTPUHbBI M MPaBoBbIX No3numMAx EBponenckoro cyaa no npaBam yesnoBeKa. Peannsauumsa u
NPUMEHEHWEe TaKoro npaBa fABAAETCA HeobXOAMMbIM YCNOBMEM [AONA  CTaHOBJIEHUA
AEMOKpaTUYeckoro rocygapcrtesa. Mcxoas u3 npakTuku EBponelickoro cyga no npasam
YyesloBeKa OTHOCWUTE/IbHO TOJIKOBAaHWS 3/IEMEHTOB MpaBa Ha chnpasBegamnBoe cyaebHoe
pa3bupaTenbCTBO, MOXKHO ONpPeaennTb, YTo AaHHOE TONIKOBaHWE OCYLLLECTB/AETCA aBTOHOMHO,
AnHamuuyHo. Cya B onpegenieHHbIX C/ly4asx NPUMEHAEeT MPUHLUM NPONOpPLMOHANbHOCTU U
YCMOTpPEHMA rocyaapcTB. Ha cerogHALWHMIA MOMEHT eCcTb pa3HOe NOHMMaHWe COOTHOLIEHMSA
apbutpaxHoi npoueaypbl W nNpaBa Ha cnpasegauBoe cyaebHoe pasbupaTenbcTso,
3aKpensieHHoe B KOHBEHLMM O 3alLmMTe NpaB Ye0BEKA M OCHOBHbIX cBOboA. Beab pakTnyecku
MeKayHapOAHbI  KOMMEpPYECKMI apOUTPaXK YacTUYHO peryavpyeTcs HauMOHaNbHbIM
3aKOHOAaTe/IbCTBOM, 3 60/IblLe OXBATbIBAETCA MW COMNALLEHNEM CTOPOH, AN COBCTBEHHbIMM
HOpMamMK. MeXayHapoa4HbI  KOMMEpPUYECKMI apbuTpark ABNAETCA PasHOBMAHOCTbIO
alternative dispute resolution (anbTepHaTUBHble CNocobbl paspelLeHmna CNopoB), YTo ABNAETCA
aKTya/libHbIM C TOYKM 3PEHUA WCCAefOoBaHMA, MOCKONAbKY MOBblWeHUA 3PpPeKTUBHOCTM
a/IbTEPHATMBHBIX CNOCOOOB ABAAETCA BO3MOMKHOCTbIO PAa3rpy3nTb HarpysKy Ha HauMOHabHble
CyAbl, YeM B CBOIO odepeab YAyylWWUTb NpoLenypy PacCMOTPEHMUA, PelleHna U UCNOHEHUS
CyAebHbIX pelleHnin. ApbuTpaxkHaa npoueaypa CooTBeTcTByeT TpeboBaHusm n. 1 cT. 6
KoHBEHUMM O 3awWuMTe npaB YeNoBEeKa W OCHOBHbIX CBOOOA, YAOCTOBEPSOLMX
COOTBETCTBYHOLLME MNpaBOBble No3uuMM EBponeiickoro cyga no npasam 4yesnoBeka. Mostomy,
BblbMpas MeKAyHAPOAHbIN KOMMEpPYECKUI apbutpak, CTOPOHbI He OrpaHu4YmMBatoT cebsa B
npaBe Ha cnpasegaunBoe cyaebHoe pas3bupatenbctBo. CyWecTBYIOT AUCKYCCUOHHbIE TOYKM
3peHMa Mo MoBoAYy HEKOTOPbIX 3/IEMEHTOB MNpaBa Ha chpaBeasvnBoe cyaebHoe
pa3bupaTenbcTtBO B pamkax MexayHapoAHOro KoMmepyeckoro apbutparka. Kak pas
TpeboBaHMe NyBAMYHOCTM B Hay4HbIX Kpyrax Bbi3blBaeT pasHoe OTHOLWEHWE, OAHW CYMTALOT,
yTOo Yepes obuee TpeboBaHME KOHOUAEHUMANBHOCTM 3TO HE COOTBETCTBYET TpeboBaHMAM n. 1
CT. 6 KoHBeHuuMM, Apyrve cuuTaloT, 4TO TaKoe TpeboBaHWE peasnsyloTca B pPaMKax
apbuTpaxkHoK Npoueaypbl, XOTA U HE B K/1TAaCCMYECKOM NMOHUMaHUK 3TOro npasa.

Kntoueenblie cnosa: MexayHapoaHbli KOMMepyYecknin apbuTtpak, NpaBo Ha cnpasea/iMBoe
cynebHoe pa3bupaTenbCcTBo, 3N1eMeHTbI NpaBa Ha cnpaBeganBoe cyaebHoe pa3brnpaTenscTso,
apbuTparkHasa npoueaypa, abTepHaTUBHbIE CNOCObbI PaspeLleHnn Cropos.
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Abstract

The right to a fair trial is relevant and debatable, there are different views of scholars within
the legal doctrine and the legal position of the European Court of Human Rights today. The
realization and application of such a right is a necessary condition for the establishment of a
democratic state. Based on the case law of the European Court of Human Rights on the
interpretation of the elements of the right to a fair trial, it can be stated that this interpretation
is carried out autonomously and dynamically. The Court in some cases applies the principle of
proportionality and discretion. Now there is a different understanding of the relationship
between arbitration and the right to a fair trial enshrined in the Convention for the Protection
of Human Rights and Fundamental Freedoms. In fact, International Commercial Arbitration is
only partially regulated by national law and is more covered either by agreement between the
parties or by its own rules. International commercial arbitration is a type of alternative dispute
resolution that is relevant from the research point of view, as increasing the effectiveness of
alternative methods is an opportunity to relieve the burden on national courts, which in turn
improves the procedure of reviewing, resolving and enforcing judgments. The arbitration
procedure meets the requirements of paragraph 1 of Art. 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms, which certify the relevant legal
positions of the European Court of Human Rights. Therefore, the parties do not limit
themselves in the right to a fair trial when choosing International Commercial Arbitration.
There are controversial views on some elements of the right to a fair trial in International
Commercial Arbitration. It is the requirement of publicity that causes a different attitude
among scholars. Some believe that due to the general requirement of confidentiality, it does
not meet the requirements of paragraph 1 of Art. 6 of the Convention, others believe that such
a requirement is implemented through arbitration, although not in the classical sense of the
law.

Keywords: International commercial arbitration, right to a fair trial, elements of the right to a
fair trial, arbitration procedure, alternative dispute resolution.
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