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The article examines the issues of the legal status of legal entities of public law. At the basis of the division of legal enti-
ties into legal entities of private and legal entities of public law, the criterion of the method of creating a legal entity is
applied. At the same time, one criterion is not enough to distinguish between these types of legal entities, we propose to
supplement this criterion with criteria for the purpose of activity and the degree of dependence of a legal entity of pub-
lic law on a subject of public law. The article considers the characteristics of a legal entity of public law, which can be
classified into general and special. The general ones include: organizational unity, the presence of separate property,
acting in circulation on its own behalf, civil liability; special features include: creation in an administrative order; sat-
isfaction of the state interest; do not own a property. The article analyzes the issues of responsibility and legal regime
of property of legal entities of public law. Today, the search continues for an effective model of property law regarding
the legal regime of legal entities of public law. As a replacement for limited property rights, such as the right of eco-
nomic management and the right of operational management, a property management agreement is proposed. The is-
sues of correlation of the concepts "subject of public law" and "legal entity of public law" are investigated. These con-
cepts should not be identified, since the concept of a legal entity of public law is broader in scope than the concept of
public law formation
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1. Beryn

CratrTs IpUCBSYCHA TEOPETUYHUM MMUTAHHIM ITOHATTS «IOPHINYHA 0coba myOiiuHoro npasay. IH-
CTHUTYT IOPUANYHOI 0COOM € BayKJIIMBUM ITPABOBUM iHCTUTYTOM, SIKWIl 103BOJISE €PEKTUBHO OOCIYTOBYBa-
TH IMBUIBHUH 00ir y Oyab-sKiii KpaiHi cBiTy. [Io0ynoBa 1IbOTO iHCTUTYTY 3a]€XHUTH Bi 6aratbox Qakro-
piB, 30KpeMa, iCTOPUYHOTO NUIAXY, MPABOBUX TPaAHWIliii, MEHTAIILHOCTI Hapoxy. Bix mpaBmimsHOI KOHC-
TPYKLIi IOTO IHCTUTYTY 3aJICKUTH TOOPOOYT 1 KUTTS rpoMansH i kpainu. [lepen po3poduukamu L{usi-
JTBHOTO Kozekey Ykpainu B 2003 pori cTosia cKilaHa 3aada MIo10 BU3HAUCHHS 1 Kitacudikarii :opuau-
yHux ocib. binpuricts kpain CHI™ 3akpinmnym kiacudikaiiio IpUARYHUX 0Ci0 B 3aIe)KHOCTI BiJl OTPUMaH-
Hs1 IPUOYTKY Bix 3AIMCHIOBAHOT MISUTHHOCTI: HA KOMEPIIiiHI 1 HEKOMEPIIiiHI, 3aTUIIMBIIN 11 HEKOMEPIIii-
HUX CIICIIATBHUI 00CST MPAaBO3IATHOCTI. YKPATHCHKI IIMBLTICTH 3BEPHYJIHCS 10 TPAIUIIIH KOHTUHEHTATBHOT
CHCTEMH ITpaBa II0JI0 MOJUTY TIpaBa Ha MPUBATHE 1 MyOJIiuHe, a 3BiJICH 1 FOPUIUYHI 0COOM MOXXYTh MO~
THCSl HA IOPUAMYHHUX 0CI0 TPUBATHOTO 1 IOPUIMYHUX OCIO MyOJiYHOTrO mpaBa. 3aKpiljieHHs BKa3aHOI Kila-
cuikanii IOPUIMYHAX 0CiO TOBMHHO OYJIO CIIPUSITH BIIOPSIKYBAHHIO JISUTBHOCTI FOPUANYHHX OCIO mmy0Oiy-
HOTO TpaBa. BCTaHOBHUTH CIpaBXHIO IOPUAWMYHY PIBHICTh YYacHHKIB MaifHOBHX BimHOCHH. Bperymosartu
MUTaHHS peOpMYBaHHs AePKaBHOI BIACHOCTI. TOMY JOCII/DKEHHS, HalPaIIOBaHHs KOHIIEIIIT FOPUANIHIX
0ci0 TyOIigTHOTO TpaBa, MOJIEINb iX y4acTi B IMBUIFHUX MPABOBIAHOCHHAX € BEIEMH BKIMBOIO 1 aKTyallb-
HOIO TEMOIO JUIsl HAYKOBHUX MOILYKIB.

2. JlitepaTypHuii orasig

[TuTaHHAM AOCIHIKEHHsI MPABOBOTO CTATYCY IOPUIAMYHUX OCI0 MyOJIYHOro mpaBa MPUALISETHCS
yBara B IOpHIUUHIN miTeparypi. Tak, mpaBoBe CTAHOBHIIE IOPUIUYHUX OCIO MyOJIYHOTO MpaBa JOCHTi-
JUKYBaB BiZIOMHH pocilicbkuid BueHHi Yupkin B. €. B MmoHorpadiuniii pobdori «lOpuanyna ocoba myoiu-
HOTO npaBay. Y BKa3zaHiil poO0Ti aBTOp po3MIIsiae MOHATTS IOPHIMYHOT 0COOU 3 TTO3UIIIT MIKIMCIHILTIHA-
pHOTO migxomy. [IpomoHye KOHCTPYKIiO IOPUINYHOI 0COOM IMyOIigHOTrO mpaBa, KIacH(IKaIlio pi3HUX
BU1iB BKazaHUX cy0’ekTiB [1]. Tapacos O. 1. B nuceprauiliHomy mociimkenti «fOpunndeckue jauna myo-
JIMYHOTO TpaBa: aJIMUHUCTPATHBHO-IIPABOBOM acIeKT» PO3IIINAE I0PUANYHI 0cOOU IMyOIIiHHOrO mpasa 3
MO3MIIN aAMiHICTPaTUBHOTO TpaBa. Tak, BUCHUI JOCITIIUB aJMiHICTPATHBHY IPaBOCY0’ €KTHICTH IOPHIHU-
YHHUX OCi0 MyOJiYHOTO TpaBa, B Ky BXOASTH IMOHATTS aIMiHICTPaTUBHOI MPAaBO3IATHOCTI 1 Ai€3aTHOCTI
BKazaHHX cy0 ekTiB [2]. SlctpeboB O. A. B aucepramiitnomy gocmimpkenHi «Opuangeckoe nmumo myommny-
HOTO IIpaBa: CPaBHUTENBHO-IIPAaBOBOE MCCIIEIOBAHME) BU3HAUYNB KaTErOpiaJIbHO-NOHATIHHUN amapatr Teo-
pii ropuamgHOi 0coOu myOaidHOTO MpaBa. Bu3HaunB KpHUTepii po3MexyBaHHS IOPUANIHHUX OCiO myOumiy-
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HOTO 1 MpUBaTHOTO Ipasa. JlociiANB NpaBO3JaTHICTh PEryJIIOBAaHHS IIPABOBOTO CTATYCY IOPUANYHUX OCI0
my0OJIIYHOTO MpaBa B MOPIBHAIBHO-NIPABOBOMY actekTi [3].

Pa3zom 3 THM, aKTyaJbHUM 1 IIKABUM € JOCIIIPKECHHSI FOPUANIHUAX OCI0 myOIiuHOro MpaBa sAK ydac-
HHKIB IMBUIBHUX NpaBoBigHOCHH. Ha choromHi B YkpaiHi He po3po0OiieHa KOHIEMNIs IOpUIANIHUX OCi0
my6sigHoro npasa. KpiM 11boro norpedyroTh JOCTIDKEHHS TaKi MUTaHHS: 00CAT NMPaBO3JaTHOCTI BKa3a-
HUX cy0’€KTiB, IPAaBOBUI PEXHUM MaiHa, BIINOBIAAIBHOCTI.

3. MeTa Ta 3aJa4i J0CTiIzKEeHH S

Merta naHoi cTaTTi MoJIATa€E B TOCTIKEHHI OCOOIMBOCTEH IOPUINYHUX 0Ci0 MyOIigHOTO mpasa siK
YYaCHHKIB [IUBUTFHIX IIPAaBOBITHOCHH.

Js nocsrHeHHS 1iel MeTH OyJIi BHpIIIeHi HACTYITHI 3a1a4i:

1) 3’scyBaTy KpuTepii Moaily FOPUIUYHUX OCIO Ha BHIM, 30KpeMa Ha I0pUANYHI 0cOOU IyOIiyHO-
TO MpaBa 1 MPUBATHOTO TPaBa;

2) MOCHITUTH O3HAKW IOPUAMYHOI 0cOOM MyONIYHOrO MpaBa, SIK 3arajbHi, sSKi MPUTaMaHHI il sK
IOpUANYHIN 0c001, TaK 1 creniajibHi, XapakTepHi 11 Hel;

3) BCTAaHOBHUTH OCOOJIMBOCTI BiAIIOBIJAILHOCTI Ta MPABOBOT'O PEXHUMY MaiHa FOPHIUYHHUX OCi0 my-
GuiuHOTO TpaBa;

4) BU3HAYHTH CHIBBiIHOIICHHS MTOHATH «CY0’ €KT MyOIiYHOTO TpaBay i «IOpUANIHA 0coba myOmid-
HOTO TIpaBay.

4. Kpurepii noginy opuamaaux ocioé

B ocHOBY 1noziily IOpHIMYHHX 0CI0 Ha IOPHIAMYHI 0COOHM MPUBATHOTO 1 IOPUAMYHUX OCIO MmyOuiy-
HOTO TpaBa MOKJIAJACHUI KpUTEPii crmoco0y cTBOpeHHs ropuanyHux ocib. Tak, B 4.2 ct. 81 LIK Ykpaiuu
BCTaHOBJIFOETHCS TIOJIOKEHHS PO Te, M0 FOPUANYHI 0COOH, 3aJICXKHO BiJ HOPSIKY iX CTBOPEHHS, MOILIs-
I0ThCS Ha IOPUIMYHI 0COOM IMPUBATHOTO MpaBa i IOpUANYHI 0co0H MyOIiuHOTO TpaBa. B ropunuyHiii Jite-
partypi 3 IpUBOILY KPUTEPiI0 PO3MEKYBaHHS IOPUIMYHMX O0Ci0 Ha BKa3aHi BUM € TeBHa IUcKycis. Ha my-
MKy, 3ybapa B.M., kputepiii moaidy IOpUINYHHEX OCi0 Ha BKa3aHi BUIU HE € YHIBepCAaJIbHUM, OCKIIbKH
PO3IOPSTYUM CIIOCOOOM MOXXYTh YTBOPIOBATUCS 1 IOPUANYHI OCOOM NMPUBATHOTO TpaBa, 3aCHOBaHI Jiep-
JKaBOO a00 TepUTOpiadbHOIO TpoManoro [4]. Maitnanuk P. A. BBaxkae, o KpUTEPiil MOMLTY IOPUINIHAX
0ci0 3aJIe’KHO Bl HOPSIKY iX CTBOPEHHS HEOCTAaTHHO MOBHO 1 YiTKO BIJIIOBINAE CYTHOCTI TaKUX IOPUAHN-
yHuX oci6. Tak, B yMOBaxX BH3HAYCHOTO 3aKOHOM BIAKPHUTOTO TEPEINiKy IOPUAWIHHX OCi0 MyOIidHOTO
npaBa Ie He CHpHUse MPaBOBiii BU3HAYEHOCTI. A TaKOX YCKIAJHIOE 1X BiIMEXYBaHHSA BiJ IOPHIUIHUX
ocib mpuBaTHOTO TpaBa [5, c. 148]. V nMOKTpHHI BUAUIAIOTH 1 1HII KPUTEPii MOIUTY BKa3aHUX IOPUIUIHUX
0ci0, a came, KpUTepii METH, MyOJIYHUX MTOBHOBAXKEHbB, MTPABOCYO €KTHOCTI Ta KOMITETEHIIi. B 3axigHii
JiTEepaTypi HEMa€ YiTKMX KPUTEPIiB 3a SIKUMHU MOXKHA BIIIHOCHTHU Ty YH IHIIY FOPHUIUYHY 0COOY 10 IOpH-
JuaHOT 0c00HM MyOiyHOro mpaga. SIKIo 00’ €aHATH BCI MO3MIIT 3 IIBOr0 MUTAHHS, TO Il MIAXOIH MOXHA
3rpyIyBatd y 3 rpymnu:

1) HOpMaMu SIKOTO paBa PETYIIOETHCSI caMe BUHUKHEHHS FOPUINYHOI 0COOH;

2) BXOOUTH Ta UM IHIIA FOPHIUMYHA 0co0a opraHi3amifHO Ta (QYHKIIOHATEHO B JIepKaBHY
OpTraHi3allilo;

3) 10 ropuUIMYHKX 0Ci0 ITyONiYHOro MpaBa BiJHOCATHCS OpraHi3alii siIki BUKOHYIOTh OyIb SIKI Jiep-
JKaBHI IuTi. Y BITYM3HSAHIN JITEpaTypi A0 03HAK IOPUANIHOI OCOOH MyOIiYHOTO MpaBa BiTHOCSTH: HOPS-
JTIOK CTBOPEHHS 1 METY IisUTbHOCTI. TaKuif MiIXix MiATPUMYETHCS i CyTOBOIO MPAKTHKOIO.

Paszom 3 THM, He BCi HayKOBIIi BU3HAIOTH B3arajli HEOOXiAHICTh MOALTY IOPHINYHUX OCi0 Ha Ocid
nmyOsivHoro Ta npuBarHoro npasa. Tak, CyxaHoB €. O. BBaxae, 1110 CTaTyc IOPUANIHOT 0COOU ITyOIiYHO-
o MpaBa iCHy€E JJIsl TOTO, 1100 HaJaTH IESKKM Cy0’ €KTaM IyOJIi4YHOT0 MpaBa MeBHY MOXIIUBICTh Y4acTi B
MaifHOBHX BIJIHOCHHAX, SIKI PEryJIOIOTHCS MPUBATHUM MpaBoM. PazoM 3 THM, Lieil cTaTyc IOpPHIMYHUX
0ci0 myOJiYHOro mMpaBa HE A€ BINMOBIJI HAa MUTAHHSA, SKi € BaXIUBHUMH JJIi KOHTPArCHTIB TaKUX
cy0’exTiB. B siknx BHmajkax i Ha SKHX YMOBax IOpHIUYHA oco0a MyOJivyHOro IpaBa MOXE BHCTYIATH B
SKOCTI caMOCTiiHOTO cy0’€KTa B MaiiHOBHX BimHOcHHaX. Hece um Hi Taka oprasizalisi caMOCTiiHy Maii-
HOBY BIJIIOBITaTbHICTH 32 IIUBLIEHO-ITPABOBUMHE 3000B’s13aHHsMH. Ha sike MaiflHO MOke OyTH 3BEpHCHE
CTSTHEHHsI 32 BUMOTaMH1 KpeanuTopis [6].

5. O3Haku I0pUANYHOI 0co0H MyOJIiYHOro NpaBa

B ropunuuHiii miTepatypi TO9aThCS QUCKYCIl 3 MUTAHHS, YA MOXHA IOPUIMYHI 0COOH IMyOIIiTHOTO
MpaBa PO3TILIIATH B AKOCTI IOPUIUYHUX OCi0, TOOTO MEeBHMX OpraHizaiii. Baxkaemo mo ropuandHUM
oco0aM MpUTaMaHHI BCe O3HAKW IOPUIMYHOI OCOOM: OpraHizaliiiiHa €IHICTh, BIIOKpEMJICHE MaiHO, BHU-
CTyn B 00OpOTi Bif CBOTO iMEHi, caMOCTiiiHa IMBUIFHO-IIPaBOBa BiANOBiganbHICTE. KpiM 3aranpHHX
O3HAK IOPUIUIHOI 0COOH IOPUANYHI 0cOOM ITyOIIYHOTO MpaBa MarOTh OCOOJIMBI 03HAKH, SIKI BHOKPEMITIO-

30




Journal «ScienceRise: Juridical Science» Ne4(14)2020

I0Th 1X B PI3HOBUJ IOPHIUYHUX 0Ci0. Tak 10 BU3HAYAIBHHX O3HAK IOPHIUYHUX OCI0 MyOJidHOrO mpaBa
MOYXHa BIIHECTH TaKi:

1) cTBOPIOIOTBCS CyO’€KTaMu IMyOJIIYHOrO mpaBa (JAEepPiKaBOI0, TEPUTOPIAILHOI TPOMAIOI0) B
PO3IIOPSITIOMY TTOPSIIIKY;

2) isUTBHICTH CIPSIMOBaHA HA 3aJJ0BOJICHHS IEPKABHOTO (CYCIUIBHOTO) iHTEpECY;

3) He € BIacCHHKaMH MaiiHa, MalfHO HaJIEXHUTh HAa OOMEKEHHUX PEHYOBHX IpaBax (IIpaBi omepaTuB-
HOTO yTIPaBIIiHHS, MIPaBi TOBHOTO TOCMOJAPCHKOTO BiJaHHSA);

4) cyOcumiapHy BIATIOBITAaTBHICTE 32 [ii IOPUIUYIHOI OCOOM MYyOJIIYHOTO TpaBa Hece CyO €KT
mMyOIiYHOTO TIpaBa.

Sk BKa3yeThCs B IOPUANYHIN JITEpaTypi OCOOIUBICTIO MyONIYHUX IOPHINIHUX OCi0 € Te, o BKa-
3aHUMH Cy0’€KTaMU TEPECIiAyI0ThCA CYCHUTBHO-KOPHCHI Tl B THX cepax HUBUIHHO-TIPABOBUX BiIHO-
CHH, JI¢ pPUHKOBI MEXaHi3MH 00’ €KTUBHO HE MPAIIOIOTh, a00 IIi cepH ABIAIOTH COOOI0 CTpaTeriuHui iH-
Tepec JiepKaBy B PEryJIIOBaHHI BKa3aHUX MPaBOBIIHOCHH [7, c. 126].

5.1. Oco6mBOCTi BiINMOBiTaIbHOCTI IOPUIMYHHX 0Ci0 My0JIiYHOr0 MpaBa

B nokTpuHI IUBLIEHOTO TIpaBa BKa3ylOTh Ha TaKy O3HAKy FOPHIMYHOI 0COOM ITyOJIIYHOTO IpaBa, K
TIOKJIA/ICHHS! BiINOBIIAJILHOCTI HA CY0’€KTIB ITyOJIIYHOTO MpaBa 3a AiSUIBHICTD CTBOPEHUX HUM IOPHIANYHHX
oci6 myOmigHoro mpaBa. Ha mymky Kydepenko I. M. me crocyeThes SIK IENIKTHOI BigIOBINANBEHOCTI 3a
3IICHEHHS FOPUIUYHIMHI 0CO0aMH ITyOIIYHOTO TIpaBa MyOmiyHmX QyHKIiKA. B Takiif xe Mipi e crocyeThes
i cyOcumiapHOi BiIIIOBINAIBEHOCTI Cy0’€KTIB IyONiYHOrO IpaBa, 30KpeMa, 3a OOprH IOPUINYHUX OCi0
myOsigHOTO TpaBa. BkazaHa cHTyarlisi yHEMOKIIMBIIIOE BU3HAHHS IIMX IOPHIMYHUX 0ci0 OaHKpyTamHu, Bpa-
XOBYIOYH HEOOXiTHICTh peanizamii HumMu myomniaaux ¢yskuii [8, c. 13—14].

Ha namry nymKy, HaBpsii 4 MOXKHA 03HAKY BiJIIOBIIAIBHOCTI IOPUIMYHUX 0CI0 MyOIiuHOrO 1paBa
BBa)KaTH OJIHIEIO 3 OCHOBHUX, OCKLIBKY IOpUANYHA 0c00a MyOIIYHOTO MpaBa MOBHHHA CAMOCTIHHO HECTH
BiJIMIOBIAJILHICT 32 CBOIMHU 3000B’sI3aHHAMM SIK opuaudHa ocoda. B ct. 96 11K Ykpainu 3akpirieHo 3a-
rajbHe IPaBIJIO MO Te, 0 I0PUANYHA 0c00a CaMOCTIHHO BifMOBigae 3a cBoiMM 3000B’s13aHHAME. FOpu-
JudHa oco0a BIAMOBIAA€e 3a CBOIMH 3000B’sI3aHHAMH yCIM HAJIC)KHUM il MaiftHOM. [leprkaBa BinoBigae 3a
CBOIMH 3000B’sI3aHHAMHU CBOIM MaifHOM, KpiM MaifHa, Ha sIK€ BiMOBIIHO 10 3aKOHY HE MOXe OyTH 3Bep-
HeHo cTarHeHHA (ct. 174 UK VYkpainn). FOpunmani ocobu, cTBOpeHi AepkaBoio, ABTOHOMHOIO Peciry6-
nikoro Kpum, TeputopiansHIME TpoMaiaMy, HE BiAMIOBINAIOTE 32 3000B’I3aHHAMH BiAIIOBITHO JEpKaBH,
AsrtoHomHO1 Pecny0miku Kpum, Tepuropiansanx rpoman (4. 2 cr. 176 LIK Ykpainn).

O3Haka BiJIMOBiJAIIEHOCTI FOPUINYHAX OCi0 MyOJIiYHOTO TpaBa TiCHO ITOB’s3aHa 3 MAifHOBOI BilO-
KpEeMIICHICTIO BKa3aHuX cy0’ekTiB. Binmosigao mo ct. 329 LK Vkpainu: ropuaumgHa ocoda myOaiqHOTO
npaBa HaOyBae MPaBO BIACHOCTI Ha MalfHO, IepeJaHe 1 y BIAcHICTh, Ta HAa MaifHO, HabyTe HElo y Biac-
HICTh Ha MijicTaBax, He 3a00POHEHMX 3aKOHOM. SIK BKa3yeThCs B JITEpaTypi MIONO TIIyMadeHHs HOPMH
BKa3aHOI CTaTTi, TO B 3aKOHOAABCTBI YKpainu icHye komisis. Ha pieni IIK Ykpaiuu 3a ropuguaHAMHA 0CO-
Oamu IyOJIIYHOTO MMPaBa 3aKPIILIIOETHCS MPABO MaTH MAaWHO Ha IpaBi BAACHOCTI. Pa3zoMm 3 TuM, B iHIIHX
HOPMaTHBHUX aKTax, sIKi PeryJIIOIOTh MUTaHHS MPAaBOBOIO PEXMUMY HE BH3HAIOTh 32 OCTaHHIMH TaKOT'O
pedoBoro npasa. Tak, peyoBUMHM ITpaBaMH BKa3aHHX Cy0’€KTIB € IPaBO TOCIOIApCHKOT0 BilaHHS Ta Ipa-
BO OTIEPAaTHBHOTO yrpasiiHHA (11. 5 cT. 22 Ta 1. 1 cT. 24 [N'ocionaperkoro Koxekcy Ykpainn).

5.2. [IpaBoBwmii pe:kuM IOPUANYHMX 0Ci0 MyOaiyHOro NpaBa

Sk 6aurmo, € xomizis HopMm LIK Vipaiam i 'K Ykpainu mono nutanHs BU3HAYEHHS MPABOBOTO pe-
KIMY FOPHINYHHX 0ci0 myOumigaoro npasa. ToOTO 3a AiF0YMM 3aKOHOIABCTBOM IOPUANYHI 0COOH MyOJIiuHO-
ro MpaBa He € BJacHMKaMHu MaiiHa. KpiM 11bOro, KOHCTPYKIIi 0OMEKEHUX PEUYOBUX IPAB TAKUX SIK MOBHE
roCIoIapChKe BiIaHHSI Ta ONepaTHBHE YIIPABIIHHS, K1 isUIH IPU COLIIaIi3Mi Ha CHOTOJIHI HE MOXYTh e(ek-
THBHO 3a0e31euyBaTi MPaBOBHI PEXKUM IOPHANYHHUX 0Ci0 yOIIivHOro IpaBa.

MoHa cKa3aTH 10 Ha ChOTOJIHI TPUBAIOTh JOCIIKEHHS 1 MOIIYKH e(eKTHBHOI KOHCTPYKILIi pe-
YOBOT'O IIPaBa LI0/I0 NPABOBOI'0 PEXUMY IOPUAMYHUX OCiO myOmigHoro npasa. Tak, B sIKOCTI 3aMiHU 00-
MEXEHHUX PEYOBHX TpaB (IIPaBO TOCHOJAPCHKOrO BiJaHHS 1 ONEPATUBHOTO YIPABIIHHSI) ITPOIIOHYETHCS
JoroBip ynpasieHHs MaitHoM (ct. 1029 LK Vkpaian). 3a 1oroBopom ymnpasiiHHS MaiiHOM OJJHa CTOPOHA
(ycTaHOBHUK yHpaBIiHHS) Hepeae APYTiid CTOpoHi (YnpaBHUTENEBi) HA IEBHUH CTPOK MaifHO B yIpaBIIiH-
HA. A 1pyra ctopoHa 3000B’SI3y€ThCsl 3a IUIATy 3/11HCHIOBATH BiJl CBOTO IMEHI YIPaBIiHHS IIUM MaifHOM B
iHTepecax yCTaHOBHHKA YTpaBIIiHHA a00 BKa3aHOi HUM ocobm (BuromoHaOyBaua). JlOroBip ympaBiiHHA
MaiHOM MOJKE€ 3acCBiAdyBaTH BHHHKHEHHS B YNpPaBHUTENs MpaBa IOBIpYOi BIACHOCTI Ha OTPUMAaHE B
yTpaBiiHHA MaifHO. TakuM 4MHOM, aHATI3YI04N BU3HAYEHHS JJOTOBOPY MOXKHA KOHCTATyBaTH HPO Te, 110 B
YIpaBUTENs] BUHUKAE 1BAa BUIM NIPaB HA OTPUMAHE B YIPaBIIHHI MaiHO, MO-TIEpIIE, IpaBa yIPABUTENS Ha
qyKe MalfHO, IO-APyTe, MPaBO AOBIPYOi BIACHOCTI.

Mo)kHa 4M Hi 3acTOCYBaTH JOrOBIip YINpaBIiHHSA MaiHOM Iyl TepeAadi MaliHa cy0’eKTamu
yOJIYHOTO MpaBa IPUIUYHUM 0c00aM ITyOIiYHOro Ipasa, sIKi HAMH CTBOPIOIOThCS. BBaxkaemo mio Ta-
KHX MiJICTaB, BUXOSIYH 3 JIFOUOro 3aKOHOAaBCTBa HeMae. [lo-mepiiie, BiJHOCHHH, SIKi BUIUIUBAIOTH 3 J0-
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TOBODPY YIpPaBIIiHHS MalfHOM MaloTh 3000B’s3aIbHO-IIPABOBUI XapakTep, NO-Ipyre, B YIPABUTEIST MOXKE
BUHMKATH NPaBO JIOBIpUOi BIACHOCTI Ha MaiiHO, Niepe/laHe B YNPaBJIiHHS, NO-TPETE, YIPABUTEIEM MOXKE
OyTH e cy0’eKT MiIPHEMHHIBKOI AisIbHOCTI. B ropuanyHiil jgitepaTypi npaBo J0Bip4Oi BIaCHOCTI
OTOTOKHIOIOTH 3 HiNPUEMHHUIBKOIO JiSUTBHICTIO, OCKUIBKU JISUIBHICTD YNPAaBUTENS CIIPIMOBaHa Ha OT-
puMaHHA MpUOYTKY. B 3aximHuX KpaiHax BUPINIEHHs CKJIQ[HOI TEOPETHYHOI NPOOJIEMH MO0 BU3HAYCH-
HS IOPUIMYHOI NPUPOJIN NMPABOMOYHOCTEH JEpXKaBHUX IIJNPHEMCTB Ha 3aKpiIUIeHE 3a HUMH MaiHO €
BiIKpUTUM. B KOHTHHEHTANBHIHM MPaBOBi CHCTEMI IPOIIOHYETHCS A 3°SICYBaHHS MIPHUPOIH IIPABOMOY-
HOCTeH JepKaBHUX IIJNPHEMCTB Ha 3aKpilIeHe 32 HUMU MaiHO KOPUCTYBATUCS TAKUMH BiIOMHMH iH-
CTUTYTaMH TPHBATHOTO TIpaBa, SK y3yPpykT ado opeHna [9]. B ropuandHiii miTepaTypi IpOIOHYETHCS
JepkaBHI aknioHepHi ToBapuctBa 31 100 % mep’kaBHMM KamiTaJoOM BiZHECTH [0 IOPUAMYHUX OCIO
myOIiYHOTO TIpaBa i 3aKPIiMUTH MAWHO 32 BKa3aHUMH IOPUIMIHIMH 0CO0aMH ITyOIigHOTO IIpaBa Ha MpaBi
BostoninHA [10]. Pasom 3 TiM anaui3 cr. ct. 397—400 LIK moxo Bu3HaYeHHS [IpaBa BOJIOAIHHS IPUBOIUTH
JIO CYIEpewINBUX BUCHOBKIB MPUPOJH BOJOAIHHS, SIK BOHO PO3YyMIETHCS YKPATHCHKUM 3aKOHOJABCTBOM.
AJDKe BOHO OZIHOYACHO BU3HAYAETHCS 1 AK (haKTUUHE BOJOMIHHA (SIK (pakT, a HE MPaBo), 1 sIK mparo (IpaBo
Ha 4yXy pid, iHme peyose npano). lllogo cy6’ekTHOrO CKiIaay (haKTHYHOTO BOJOMIHHS TO TYT BiACYTHS
Oynb-sika crenudika, OCKUIBKA BOJOALIBLEM MOXe OyTH OyIb-SIKMI YYaCHHUK [IUBUILHAX MPAaBOBITHOCHH,
sakui nependayenuii B cr. 2 IIK Ykpainu, B ToMy uncii 1 lopuandHi ocodu myosiuyHoro mpasa [11].

5.3. BuzHaueHHs 3MicTy NOHATTS IOPUIMYHA 0c00a MyOIiYHOr0 MpaBa

JIMCKyCitHIM TUTAaHHSAM B JTOKTPWHI HUBUIBHOTO TIPaBa € MUTAHHS BiTHECEHHS JCp)KaBU 1 1HIINX
cy0’€eKTiB IMyOIiYHOTO TIpaBa OO IOPUANYHUX OCiO myOmiuHoro mpaa. 3rigHo 3 4. 2 cr. 2 UK Ykpaion
yY9acHUKaMH NHBUIFHUX BITHOCHH € JepkaBa YKpaiHa, ABroHoMHa Pecmy6iika Kpum (APK), Tepu-
TOpiaJibHI TPOMaJIH, IHO3EMHI JIepXKaBHU Ta iHIII cy0’e€KTH MyOiyHOro npasa. Sk BKa3yeThes B JiTepaTypi,
TiayMadeHHs HaBeneHe B cT. 2 11K Vkpainu He Bimnosigae kourenii [IK Ykpainu, 3acamam rpoMaasiHCh-
KOT'0 CYCITIUJIBCTBA Ta JOKTPHHI MPUBATHOTO IpaBa. CBITOBa NMpaKkTHKa HE 3HAE IHIIOI IOPUAMYHOI KOH-
CTPYKLIT AJIs1 BU3HAHHS LIEHTPY IOPUANYHUX IHTEPECIB SIK Cy0’€KTa IMBLILHOTO MpaBa, KPiM KOHCTPYKIIIT
topuandHoi ocobu. Tomy nepxaBy Ykpaina, APK ta TeputopianbHi rpoMany y HMBUIBHOMY 00Iry ciij
XapaKkTepu3yBaTH K I0pUANIHUX 0cib myomiuHoro mpasa [12, c.18-23].

€ 1 npoTwIexHa 1MO3uLis 3 boro nurtaHHA. Tak Ha n1ymKy bopucosoi B. ., nepxaBa € yHiBep-
CATEHOIO TIOJITHKO-YIPABIIHCEKOI0 CHCTEMOIO B CYCITUIBCTBI, IO BUKOHYE ITyOIivHI (PyHKIII1, KOHCTHTY-
THBHOIO 03HAKOIO JICPXKaBH € MyOJlidHa Biaga. Beryn aepikaBu y MUBLTBHI BiTHOCHHU, IO 3aCHOBaHI Ha
3acajax IPUIMIHOI PIBHOCTI i BUTBHOTO BOJICBUSBIICHHS 1X YYaCHHUKIB, Be/Ie O pyWHAIl] BKa3aHUX 3aca.
[13, 88-96]. Tomy BembMHU NMPOOIEMHO BiAHOCHTH NIEpXaBy 1 IHIIMX CyO €KTIB IyOJIIYHOTO TpaBa 10
IOPUINYIHUX 0Ci0 IMyOIIiTHOTO TIpaBa, pa3oM 3 TUM BOHH € YYaCHUKAMH IUBITHHAX BiTHOCHH.

Pa3om 3 Tum, B okpemux kpainax CHI' mepxkaBa i iHuIi cy0’ekTH TyOIi4HOTO MpaBa BiJHECEeHI 10
IOPUAMYHUX 0¢i0 myOsiuHoro mpasa. Tak, 3rigHo 3i ct. 1509 [{usineHuM koaekcoM ['pys3ii go ropuany-
HHUX 0ci0 myOJiYyHOro MmpaBa BiIHOCITHCS: Jep)KaBa, MICIIEBE CaMOBPSIYyBaHHsS, FOPHINYHI 0coOM, sIKi
CTBOpEHI JIep»KaBoo, Ha MiJCTaBi 3aKOHO/ABYOro abo aaMiHicTpatuBHOro akty [14]. B AzepOaiimkani
JiepKaBa 1 MyHIIMIIATITETH € FOPUANIHIMHU 0CO0aMU alie He BITHOCATHCS JI0 IOPUIMYHUX 0Ci0 MyOIiqHO-
ro npasa [15]. B 3apyOixkHuX Kpainax, 30kpema B Mekcuii aepkaBa BIJHOCHTBCS 10 FOPUIMYHHUX OCi0
myOJIiYHOTO TIpaBa, IPH bOMY BCTYIAlOUYH Yy IMBUIBHI BIIHOCHHH, JIepXKaBa HE BTPAYaEe CBOT'O XapaKTepy
i foro myOniuHa Biajga He 3MiHIOE CBO€I mpupoau [16]. Sk 3a3HavdaeThCs B JITEpaTypi, AepXkaBa, K
Cy0’€KT Hale)KHUX HOMY ITyONiYHHUX 1 MPUBATHUX TPaB, € €IWHOIO IOPHINIHOIO 0c000I0 a (ick (Ka3Ha)
BHCTYIIA€ TUTBKH OJTHIETO 13 CTOPiH maHoi ocobu [17].

€ cnpobu i B AOKTPHHI IpaBa BU3HAYUTH NPABO3IATHICTH NEp>KaBU AK IOPUIAMIHOI 0coOH
nyosiuHoro mpasa. 3okpema, Yupkin E. €. Bu3Hauae nepxaBy sK MyOJIidHO-TIPABOBE YTBOPEHHS CY-
BEpEHHOT IepxkaBHOT Biaau. JlepkaBa CTBOPIOE MOJCIb MPABOMOPSAAKY B CYCHUIBCTBI, BUCTYIAE Y
MPaBOBHUX BIJIHOCMHAX 4Yepe3 CBOI OpraHd i MOCaJOBHX OCI0 K NpPEJCTaBHHUK BCHOI'O HAapOYy.
3nilicHIOE apOiTpakHO-PErYISATHBHY POJIb 3 METOI0 BUKOHAHHS «3arajbHHUX 3acaa» B COLIalbHO-
MOJIITHYHUX BiHOCHMHAX. € JDKEpelioM MpaBa Ha JICTAJbHUN MPUMYC 1 Hece MyOJIIYHO-TPaBOBY
BignoBinanpHicTh. [Ipy bOMY ocTaHHS MOXe TpaHC(OpPMYBaTUCS B MaTepialbHy 3 MPaBOM perpec-
HOTO TI030BY JI0 BIAMOBIJHUX OPTaHiB i mocamoBux ocid [1]. Baxxaemo, Mo MOMUIKOBO BU3HAYATH
CYTHICTh IOPHIUYHOI 0cOOM uepe3 MOHATTS MyOIiuHO-IIpaBOBOrO yTBOpeHHs. Ha Hamy mymky, He
MOKHa OTOTOXXKHIOBATH MOHATTS «Cy0’€KTa MyONIYHOTO TpaBa» 1 MOHATTS «OpUAMYHA ocoba
myOnigHOTO TIpaBay. Tak, myOJIiYHO-TIpaBOBE YTBOPEHHS XapakTepu3ye (GopMmy opraHizamii CyCIIisib-
HOTO (TyOJIYHOTO KOJIEKTHBY) Ha IMEBHi TepHUTOPil B MexaX aaMiHICTPAaTHBHO-IIPABOBUX OJUHUIIG.
Haromicts opugundaa ocoba my0OiigHOTO TpaBa sBse€ co00I0 opraHisaliio, ska BUCTYIIA€ Bill iMEHi
myOJIiYHO-TIPaBOBOT0 YTBOPEHHS Y BIAHOCHHAX MPUBATHOTO i1 myOaigHOTrO Xapakrepy. I[loHATTS topu-
JUYHOT 0co0M MyOIIIYHOTO MpaBa € OiNbII IMUPOKUM 332 00CATOM HIX MOHSTTS MyOJiYHO-TIPABOBOTO
yrBOopeHHs [18]. BinbimicTh HayKOBLIB TOTPUMYIOThCS MO3ULIT PO Te, IO AepiKaBa CTBOPIOE 0P U-
JU4HI ocobu myOniyHOro mpaBa. Bka3aHi cy0’€KTH CTBOPIOIOTHCSA 3 METOK peajizailii oCTaHHIMHU
¢yHKIIN gepxkaBu y NneBHiH cdepi eKOHOMIKM ab0 CyCHIIBHOTO XKUTTS. | y 3B’SI3Ky 3 LIMM HaJinse
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BKa3aHi ocoOu crarycoMm topuanuHoi ocoou [19]. ToMmy amepkaBy He MOKHAa BH3HABATHU B SIKOCTI
IOPUIUYHOT 0COOM MyOJIIYHOTO MpaBa abo Ka3HO (CKapOHUIICIO).

6. BucHoBku

1) 1o xputepiiB po3MeKyBaHHS IOPUANYHUX OCIO Ha IPUBATHI 1 IyOJIiYHI MOXKHA BiJTHECTH: ITOPSI-
JIOK CTBOPEHHSI, METY AisTIBHOCTI IOPUANYHOI 0COOU IMyOJIIYHOTO MpaBa, CTYIIHbD 3aJI€KHOCTI IOPHIMYHOT
0co0u IyOIIiYHOTO MpaBa Bij cy0’€KTa MyOIiYHOTO IpaBa

2) IopuIUYHI 0cOOM ITyOIIYHOTO TpaBa € IPUINYHIMH OCO0aMHM, SKUM MPHTaMaHHI BCi O3HAKH
OCTaHHBOI: OpraHi3amiiHa €IHICTh, BIJOKpEMIICHE MaifHO, BUCTYN B MUBUILHOMY OOOpPOTI BiJ CBOTO iMe-
Hi, IIUBLIEHO-TIPaBOBA BiANOBITANBHICTh, O CIICI[iaIbHUX O3HAK, SKI MpUTaMaHHI IOPUIAAIHAM 0CO0aM
myOIiYHOTO TIpaBa MOYKHA BiAHECTH TaKi: CTBOPIOIOTHCS B PO3MOPSAIUIOMY HOPSAKY; 3a0BOJICHHS IepKa-
BHOTO iHTepecy; He € BIaCHWKaMH MaifHa, CyOcHIiapHy BiAIIOBINANIBbHICTE 32 Jii IOpUIMYHOI 0COOM Hece
cy0’€eKT myOIIiYHOTO TIpaBa.

3) FOpuau4Hi 0codu myOIiYHOrO MpaBa MOBHHHI CaMOCTIHO HECTH LUBITBHO-TIPABOBY BiAIMOBI-
JIATTbHICTb.

4) lepxaBa 1 iHII cy0’e€KTH MyOJIIYHOTO TpaBa HE € IOPUANYHUMH 0cOo0aMHU MyOJIIYHOTO MpaBa.
He MOXHa OTOTOXXHIOBATH IMOHSTTS «CyO’€KT IyONIYHOTO IpaBa» i MOHATTS «IOPHIMYHA 0co0a IyOiy-
HOTro npaBay. [IOHATTS IOpUANYHOT 0COOH ITyOJIIYHOTO TIpaBa € OLIBII IIMPOKUM 33 00CSITOM HiX ITOHSATTS
My OTiYHO-TIPABOBOTO YTBOPCHHSL.
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