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Abstract
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A. Pendahuluan

7XOLVDQ� LQL� DNDQ� PHPEDKDV� VHFDUD� NKXVXV�

WHQWDQJ�SHPEDWDODQ�PHUHN�ROHK�SHQJDGLODQ��MXGLFLDO�

UHYLHZ� RI� WUDGHPDUNV� LQIULQJHPHQW�� GL� ,QGRQHVLD��

$GDSXQ� LVX� KXNXP� WHUNDLW� SUDNWLN� WHUVHEXW� DGDODK�

SHQGHNDWDQ� GDODP� SHQJXMLDQ� ROHK� SHQJDGLODQ� DWDV�

NDVXV�SHODQJJDUDQ�PHUHN�\DQJ�FHQGHUXQJ�GLODNXNDQ�

VHFDUD�VXPLU�GHQJDQ�PHQJLNXWL�NHWHQWXDQ�8QGDQJ�

8QGDQJ� 1RPRU� ��� 7DKXQ� ����� WHQWDQJ� 0HUHN�

�88�0HUHN�� VHEDJDL� V\DUDW� SHPEDWDODQQ\D�� \DLWX�

WHUSHQXKLQ\D� XQVXU� ³SHUVDPDDQ� SDGD� SRNRNQ\D´�

VXDWX�PHUHN�WHUGDIWDU�GHQJDQ�PHUHN�WHUGDIWDU�PLOLN�

SLKDN� ODLQ� \DQJ� DGD� OHELK� GDKXOX�1 Pendekatan 

GHPLNLDQ� VHMDWLQ\D� NXUDQJ� PHPSHUWLPEDQJNDQ�

DVSHN�fairness�GDODP�SHPLOLNDQ�PHUHN�\DQJ�VDK�

7HUNDLW� GHQJDQ� LVX� WHUVHEXW� DUWLNHO� LQL�

EHUDUJXPHQ� EDKZD� SUDNWLN� \XGLVLDO� GDODP� SHP�

EDWDODQ� PHUHN� GL� ,QGRQHVLD� FHQGHUXQJ� WLGDN� fair 

NDUHQD�PHQJDEDLNDQ�HOHPHQ�VXEVWDQWLI�EDKZD�EXNDQ�

KDQ\D� ³SHUVDPDDQ� SDGD� SRNRNQ\D´� \DQJ�PHQMDGL�

LVX�� WHWDSL� MXJD� ³DGDQ\D� NHELQJXQJDQ´� �OLNHOLKRRG�

of confusion��� VHEDJDL� DNLEDW�� \DQJ� GLWLPEXONDQ�

ROHK� DGDQ\D� SHUVDPDDQ� DWDX� NHPLULSDQ� WHUVHEXW�

MXJD�KHQGDNQ\D�GLSHUWLPEDQJNDQ�ROHK�SHQJDGLODQ��

$UJXPHQ�LQL�VHFDUD�VSHVL¿N�PHQJDFX�SDGD�$UW�������

7UDGH�5HODWHG�$VSHFWV�RI� WKH�,QWHOOHFWXDO�3URSHUW\�

5LJKWV� �VHODQMXWQ\D� GLVHEXW� TRIPs� $JUHHPHQW�2 

yang merumuskan ketentuan terkait dengan standar 

SHUOLQGXQJDQ� PHUHN� VHFDUD� LQWHUQDVLRQDO� VHEDJDL�

EHULNXW�

7KH� RZQHU� RI� D� UHJLVWHUHG� WUDGHPDUN� VKDOO�

KDYH� WKH� H[FOXVLYH� ULJKW� WR�SUHYHQW�DOO� WKLUG�

SDUWLHV�QRW�KDYLQJ�WKH�RZQHU¶V�FRQVHQW�IURP�

XVLQJ� LQ� WKH� FRXUVH� RI� WUDGH� LGHQWLFDO� RU�

VLPLODU� VLJQV� IRU� JRRGV� RU� VHUYLFHV� ZKLFK�

DUH�LGHQWLFDO�RU�VLPLODU�WR�WKRVH�LQ�UHVSHFW�RI�

ZKLFK�WKH�WUDGHPDUN�LV�UHJLVWHUHG�ZKHUH�VXFK�

use would result in a likelihood of confusion��

,Q� FDVH� RI� WKH� XVH� RI� DQ� LGHQWLFDO� VLJQ� IRU�

LGHQWLFDO� JRRGV� RU� VHUYLFHV�� D� OLNHOLKRRG� RI�

FRQIXVLRQ�VKDOO�EH�SUHVXPHG.3

'DODP� SHPEDKDVDQ� LQL� SHQXOLV� FHQGHUXQJ�

EHUSHQ�GLULDQ�VXSD\D�VWDQGDU�\DQJ�WHODK�GLOHWDNNDQ�GL�

GDODP�75,3V�WHUVHEXW�XQWXN�GLLNXWL�VHFDUD�NRQVLVWHQ�

ROHK�,QGRQHVLD�EDLN�SDGD�WDWDUDQ�OHJLVODVL�PDXSXQ��

VHFDUD� OHELK� VSHVL¿N� ODJL�� GDODP� WDWDUDQ� DMXGLNDVL��

7HUNDLW�GHQJDQ�LWX��VLVWHPDWLND�SHPEDKDVDQ�DUWLNHO�

LQL�� GDODP� UDQJND� PHPSHUWDKDQNDQ� DUJXPHQ� GL�

DWDV�� GDSDW� GLMDEDUNDQ� VHEDJDL� EHULNXW�� Pertama, 

SHQXOLV� DNDQ� EHUDUJXPHQ� WHQWDQJ� SHUOXQ\D�

syarat confusion� VHEDJDL� GDVDU� SHQJXMLDQ� GDODP�

SHPEDWDODQ�PHUHN�VHFDUD�\XGLVLDO��Kedua��SHQXOLV�

DNDQ�PHQJJDPEDUNDQ� NHOHPDKDQ� \DQJ� DGD� GDODP�

OHJLVODVL� VHUWD� SHQHUDSDQQ\D� GDODP� DMXGLNDVL� GL�

Indonesia. Ketiga�� SHQXOLV� DNDQ� PHQMHODVNDQ�

LPSOLNDVL� GDUL� DUJXPHQ� WHUVHEXW� EHUXSD� SHUOXQ\D�

DPDQGHPHQ� DWDX� SHUXEDKDQ� WHUKDGDS� 88� 0HUHN�

VHUWD�EDJDLPDQD�KDNLP�VH\RJLDQ\D�PHPXWXV�NDVXV�

SHODQJJDUDQ�PHUHN�

B. Pembahasan

1. Confusion sebagai Dasar Pengujian Pe-

lang garan Merek

6HSHUWL� WHODK� SHQXOLV� Q\DWDNDQ� GL� DWDV��

DUWLNHO� LQL� VHFDUD� VSHVL¿N� PHQJDQXW� SHQGLULDQ�

EDKZD� V\DUDW� WHUMDGLQ\D� confusion� �NHELQJXQJDQ��

VH\RJ\DQ\D�PHQMDGL�SHUWLPEDQJDQ�GDODP�SHQJXMLDQ�

SHODQJJDUDQ� PHUHN� VHFDUD� \XGLVLDO�� EXNDQ� KDQ\D�

V\DUDW�SHUVDPDDQ�DWDX�NHPLULSDQQ\D�NHPLULSDQQ\D�

VHPDWD�� 6\DUDW� GHPLNLDQ� GLNRQVHSVLNDQ� OLNHOLKRRG�

of confusion� VHEDJDL� DNLEDW� \DQJ� WLPEXO� �ZRXOG�

UHVXOW� LQ� D� OLNHOLKRRG�RI� FRQIXVLRQ��4 Pendirian ini 

1 .DLGDK�GHPLNLDQ�GDSDW�GLVLPSXONDQ�GHQJDQ�PHQJDFX�SDGD�3DVDO���88�0HUHN�\DQJ�PHQHQWXNDQ�EDKZD�VXDWX�SHQGDIDWDUDQ�PHUHN�KDUXV�

GLWRODN� MLND�PHUHN� \DQJ� KHQGDN� GLGDIWDUNDQ�PHPLOLNL� SHUVDPDDQ� SDGD� SRNRNQ\D� GHQJDQ�PHUHN� WHUGDIWDU�PLOLN� SLKDN� ODLQ��/LKDW� 3DVDO� ��

8QGDQJ�8QGDQJ�1RPRU����7DKXQ������WHQWDQJ�0HUHN��/HPEDUDQ�1HJDUD�5HSXEOLN�,QGRQHVLD�7DKXQ������1RPRU������7DPEDKDQ�/HPEDUDQ�

1HJDUD�5HSXEOLN�,QGRQHVLD�1RPRU�������
2 0DUUDNHVK�$JUHHPHQW�(VWDEOLVKLQJ�WKH�:RUOG�7UDGH�2UJDQL]DWLRQ��RSHQHG�IRU�VLJQDWXUH����$SULO������������8176����HQWHUHG�LQWR�IRUFH���

-DQXDU\��������DQQH[��&��$JUHHPHQW�RQ�7UDGH�5HODWHG�$VSHFWV�RI�,QWHOOHFWXDO�3URSHUW\�5LJKWV�������8176������LQFRUSRUDWLQJ�E\�UHIHUHQFH�

WKH�3DULV�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�,QGXVWULDO�3URSHUW\��RSHQHG�IRU�VLJQDWXUH����-XO\�����������8176������HQWHUHG�LQWR�IRUFH����$SULO�

�������µ3DULV�&RQYHQWLRQ¶��DQG�WKH�%HUQH�&RQYHQWLRQ�IRU�WKH�3URWHFWLRQ�RI�/LWHUDU\�DQG�$UWLVWLF�:RUNV��RSHQHG�IRU�VLJQDWXUH����-XO\�������

����8176������HQWHUHG�LQWR�IRUFH����-DQXDU\��������µ%HUQH�&RQYHQWLRQ¶��
3 75,3V�$JUHHPHQW�DGDODK�EDJLDQ�GDUL�$JUHHPHQW�(VWDEOLVKLQJ�WKH�:RUOG�7UDGH�2UJDQL]DWLRQ��:72�$JUHHPHQW��\DQJ�WHODK�GLUDWL¿NDVL�,QGRQHVLD�

GHQJDQ�8QGDQJ�8QGDQJ�1RPRU� ��7DKXQ� ����� WHQWDQJ� 3HQJHVDKDQ�$JUHHPHQW� (VWDEOLVKLQJ� 7KH�:RUOG� 7UDGH 2UJDQL]DWLRQ� �3HUVHWXMXDQ�

3HPEHQWXNDQ�2RUJDQLVDVL�3HUGDJDQJDQ�'XQLD���/HPEDUDQ�1HJDUD�5HSXEOLN�,QGRQHVLD�7DKXQ������1RPRU�����
4 $UWLFOH������75,3V�$JUHHPHQW�
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EHUXVDKD�XQWXN�VHFDUD�WDDW�DVDV�PHQJLNXWL�NHWHQWXDQ�

$UW�� ����� 75,3V� $JUHHPHQW serta ditunjang oleh 

UDWLRQDOH�EDKZD�KDO�LQL�DNDQ�PDPSX�PHQJKDVLONDQ�

SUDNWLN�DMXGLNDVL�\DQJ�OHELK�fair.

3HQGLULDQ�GHPLNLDQ�VHMDWLQ\D�SDUDOHO�GHQJDQ�

SHQGDSDW� -DQ� +HQGULN� 6FKPLGW�3¿W]QHU� \DQJ�

PHPEHULNDQ� DQRWDVL� DWDV� PDNQD� NHWHQWXDQ� $UW��

����� 75,3V� $JUHHPHQW. Secara teleologis atau 

SXUSRVLYH� 6FKPLGW�3¿W]QHU� PHQDQJNDS� KDNLNDW�

SHUOLQGXQJDQ�PHUHN�GDUL�NHWHQWXDQ�WHUVHEXW�DGDODK�

“JUDQWV� WKH� WUDGHPDUN� RZQHU� ERWK� D� protection 

of the trademark’s identity and a protection 

against confusion ±� H[FOXVLYHO\�� KRZHYHU�� DJDLQVW�

XQDXWKRUL]HG� XVH� E\� WKLUG� SDUWLHV”.5� $UWLQ\D��

PHQJDFX� SDGD� SHUQ\DWDDQ� GL� DWDV�� WHWDSL� KDO�

LQL� WHUODPSDX� VHULQJ� GLDEDLNDQ� GL� ,QGRQHVLD�� a 

SURWHFWLRQ�DJDLQVW�FRQIXVLRQ�PHUXSDNDQ�VDODK�VDWX�

VHPDQJDW�GDODP�SHUOLQGXQJDQ�PHUHN�VHEDJDLPDQD�

GLNHKHQGDNL� ROHK� $UW�� ����� 75,3V� $JUHHPHQW��

Dengan demikian, a fortiori, syarat confusion sangat 

NRQWHNVWXDO� PDNQDQ\D� VHEDJDL� GDVDU� SHQJXMLDQ�

SHODQJJDUDQ� PHUHN� NDUHQD� SDUDOHO� GHQJDQ� DVSHN�

WHOHRORJLV�DWDX�SXUSRVLYH�GDUL�SHUOLQGXQJDQ�KXNXP�

WHUKDGDS� PHUHN� LWX� VHQGLUL� VHKLQJJD� PHQMDGLNDQ�

KDVLO�GDUL�DMXGLNDVL�WHUVHEXW�OHELK�fair.

6HODLQ� NRQVHS� OLNHOLKRRG� RI� FRQIXVLRQ, 

VHEHQDUQ\D� GLNHQDO� SXOD� NRQVHS� FRQIXVLQJO\�

VLPLODU.6�.HGXD�NRQVHS� VHFDUD� KDUD¿DK� FHQGHUXQJ�

PLULS�QDPXQ�PDNQDQ\D�VHGLNLW�EHUEHGD��&RQIXVLQJO\�

VLPLODU� GDSDW� GLDUWLNDQ� NHPLULSDQ� \DQJ� PHP�

ELQJXQJNDQ�� VHGDQJNDQ� OLNHOLKRRG� RI� FRQIXVLRQ 

mengandung makna adanya kemungkinan akan 

WHUMDGL� NHELQJXQJDQ�� 'HQJDQ� GHPLNLDQ� GLSHUROHK�

SHQJHUWLDQ� EDKZD� NHELQJXQJDQ� GDSDW� GLDUWLNDQ�

VHEDJDL� NHDGDDQ� ELQJXQJ� \DQJ� VXGDK� WHUMDGL� GDQ�

MXJD�NHDGDDQ�ELQJXQJ�\DQJ�PXQJNLQ�DNDQ�WHUMDGL�

.HPXQJNLQDQ� WHUMDGL� NHELQJXQJDQ� �OLNHOL�

hood of confusion�� VHULQJ� WHUNDLW�GHQJDQ�NHPXQJ�

NLQDQ�WHUMDGLQ\D�DVRVLDVL��OLNHOLKRRG�RI�DVVRFLDWLRQ� 

antara satu merek dengan merek lain.7� 6HEDJDL�

contoh kasus :DJDPDPD� /WG� Y�� &LW\� &HQWUH�

5HVWDXUDQW� SOF.8 Penggugat memiliki restoran 

PDVDNDQ� -HSDQJ� \DQJ� VXNVHV� GL� /RQGRQ� GHQJDQ�

QDPD� :$*$0$0$�� NHPXGLDQ� SDGD� $SULO�

����� SHQJJXJDW� PHPEXND� UHVWRUDQ� \DQJ�PHQMXDO�

PDVDNDQ� ,QGLD� GHQJDQ� QDPD� 5DMDPDPD�� 'DODP�

kasus ini Justice Laddie� EHUSHQGDSDW� SDGD� IUDVH�

\DQJ�PHQMDGL�SRNRN�JXJDWDQ�PHQ\DWDNDQ�OLNHOLKRRG�

of confusion termasuk OLNHOLKRRG� RI� DVVRFLDWLRQ 

NDUHQD� IUDVH� \DQJ� NHPXGLDQ� �PDPD�� GLDQJJDS�

OHELK� OXDV� GDULSDGD� IUDVH� \DQJ� WHUGDKXOX�� 'HQJDQ�

kata lain, asosiasi �OLNHOLKRRG� RI� DVVRFLDWLRQ��

DNDQ� GLDQJJDS� PHODQJJDU� PHUHN� KDQ\D� MLND� DGD�

NHPXQJNLQDQ� WHUMDGL� NHELQJXQJDQ� �OLNHOLKRRG� RI�

FRQIXVLRQ��di masyarakat. Dengan demikian kaidah 

KXNXP� SXWXVDQ� LQL� LDODK� OLNHOLKRRG� RI� DVVRFLDWLRQ 

KDQ\D�VDWX�FRQWRK�EHQWXN�NHELQJXQJDQ�

3DGD� DZDO� DEDG� NH����� OLNHOLKRRG� RI�

association GLEDWDVL�SDGD�EDUDQJ�DWDX� MDVD�VHMHQLV��

+DO� LWX� EHUWXMXDQ� XQWXN� PHOLQGXQJL� NRQVXPHQ�

GDUL� NHVDODKDQ� GDODP� PHPEHOL� SURGXN� NDUHQD�

NRQVXPHQ� VDODK� GDODP� PHQJLGHQWL¿NDVL� PHUHN�

tertentu. Dengan kata lain, konsumen hanya akan 

SHUJL�NH�SURGXN�\DQJ�GLWDZDUNDQ�ROHK�SHODNX�XVDKD�

\DQJ�PHODQJJDU�PHUHN� MLND� SHODNX� XVDKD� WHUVHEXW�

PHQMXDO� EDUDQJ� DWDX� MDVD� \DQJ� VHMHQLV� GHQJDQ�

merek yang dilanggar.9� +DO� LQL� QDPSDN� GDODP�

kasus klasik %RUGHQ� ,FH� &UHDP� &R� Y�� %RUGHQ¶V�

&RQGHQVHG�0LON�&R10�GL�PDQD�SHQJDGLODQ�PHQRODN�

NODLP� \DQJ� GLDMXNDQ� SHQJJXJDW� EDKZD� WHODK�

WHUMDGL� SHODQJJDUDQ� KDN� PHUHN� %25'(1� XQWXN�

HV� NULP� NDUHQD� SHQJJXJDW� PHQJJXQDNDQ� PHUHN�

5 $QRWDVL�WHUVHEXW�GLPXDW�GDODP�-DQ�+HQGULN�6FKPLGW�3¿W]QHU��$UWLFOH�,���³5LJKWV�&RQIHUUHG´��GDODP�3HWHU�7RELDV�6WROO��-DQ�%XVFKH�GDQ�.DWULQ�

$UHQG��������:72��7UDGH�5HODWHG�$VSHFWV�RI�,QWHOOHFWXDO�3URSHUW\�5LJKWV��0DUWLQXV�1LMKRII�3XEOLVKHUV��/HLGHQ�%RVWRQ��KOP������
6 .RQVHS�FRQIXVLQJO\�VLPLODU�GLJXQDNDQ�GL�GDODP�WKH�5HVWDWHPHQW��)LUVW��RI�7RUWV��������������6HF������\DQJ�GLVXVXQ�ROHK�WKH�$PHULFDQ�/DZ�

Institute.
7 'DYLG�,��%DLQEULGJH��������,QWHOOHFWXDO�3URSHUW\��3LWPDQ�3XEOLVKLQJ��/RQGRQ��KOP������
8 :DJDPD�/WG�Y��&LW\�&HQWUH�5HVWDXUDQW�SOF�>����@�)HGHUDO�6HQWHFLQJ�5HSRUWHU��)65�������VHEDJDLPDQD�GLNXWLS�GDODP�'DYLG�,��%DLQEULGJH��

,ELG.
9 0DUN�$��/HPOH\�GDQ�0DUN�0F.HQQD��³,UUHOHYDQW�&RQIXVLRQ´��6WDQIRUG�/DZ�5HYLHZ��9RO������������KOP������
10 %RUGHQ�,FH�&UHDP�&R�Y��%RUGHQ¶V�&RQGHQVHG�0LON�&R������)��������th�&LUFXLWV����������VHEDJDLPDQD�GLNXWLS�GDODP�0DUN�$��/HPOH\�GDQ�0DUN�

0F.HQQD��,ELG.
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%25'(1�XQWXN� VXVX� GDQ� SURGXN� WHUNDLW�11 Meski 

SHQJDGLODQ� PHQJDNXL� EDKZD� SHQJJXQDDQ� VHFDUD�

WHUXV�PHQHUXV�DWDV�PHUHN�%25'(1�XQWXN�HV�NULP�

GDQ�VXVX�PXQJNLQ�DNDQ�PHPELQJXQJNDQ�NRQVXPHQ�

�PHQJHQDL� DVDO�XVXO� EDUDQJ���1DPXQ�KDO� LQL� WLGDN�

PHQJXEDK� IDNWD�EDKZD�RUDQJ�\DQJ�PHQJLQJLQNDQ�

VXVX�WLGDN�DNDQ�PHPEHOL�HV�NULP�NDUHQD�NHVDODKDQ�

'DODP� SHUNHPEDQJDQQ\D�� SHUOLQGXQJDQ�

PHUHN�GLEHULNDQ�XQWXN�EDUDQJ�WLGDN�VHMHQLV��'DODP�

kasus $XQW� -HPLPD�0ROOV� &R�� Y�� 5LJQH\�	�&R�,12 

$XQW� -HPLPD� ±� PHUHN� XQWXN� VLUXS� ±� PHQXGXK�

5LJQH\� WHODK� PHODQJJDU� PHUHNQ\D� GHQJDQ�

PHQJJXQDNDQ� PHUHN� $817� -(0,0$� XQWXN�

WHSXQJ�� -LND� PHQJDQXW� SULQVLS� \DQJ� VDPD� VHSHUWL�

kasus %RUGHQ�,FH�&UHDP�&R�Y��%RUGHQ¶V�&RQGHQVHG�

0LON�&R��PDND�SHQJDGLODQ�DNDQ�PHPXWXVNDQ�WLGDN�

DGD� SHODQJJDUDQ� PHUHN� NDUHQD� ³RUDQJ� \DQJ� DNDQ�

PHPEHOL�VLUXS�WLGDN�DNDQ�PHPEHOL�WHSXQJ´��1DPXQ�

GDODP� NDVXV� LQL� SHQJDGLODQ� PHPXWXVNDQ� DGD�

SHODQJJDUDQ�PHUHN�DWDV�GDVDU�SURGXN��\DQJ�GLMXDO��

sangat terkait satu sama lain. Dengan demikian 

OLNHOLKRRG�RI�FRQIXVLRQ�GLWHQWXNDQ�SXOD�ROHK�SURGXN�

GL�PDQD�PHUHN�GLOHNDWNDQ��DSDNDK�SURGXN�WHUVHEXW�

VDOLQJ�WHUNDLW�DWDX�WLGDN��$SDELOD�SURGXN�PHUXSDNDQ�

SURGXN�\DQJ�VDOLQJ�WHUNDLW��FORVHO\�UHODWHG�JRRGV���

maka OLNHOLKRRG� RI� FRQIXVLRQ� ±� dalam hal ini 

NHELQJXQJDQ� PHQJHQDL� DVDO� SURGXN� �source of 

RULJLQ��±�GDSDW�WHUMDGL�

6DPSDL� SDGD� WLWLN� LQL� GLNHWDKXL� EDKZD�

SHQJDGLODQ�PHQJDUWLNDQ�NHELQJXQJDQ�WHUMDGL�DSDELOD�

SHUVDPDDQ� DWDX� NHPLULSDQ� WHUVHEXW� PHQ\HEDENDQ�

NRQVXPHQ� EHUSLNLU� EDKZD� SURGXN� EHUDVDO� GDUL�

SURGXVHQ� \DQJ� VDPD� DWDX� SHPLOLN� PHUHN� WHUWHQWX�

WHUD¿OLDVL� GHQJDQ� PHUHN� SDGD� SURGXN� ODLQQ\D�13 

2OHK� NDUHQD� LWX�� SHUOLQGXQJDQ� PHUHN� KDUXV� GDSDW�

GLSHUOXDV� VHKLQJJD� PHQFDNXS� SHUOLQGXQJDQ� DWDV�

SHQJJXQDDQ� \DQJ� PHQ\HEDENDQ� NHELQJXQJDQ� GL�

NDODQJDQ�NRQVXPHQ�PHQJHQDL�VLDSDNDK�SLKDN�\DQJ�

EHUWDQJJXQJ�MDZDE�DWDV�NXDOLWDV�VXDWX�EDUDQJ�DWDX�

jasa.14� 3HQJJXQDDQ� PHUHN� \DQJ� PHQJDNLEDWNDQ�

NHELQJXQJDQ�VHSHUWL�LWX�KDUXV�GLNDWHJRULNDQ�VHEDJDL�

SHODQJJDUDQ�PHUHN�NDUHQD�SDGD�KDNLNDWQ\D�KXNXP�

PHUHN�KDUXV�PHQFHJDK�SDUD�SLKDN�PHPEXDW�NHVDQ�

\DQJ� NHOLUX� �PLVLPSUHVVLRQ��� 'HQJDQ� NDOLPDW�

EHUEHGD� GDSDW� GLNDWDNDQ� EDKZD� NDVXV� confusion 

PHOLEDWNDQ� SURGXN� \DQJ� WLGDN� VDOLQJ� EHUVDLQJ�

GDQ� EHUIRNXV� SDGD� GDPSDN� \DQJ� GLDODPL� ROHK�

SLKDN� NHWLJD� �NRQVXPHQ�� WHUNDLW� GHQJDQ� SHVDQ�

\DQJ�GLWHULPD�PHODOXL�PHUHN�DNDQ�NXDOLWDV�EDUDQJ�

tertentu.15 1DPXQ�� SHQHOLWLDQ� PHQJHQDL� SHUOXDVDQ�

PHUHN� WHUQ\DWD� PHQXQMXNNDQ� EDKZD� SURGXVHQ�

seringkali tidak dirugikan ketika konsumen keliru 

PHQJDVRVLDVLNDQ� VXDWX� SURGXN� \DQJ� VHEHQDUQ\D�

WLGDN�EHUKXEXQJDQ�GHQJDQ�SURGXVHQ�WHUVHEXW�16

$GDSXQ�LVX�VXEVWDQVLDO�\DQJ�EHOXP�WHUMDZDE�

GL� VLQL� DGDODK� SHQJHUWLDQ� PHQJHQDL� DSD� \DQJ�

KDUXV� GLELQJXQJNDQ�� .RQVHS� NHELQJXQJDQ� GDODP�

SHQJHUWLDQ�NODVLN�DGDODK�VLWXDVL�GL�PDQD�NRQVXPHQ�

PH\DNLQL� EDKZD� VXDWX� SURGXN� EHUDVDO� GDUL� VDWX�

RUJDQLVDVL� SDGDKDO� SDGD� NHQ\DWDDQQ\D� WLGDN�17 

3HQJHUWLDQ� LQL� NHPXGLDQ� EHUNHPEDQJ� GHQJDQ�

PHPDVXNNDQ� NHELQJXQJDQ� PHQJHQDL� DGDQ\D�

HFRQRPLF�FRQQHFWLRQ.18�.DVXV�\DQJ�UHOHYDQ�GL�VLQL�

adalah kasus ODQGPDUN &DQRQ� .DEXVKLNL� .DLVKD�

Y�� 0HWUR�*ROGZ\Q�0D\HU� ,QF��� \DQJ� GLSXWXVNDQ�

oleh WKH�(XURSHDQ�&RXUW�RI�-XVWLFH: “the risk that 

WKH�SXEOLF�PLJKW�EHOLHYH�WKDW�WKH�JRRGV�RU�VHUYLFHV�

LQ� TXHVWLRQ� FRPH� IURP� WKH� VDPH� XQGHUWDNLQJ� RU��

DV� WKH� FDVH� PD\� EH�� IURP� HFRQRPLFDOO\�OLQNHG�

XQGHUWDNLQJV�� FRQVWLWXWHV� D� OLNHOLKRRG� RI� FRQ�

11 %RUGHQ�,FH�&UHDP�&R�Y��%RUGHQ¶V�&RQGHQVHG�0LON�&R��OHELK�ODQMXW�OLKDW�0DUN�$��/HPOH\�GDQ�0DUN�0F.HQQD��,ELG., hlm. 515.
12 $XQW�-HPLPD�0ROOV�&R��Y��5LJQH\�	�&R�����)�������������nd�&LUFXLW��������3HQHUDSDQ�SULQVLS�\DQJ�VDPD�MXJD�WHUMDGL�GDODP�SXWXVDQ�9RJXH�&R��

Y��7KRPSVRQ�+XGVRQ�&R� 300 F. 509 6th�&LUFXLWV��������VHEDJDLPDQD�GLNXWLS�GDODP�0DUN�$��/HPOH\�GDQ�0DUN�0F.HQQD��,ELG.
13 ,ELG., hlm. 426.
14 ,ELG., hlm. 427.
15 %DQGLQJNDQ�GHQJDQ�0DUN�0F.HQQD��³7HVWLQJ�0RGHUQ�7UDGHPDUN�/DZ¶V�7KHRU\�RI�+DUP´��Iowa Law Review��9RO������������KOP�����
16 ,ELG., hlm. 115.
17 /LRQHO�%HQWO\�GDQ�%UDG�6KHUPDQ��������,QWHOOHFWXDO�3URSHUW\�/DZ��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG��KOP�����������7HQWDQJ�SUDNWLN�\DQJ�

ELDVD�GLJXQDNDQ�SHQJDGLODQ�$PHULND�6HULNDW�GDODP�PHQHQWXNDQ�DGD�WLGDNQ\D�confusion�GHQJDQ�PHQJJXQDNDQ�SHQGHNDWDQ�PXOWL�IDFWRU�WHVW. 

/LKDW�%DUWRQ�%HHEH��³$Q�(PSLULFDO�6WXG\�RI�WKH�0XOWLIDFWRU�7HVW�IRU�7UDGHPDUN�,QIULQJHPHQW´��&DOLIRUQLD�/DZ�5HYLHZ��9RO������������KOP��

1591.
18 ,ELG.
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fusion”.19�1DPXQ�SHUOX�GLLQJDW�EDKZD�GDODP�PHP�

SHU�WLP�EDQJNDQ� DGDQ\D� OLNHOLKRRG� RI� FRQIXVLRQ, 

SHQJD�GLODQ�KDUXV�PHOLKDW�DSDNDK�EHQDU�EHQDU�WHUMDGL�

NHELQJXQJDQ�GDQ�EXNDQ�KDQ\D�KLSRWHWLV�20 Dengan 

demikian kata OLNHOLKRRG�harus diartikan SUREDELOLW\ 

GDULSDGD�SRVVLELOLW\�21�DUWLQ\D��NHELQJXQJDQ�WHUVHEXW�

KDUXV�EHQDU�EHQDU�akan� WHUMDGL�GDQ�EXNDQ�VHNHGDU�

dapat terjadi.

+DNLP� PHPLOLNL� WDQJJXQJ� MDZDE� VDQJDW�

VWUDWHJLV� GDODP� PHQ\DWDNDQ� EDKZD� NRQVXPHQ�

DNDQ� PHQJDODPL� NHELQJXQJDQ� GDUL� NHEHUDGDDQ�

dua merek.22� 8QWXN� PHPEDQWX� KDNLP� GDODP�

PHPXWXVNDQ�� KDNLP� GDSDW� PHPSHUWLPEDQJNDQ�

EXNWL�EXNWL�\DQJ�GLDMXNDQ�ROHK�SDUD�SLKDN��$GDSXQ�

EXNWL�\DQJ�GLPDNVXG�DQWDUD� ODLQ�EHUXSD�NHVDNVLDQ�

NRQVXPHQ� \DQJ� LQGHSHQGHQ� GDQ� GDSDW� GLSHUFD\D��

NHVDNVLDQ� DKOL� PHQJHQDL� VWUXNWXU� SDVDU�� GDQ� MXJD�

VXUYHL�DSDNDK�DQWDUD�GXD�PHUHN�PHPLOLNL�SHUVDPDDQ�

\DQJ�PHPELQJXQJNDQ�23

6XOLWQ\D�PHQHQWXNDQ�DSDNDK�NHEHUDGDDQ�GXD�

PHUHN�DWDX�OHELK�DNDQ�PHQLPEXONDQ�NHELQJXQJDQ�GL�

NDODQJDQ�NRQVXPHQ�WHUFHUPLQ�GDUL�DGDQ\D�EHUEDJDL�

NULWHULD� DWDX� EDWX� XML�� %HHEH� GDODP� SHQHOLWLDQQ\D�

PHQHPXNDQ�EDKZD�WLJD�EHODV�8QLWHG�6WDWHV�&LUFXLW�

&RXUW24 memiliki PXOWLIDFWRU� WHVW� \DQJ� EHUEHGD�

EHGD� XQWXN� PHQHQWXNDQ� NHPXQJNLQDQ� DNDQ� DGD�

NHELQJXQJDQ�GL�NDODQJDQ�NRQVXPHQ�25 Selanjutnya, 

GDODP�SHQHOLWLDQQ\D��%HHEH�MXJD�PHQHPXNDQ�EDKZD�

SDGD�DNKLUQ\D�KDNLP�PHQHUDSNDQ�SULQVLS� fast and 

IUXJDO�DWDX�FHSDW�GDQ�FHUPDW�XQWXN�PHPSHUSHQGHN�

GDIWDU� IDNWRU� \DQJ� SDQMDQJ�26� +DO� LQL� GLVHEDENDQ�

NDUHQD� EHEHUDSD� IDNWRU� WHUEXNWL� PHQHQWXNDQ��

VHOHELKQ\D� MLND� EXNDQ� PHUXSDNDQ� SHQJXODQJDQ�

justru tidak relevan.27

$GDSXQ� JDEXQJDQ� VHOXUXK� IDNWRU� \DQJ�

GLJXQDNDQ�PHQMDGL�EDWX�XML�GDUL�NHWLJD�EHODV�8QLWHG�

6WDWHV� &LUFXLW� &RXUW dalam menentukan adanya 

OLNHOLKRRG�RI�FRQIXVLRQ�yaitu:28��D��VLPLODULW\�RI�WKH�

PDUNV���E��SUR[LPLW\�RI�WKH�*RRGV���F��evidence of 

DFWXDO� FRQIXVLRQ�� �G�� VWUHQJWK� RI� SODLQWLII¶V� PDUN��

�H�� GHIHQGDQW¶V� LQWHQW�� �I�� sophistication of the 

FRQVXPHUV�� �J�� VLPLODULW\� RI� DGYHUWLVLQJ� PHWKRGV��

PDUNHWLQJ�PHWKRGV���K��VLPLODULW\�RI�VDOHV�IDFLOLWLHV��

�L�� OLNHOLKRRG�RI�EULGJLQJ� WKH�JDS�� �M��FRPSDUDWLYH�

TXDOLW\�RI�WKH�JRRGV���N��OHQJWK�RI�WLPH�FRQFXUUHQW�

XVH�ZLWKRXW�HYLGHQFH�RI�DFWXDO�FRQIXVLRQ���O��H[WHQW�

WR�ZKLFK�WDUJHWV�RI�SDUWLHV�VDOHV�HIIRUWV�DUH�WKH�VDPH��

�P��WKLUG�SDUW\�XVHV�RI�SODLQWLII¶V�PDUN���Q��variety 

RI�JRRGV�RQ�ZKLFK�PDUN�LV�XVHG���R��PDUNHW�LQWHUIDFH�

EHWZHHQ� DSSOLFDQW� DQG� RZQHU� RI� SULRU� PDUN�� �S��

H[WHQW� RI� DSSOLFDQW¶V� ULJKW� WR� H[FOXGH�� �T�� H[WHQW�

RI� SRWHQWLDO� FRQIXVLRQ�� L�H�� ZKHWKHU� GL� PLQLPLV� RU�

VXEVWDQWLDO���U��DQ\�RWKHU�HVWDEOLVKHG�IDFW�SUREDWLYH�

of effect of use�� �V�� VWUHQJWK� RI� SODLQWLII¶V�PDUN� LQ�

GHIHQGDQW¶V�JHRJUDSKLFDOO\�GLVWULFW�PDUNHW.

6HEDJDL� LQIRUPDVL�� IDNWRU� SHUWDPD� VDPSDL�

GHQJDQ� NHHPSDW� GLWHPXNDQ� GDODP� VHPXD� 8QLWHG�

6WDWHV�&LUFXLW�&RXUW��VHPHQWDUD�IDNWRU�\DQJ�NHOLPD�

ditemukan dalam semua 8QLWHG� 6WDWHV� &LUFXLW�

&RXUW kecuali )HGHUDO�&LUFXLW.29�'DODP�PHQHUDSNDQ�

PXOWLIDFWRU�WHVW�WHUVHEXW��DGD�EHEHUDSD�SULQVLS�\DQJ�

harus diingat yaitu: PXOWLIDFWRU�WHVW�WHUVHEXW�KDUXVODK�

WLGDN� GLWHUDSNDQ� VHFDUD� PHNDQLV�30 selanjutnya, 

GDIWDU�IDNWRU�WHUVHEXW�EXNDQ�PHUXSDNDQ�GDIWDU�\DQJ�

WHUWXWXS�31� EHEHUDSD� IDNWRU� ELVD� MDGL� OHELK� SHQWLQJ�

GDUL�IDNWRU�\DQJ�ODLQ�VHPHQWDUD�DGD�EHEHUDSD�\DQJ�

mungkin tidak relevan,32�GDQ�SULQVLS�\DQJ�WHUDNKLU�

NHVLPSXODQ�GDUL�SHQHUDSDQ�PXOWLIDFWRU�WHVW�WHUVHEXW�

19 3HWHU�7RELDV�6WROO��-DQ�%XVFKH�GDQ�.DWULQ�$UHQG��(GV����2S�FLW., hlm. 319.
20 /LRQHO�%HQWO\�GDQ�%UDG�6KHUPDQ��2S�FLW., hlm. 823.
21 ,ELG.
22 (OHFWUROX[�/LPLWHG�Y�(OHFWUL[�/LPLWHG��������VHEDJDLPDQD�GLNXWLS�ROHK�/LRQHO�%HQWO\�GDQ�%UDG�6KHUPDQ��,ELG., hlm. 826�
23 ,ELG���KOP����������
24 8QLWHG�6WDWHV�&LUFXLW�&RXUW�DGDODK�SHQJDGLODQ�GL�$PHULND�6HULNDW�\DQJ�VHFDUD�KLUDUNLV�WHUOHWDN�GL�WHQJDK�\DLWX�DQWDUD�86�'LVWULFW�&RXUW�dan 

86�6XSUHPH�&RXUW.
25 %DUWRQ�%HHEH��2S�FLW., hlm. 1581.
26 ,ELG.
27 ,ELG.
28 ,ELG., hlm. 1591.
29 ,ELG���KOP������������
30 /LKDW�6FRW�)HW]HU�&R��Y�+RXVH�RI�9DFXXPV�,QF������)��G������������th�&LU��������VHEDJDLPDQD�GLNXWLS�%DUWRQ�%HHEH��,ELG., hlm. 1592.
31 /LKDW�6RF¶\�RI�)LQ��([DP¶UV�Y�1DW¶O�$VV¶Q�RI�&HUWL¿HG�)UDXG�([DP¶UV�,QF�����)��G����������Q������th�&LU��������VHEDJDLPDQD�GLNXWLS�%DUWRQ�

%HHEH��,ELG.
32 /LKDW��6KDNHVSHDUH�&R��Y�6LOVWDU�&RUS��RI�$P�������)��G������������th�&LU������� VHEDJDLPDQD�GLNXWLS�%DUWRQ�%HHEH��,ELG.
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WLGDN�GDSDW�GHQJDQ�VHPDWD�PDWD�PHQHQWXNDQ�SLKDN�

\DQJ�PHPHQDQJNDQ�IDNWRU�OHELK�EDQ\DN�33

'DUL�VHPELODQ�EHODV�IDNWRU�WHUVHEXW��WHUEXNWL�

KDQ\D�WHUGDSDW�OLPD�IDNWRU�LQWL�\DQJ�EHUSHUDQ�VHEDJDL�

EDWX� XML� GDODP� PHQHQWXNDQ� DGD� DWDX� WLGDNQ\D�

OLNHOLKRRG� RI� FRQIXVLRQ� GDQ� OHELK� EHUSHQJDUXK�

WHUKDGDS� IDNWRU�IDNWRU� \DQJ� ODLQ�34� $GDSXQ� IDNWRU�

LQWL�WHUVHEXW�GDODP�XUXWDQ�\DQJ�PHPSHUWLPEDQJNDQ�

WLQJNDW� SHQWLQJQ\D� IDNWRU� WHUVHEXW� DGDODK�� �D�� the 

VLPLODULW\�RI� WKH�PDUNV�� �E��GHIHQGDQW¶V� LQWHQW�� �F��

SUR[LPLW\�RI�WKH�JRRGV���G��the VWUHQJWK�RI�SODLQWLII¶V�

PDUN� and��H��HYLGHQFH�RI�DFWXDO�FRQIXVLRQ��0DVLQJ�

PDVLQJ� IDNWRU� LQWL� DNDQ�GLMHODVNDQ�GDODP�SDUDJUDI�

EHULNXW�LQL�

Pertama, WKH� VLPLODULW\� RI� WKH� PDUNV atau 

NHPLULSDQ�GL�DQWDUD�GXD�PHUHN��)DNWRU�LQL�PHUXSDNDQ�

IDNWRU� \DQJ� XWDPD� GLEDQGLQJNDQ� NHVHOXUXKDQ�

IDNWRU� \DQJ� ODLQ�� +DO� LQL� GDSDW� GLPHQJHUWL� NDUHQD�

DSDELOD�GL�DQWDUD�NHGXD�PHUHN�WLGDN�DGD�NHVDPDDQ��

VXOLW� GLED\DQJNDQ� NRQVXPHQ� DNDQ� PHQJDODPL�

NHELQJXQJDQ� PHQJHQDL� NHGXD� PHUHN� WHUVHEXW�35 

0HQHQWXNDQ�NHPLULSDQ�DQWDU�GXD�PHUHN�MXJD�EXNDQ�

PHUXSDNDQ� KDO� \DQJ� PXGDK�� 'RNWULQ� PHQGRURQJ�

KDNLP� XQWXN� PHPSHUWLPEDQJNDQ� NHVDPDDQ�

EXQ\L� VXDUD�� SHQDPSDNDQ� PHUHN�� GDQ� PDNQD�

PHUHN�� PHOLKDW� PHUHN� VHEDJDL� VDWX� NHVDWXDQ�� GDQ�

PHQHNDQNDQ� SDGD� SHUVDPDDQ� GDULSDGD� SHUEHGDDQ�

di antara kedua merek.

Kedua, defendant intent atau niat tergugat. 

)DNWRU� LQL� PHPLOLNL� SHUDQ� \DQJ� VLJQL¿NDQ� GDODP�

PHQHQWXNDQ� DSDNDK� DGD� OLNHOLKRRG� RI� FRQIXVLRQ. 

$SDELOD�GDODP�SHUVLGDQJDQ�WHUEXNWL�EDKZD�DGD�QLDW�

dari tergugat untuk meniru merek lain, maka hakim 

PHPXWXVNDQ� EDKZD� DGD� OLNHOLKRRG� RI� FRQIXVLRQ 

WHUOHSDV� GDUL� IDNWD� DSDNDK� NRQVXPHQ� EHQDU�EHQDU�

PHQJDODPL� µNHELQJXQJDQ¶� DWDX� WLGDN�36 Dalam 

KDO� LQL� EHUODNX� SULQVLS� VLDSD� \DQJ� WLGDN� PHQDEXU�

WLGDN� EROHK� PHQXDL�� %HUODNX� SXOD� SULQVLS� EDKZD�

SRKRQ� \DQJ� EDLN� DNDQ� PHQJKDVLONDQ� EXDK� \DQJ�

EDLN��GHPLNLDQ�SXOD�VHEDOLNQ\D��'HQJDQ�GHPLNLDQ��

doktrin ini dimaksudkan untuk mendorong moralitas 

GDODP�NHJLDWDQ�SHUGDJDQJDQ�

Ketiga, SUR[LPLW\� RI� WKH� JRRGV� atau 

NHGHNDWDQ� GL� DQWDUD� EDUDQJ� GL� PDQD� PHUHN�

GLOHNDWNDQ�� .HGHNDWDQ� \DQJ� GLSHUWLPEDQJNDQ�

GL� VLQL� EXNDQ� PHUHN� LWX� VHQGLUL� QDPXQ� EDUDQJ� GL�

mana merek dilekatkan. Ini dimaksudkan untuk 

PHPSHUWLPEDQJNDQ�DSDNDK�EDUDQJ�\DQJ�GLWDZDUNDQ�

FXNXS� PHPLOLNL� NHVDPDDQ� VHKLQJJD� NRQVXPHQ�

GDSDW� PHQJDVXPVLNDQ� EDKZD� NHGXD� PHUHN� \DQJ�

GLVHQJNHWDNDQ�EHUDVDO�GDUL�VXPEHU�\DQJ�VDPD�37

Keempat, the VWUHQJWK� RI� SODLQWLII¶V� PDUN�

DWDX� NHNXDWDQ�PHUHN� SHQJJXJDW�� .HNXDWDQ�PHUHN�

SHQJJXJDW� EHUEDQGLQJ� OXUXV� GHQJDQ� SHUOLQGXQJDQ�

\DQJ�GLEHULNDQ��$UWLQ\D��VHPDNLQ�NXDW�PHUHN�PLOLN�

SHQJJXJDW� PDND� SHUOLQGXQJDQ� \DQJ� GLEHULNDQ�

juga semakin kuat. Dalam konteks PXOWLIDFWRU�

test untuk menilai adanya OLNHOLKRRG�RI�FRQIXVLRQ� 

KDNLP�FHQGHUXQJ�PHQ\DWDNDQ�EDKZD�DGD�OLNHOLKRRG�

of confusion MLND� PHUHN� GLNDWHJRULNDQ� VHEDJDL�

PHUHN� \DQJ� NXDW� �PHPLOLNL� LQKHUHQW� VWUHQJWK���

7HQWX� VDMD� KDO� LQL� GDSDW� WLGDN� VHVXDL� GHQJDQ� IDNWD�

\DQJ� VHVXQJJXKQ\D� WHUMDGL� PHQJHQDL� DSDNDK� DGD�

µNHELQJXQJDQ¶� \DQJ� Q\DWD�Q\DWD� GLDODPL� ROHK�

NRQVXPHQ��2OHK�NDUHQDQ\D�GDSDW�GLNDWDNDQ�EDKZD�

IDNWRU� LQL� PHQGRURQJ� SHQJJXQDDQ� PHUHN� \DQJ�

PHPLOLNL� GD\D� SHPEHGD� \DQJ� NXDW� �LQKHUHQWO\�

distinctive��GDULSDGD�PHUHN�\DQJ�µKDQ\D¶�GHVNULSWLI�38 

Kelima, HYLGHQFH� RI� DFWXDO� FRQIXVLRQ atau 

EXNWL� EDKZD� EHQDU�EHQDU� WHUMDGL� NHELQJXQJDQ� GL�

kalangan konsumen. Dalam kasus ini demikian 

SHQJDGLODQ� PHPSHUWLPEDQJNDQ� GXD� EHQWXN� EXNWL�

\DLWX�� ���� VXUYHL� �survey evidence�� GDQ� ���� EXNWL�

ODQJVXQJ� �direct evidence�� VHSHUWL� NHVDNVLDQ�

NRQVXPHQ� \DQJ� PHQJDODPL� NHELQJXQJDQ� GDUL�

SHQJJXQDDQ� PHUHN� ROHK� WHUJXJDW�39 Secara umum 

33 /LKDW�7KDQH�,QW¶O�,QF��Y�7UHN�%LF\FOH�&RUS������)��G������������th�&LU���������SHEDJDLPDQD�GLNXWLS�%DUWRQ�%HHEH��,ELG.
34 ,ELG., hlm. 1622.
35 ,ELG., hlm. 1623. 
36 ,ELG���KOP������������
37  &KHFNSRLQW�6\V���,QF��Y�&KHFN�3RLQW�6RIWZDUH�7HFKV���,QF������)��G������������G�&LU��������SHEDJDLPDQD�GLNXWLS�%DUWRQ�%HHEH��,ELG.
38 ,ELG., hlm. 1639.
39 ,ELG���KOP������������
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GDSDW�GLVLPSXONDQ�EDKZD�VXUYHL�NHSDGD�NRQVXPHQ�

PHUXSDNDQ�EXNWL�SDOLQJ�EDLN�XQWXN�PHQFDUL�DSDNDK�

EHQDU� WHUMDGL� NHELQJXQJDQ�GL� NDODQJDQ�NRQVXPHQ��

+DVLO�VXUYHL�\DQJ�GLODNXNDQ�GHQJDQ�EDLN�EHUSRWHQVL�

GDSDW� PHQJDODKNDQ� SHUWLPEDQJDQ� GDUL� VHOXUXK�

IDNWRU� \DQJ� ODLQ�� 1DPXQ� GHPLNLDQ� SHQHOLWLDQ�

%HHEH�\DQJ�PHOLEDWNDQ�����SXWXVDQ�PHQXQMXNNDQ�

EDKZD�KDQ\D����SXWXVDQ�KDNLP��VHWDUD�GHQJDQ�����

\DQJ�DPDU�SXWXVDQQ\D�PHPLKDN�SDGD�KDVLO� VXUYHL�

WHUVHEXW�40

,VX� WHUDNKLU� LDODK� MXVWL¿NDVL� XQWXN� DUJXPHQ�

KDVLO� \DQJ� OHELK� fair� GHQJDQ� GLSHUWLPEDQJNDQQ\D�

syarat confusion�� 3HQXOLV� EHUSHQGDSDW� EDKZD�

NHWLND� NRQVXPHQ� WLGDN� PHQJDODPL� NHELQJXQJDQ�

PHQJHQDL�GXD�PHUHN�\DQJ�PHPLOLNL�SHUVDPDDQ�DWDX�

NHPLULSDQ�PDND�KDO�LWX�PHQXQMXNNDQ�EDKZD�IXQJVL�

PHUHN� VHEDJDL� GD\D� SHPEHGD� WHODK� WHUSHQXKL��

$WDV� GDVDU� LWX� PDND� PHOLQGXQJL� NHGXD� PHUHN�

WHUVHEXW� EHUVDPD�VDPD�� GDODP� NHUDQJND� KXNXP�

PHUHN� VHQGLUL��PHUXSDNDQ� NRQGLVL� \DQJ� OHELK� fair 

NHWLPEDQJ�PHPEDWDONDQ�VDODK�VDWXQ\D�

0HPEHULNDQ� NHOHOXDVDDQ� EDJL� VHVHRUDQJ�

untuk menikmati hak merek yang dimilikinya 

PHUXSDNDQ� ZXMXG� GDUL� NHDGLODQ�� 'HPLNLDQ� SXOD�

PHQFHJDK�SLKDN�ODLQ�PHQJJXQDNDQ�PHUHN�WHUGDIWDU�

VHFDUD� WDQSD� L]LQ�PHUXSDNDQ�PDQLIHVWDVL�NHDGLODQ��

7XMXDQ�DZDO�SHPEHULDQ�KDN�PHUHN�SDGD�KDNLNDWQ\D�

DGDODK�XQWXN�PHPSHUODQFDU�GXQLD�SHUGDJDQJDQ��ROHK�

NDUHQDQ\D�MLND�WXMXDQ�LQL�WHWDS�WHUSHQXKL�±�GDODP�DUWL�

NRQVXPHQ� WLGDN� PHQJDODPL� NHELQJXQJDQ� GHQJDQ�

DGDQ\D� GXD�PHUHN� \DQJ� VDPD� DWDX�PLULS� ±�PDND�

VHKDUXVQ\D�NHGXD�PHUHN� WHUVHEXW� OD\DN�GLJXQDNDQ�

VHEDJDL� PHUHN� NDUHQD� PDVLQJ�PDVLQJ� PHPLOLNL�

GD\D�SHPEHGD��2OHK�NDUHQD�LWX��PHOLQGXQJL�NHGXD�

PHUHN�WHUVHEXW�PHUXSDNDQ�EHQWXN�SHUOLQGXQJDQ�KDN�

PLOLN�\DQJ�DGDODK�PDQLIHVWDVL�NHDGLODQ�

'D\D� SHPEHGD� VHEDJDL� IXQJVL� LQKHUHQ�

PHUHN�\DQJ�EHUKXEXQJDQ�GHQJDQ�EDUDQJ�DWDX� MDVD�

GDODP� ODOX� OLQWDV�SHUGDJDQJDQ�VDQJDW� IXQGDPHQWDO�

maknanya.41� +DO� LQL� EHUWXMXDQ� XQWXN� PHPEDQWX�

memandu atau mengarahkan konsumen dalam 

PHPLOLK�DWDX�PHQJLGHQWL¿NDVL�SURGXN�EDUDQJ�DWDX�

jasa sesuai dengan yang dikehendakinya. Dikaitkan 

GHQJDQ�SHQGDSDW�%DLQEULGJH� \DQJ�SHQXOLV� VHWXMXL��

PHUHN� VHFDUD� IXQJVLRQDO� PHQMHODVNDQ� PHQJHQDL�

DVDO�XVXO�VXDWX�EDUDQJ�\DQJ�PHQFHUPLQNDQ�NXDOLWDV�

EDUDQJ� WHUWHQWX�42� 2OHK� NDUHQD� LWX�� GDODP� NDVXV�

LQL�� NRQVHS� GD\D� SHPEHGD� VDQJDW� YLWDO� IXQJVLQ\D��

sehingga syarat confusion� WHUVHEXW�PHQMDGL� VDQJDW�

UHOHYDQ� NRQWHNVQ\D� GDODP� NDLWDQ� GHQJDQ� NRQVHS�

GD\D�SHPEHGD�VHEDJDL� IXQJVL�SDGD�PHUHN��+DO� LQL�

MXJD�GLGXNXQJ�ROHK�NHPXQJNLQDQ�VHEDE�WHUMDGLQ\D�

NHPLULSDQ� DQWDU� PHUHN� \DQJ� VDQJDW� EHUDJDP�

EHUPDFDP�PDFDP�� )DNWRU� NHWLGDNVHQJDMDDQ� DWDX�

NHEHWXODQ� VDQJDW� EHVDU� NHPXQJNLQDQQ\D� XQWXN�

WHUMDGL� VHODLQ� IDNWRU� NHVHQJDMDDQ� XQWXN� PHQ�

GRPSOHQJ�PHUHN�PLOLN�SLKDN�ODLQ��2OHK�NDUHQD�LWX�

SHQJXMLDQ� \XGLVLDO� DWDV� NDVXV�NDVXV� SHODQJJDUDQ�

PHUHN�SHUOX�OHELK�VXEVWDQVLDO��WLGDN�KDQ\D�IRNXV�SDGD�

XQVXU�SHUVDPDDQ�DWDX�NHPLULSDQ�EHODND�GDUL�PHUHN��

WHWDSL�MXJD�DNLEDW�GDUL�SHUVDPDDQ�DWDX�NHPLULSDQ�LWX�

\DQJ� PHQLPEXONDQ� NHELQJXQJDQ� SDGD� NRQVXPHQ�

�OLNHOLKRRG� RI� FRQIXVLRQ�� GDQ� NDUHQD� NHELQJXQJDQ�

LWX�PDND�SHPLOLN�PHUHN�PHQMDGL�GLUXJLNDQ�

2. Kelemahan Legislasi dan Ajudikasi dalam 

Perlindungan Merek di Indonesia

6XE�MXGXO� LQL� DNDQ� PHQMHODVNDQ� NHOHPDKDQ�

88�0HUHN�GDQ�LPSOLNDVLQ\D�SDGD�SUDNWLN�DMXGLNDVL�

NDVXV�NDVXV� SHODQJJDUDQ�PHUHN��$UJXPHQ� SHQXOLV�

GL�VLQL�DGDODK�VXPLUQ\D�SHUWLPEDQJDQ�KDNLP�GDODP�

DMXGLNDVL�NDVXV�NDVXV�SHODQJJDUDQ�PHUHN�\DQJ�KDQ\D�

PHQHNDQNDQ�SDGD�DVSHN�SHUVDPDDQ�SDGD�SRNRNQ\D�

PHUXSDNDQ� LPSOLNDVL� GDUL� WLGDN� PHPDGDLQ\D�

SUHVNULSVL� 88� 0HUHN� GDODP� PHQHQWXNDQ� NULWHULD�

SHODQJJDUDQ� PHUHN� NDUHQD� KDQ\D� EHUWXPSX� SDGD�

V\DUDW� SHUVDPDDQ� SDGD� SRNRNQ\D� VHEDJDL� GDVDU�

SHQJXMLDQ�

88� 0HUHN� WLGDN� PHQJDWXU� VHFDUD� VSHVL¿N�

NULWHULD� SHODQJJDUDQ� PHUHN�� 1DPXQ� GHQJDQ�

LQWHUSUHWDVL� VLVWHPDWLV� GDSDW� GLVLPSXONDQ� EDKZD�

40 ,ELG., hlm. 1641.
41 +DO� LWX�PHQMHODVNDQ�PHQJDSD�NRQVHS�GD\D�SHPEHGD�PHQMDGL�XQVXU�GDODP�GH¿QLVL�\XULGLV�PHUHN�VHVXDL�3DVDO���DQJND���8QGDQJ�8QGDQJ�

1RPRU����7DKXQ������WHQWDQJ�0HUHN��/HPEDUDQ�1HJDUD�5HSXEOLN�,QGRQHVLD�7DKXQ������1RPRU������7DPEDKDQ�/HPEDUDQ�1HJDUD�5HSXEOLN�

,QGRQHVLD�1RPRU�������
42 'DYLG�,��%DLQEULGJH��2S�FLW., hlm. 524.
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SHODQJJDUDQ� PHUHN� SDGD� KDNLNDWQ\D� DGDODK�

PHQJJXQDNDQ� PHUHN� \DQJ� VDPD� SDGD� NHVHOXUXK�

DQQ\D� DWDX� VDPD� SDGD� SRNRNQ\D� GHQJDQ� PHUHN�

WHUGDIWDU� PLOLN� SLKDN� ODLQ� XQWXN� EDUDQJ� GDQ� DWDX�

MDVD� VHMHQLV� \DQJ� GLSURGXNVL� DWDX� GLSHUGDJDQJNDQ�

VHFDUD� VHQJDMD� GDQ� WDQSD� KDN�43� 3HUVDPDDQ� SDGD�

SRNRNQ\D�GLVHEXW�VHFDUD�NKXVXV�GDODP�3DVDO���88�

Merek dan Penjelasannya di mana ketentuan ini 

SDGD� KDNLNDWQ\D� WHQWDQJ� DODVDQ� SHQRODNDQ� GDODP�

SHQGDIWDUDQ� PHUHN� NDUHQD� PHPLOLNL� SHUVDPDDQ�

SDGD� SRNRNQ\D� GHQJDQ� PHUHN� WHUGDIWDU� PLOLN�

SLKDN� ODLQ�� 3HQMHODVDQ�3DVDO� ��PHQ\DWDNDQ� EDKZD�

SHUVDPDDQ� SDGD� SRNRNQ\D� PHQLWLNEHUDWNDQ� SDGD�

DGDQ\D�NHPLULSDQ�44 Pengaturan demikian jelas jauh 

GDUL�PHPDGDL� MLND� GLEDQGLQJNDQ�GHQJDQ�$UW�� �����

75,3V�$JUHHPHQW�

Mengingat UU Merek tidak mensyaratkan 

OLNHOLKRRG� RI� FRQIXVLRQ maka wajar adanya jika 

GDODP� DMXGLNDVL� NDVXV�NDVXV� SHODQJJDUDQ� PHUHN�

V\DUDW� WHUVHEXW� WLGDN� GLSHUWLPEDQJNDQ� KDNLP��

.DODXSXQ� KDNLP� PHQ\DWDNDQ� EDKZD� SHQJJXQDDQ�

PHUHN� \DQJ� PHPLOLNL� SHUVDPDDQ� SDGD� SRNRNQ\D�

WHUVHEXW� GDSDW�PHQLPEXONDQ� NHELQJXQJDQ�� QDPXQ�

KDO�LWX�WDQSD�GLGXNXQJ�GHQJDQ�ratio decidendi atau 

OHJDO�UHDVRQLQJ�PHPDGDL��%HULNXW�DGDODK�EHEHUDSD�

FRQWRK� SXWXVDQ� 0DKNDPDK� $JXQJ� 5HSXEOLN�

,QGRQHVLD� �0$�� \DQJ� PHQMXVWL¿NDVL� NHEHQDUDQ�

NODLP� WHUVHEXW�� SXWXVDQ� SHUNDUD� PHUHN�$.,5$�45 

SHUNDUD�PHUHN�$48$�Y��$48$&8,,46�SHUNDUD�PHUHN�

*$3�Y��*$33$,47�GDQ�SHUNDUD�PHUHN�.6�48 

'DODP� NHEDQ\DNDQ� NDVXV�� 0$� \DQJ�

PHPXWXV�SHUNDUD�SHODQJJDUDQ�PHUHN�SDGD� WLQJNDW�

NDVDVL� PDXSXQ� SHQLQMDXDQ� NHPEDOL� PHUDVD� WHODK�

FXNXS� SXDV� GHQJDQ� KDQ\D� PHQ\DWDNDQ� EDKZD�

kedua merek memiliki unsur yang dominan dan 

PHQRQMRO� XQWXN� PHQHQWXNDQ� DGDQ\D� SHUVDPDDQ�

SDGD� SRNRNQ\D�49� 'DODP� KDO� LQL�� SHUWLPEDQJDQ�

KXNXP� WDQSD� ratio decidendi� GLJXQDNDQ� VHEDJDL�

GDVDU� DPDU� SXWXVDQ� \DQJ� PHQ\DWDNDQ� EDKZD�

VDODK� VDWX� PHUHN� WLGDN� OD\DN� EHUHGDU� GDODP�

NHJLDWDQ� SHUGDJDQJDQ�� 6HEDJDL� FRQWRK�� GDODP�

SHUNDUD� PHUHN� $48$� Y� $48$/,9$�� +DNLP� 0$�

PHPSHUWLPEDQJNDQ� EDKZD� DQWDUD� NDWD� DTXD� GDQ�

DTXDOLYD� PHPLOLNL� SHUVDPDDQ� SDGD� SRNRNQ\D�

NDUHQD� XQVXU� \DQJ� GRPLQDQ� \DLWX� NDWD� DTXD�50 

3HUWLPEDQJDQ� LQL� EHUEHGD� GHQJDQ� SHUWLPEDQJDQ�

KDNLP�3HQJDGLODQ�1LDJD�\DQJ�PHPSHUWLPEDQJNDQ�

EDKZD� DGDQ\D� NHPLULSDQ� VDMD� WLGDN� FXNXS� XQWXN�

PHQHQWXNDQ� DGDQ\D� SHUVDPDDQ� SDGD� SRNRNQ\D�

QDPXQ� KDUXV� SXOD� PHPSHUWLPEDQJNDQ� EDKZD�

43 /LKDW�3DVDO���������������GDQ����8QGDQJ�8QGDQJ�1RPRU����7DKXQ������WHQWDQJ�0HUHN��/HPEDUDQ�1HJDUD�5HSXEOLN�,QGRQHVLD�7DKXQ������

1RPRU������7DPEDKDQ�/HPEDUDQ�1HJDUD�5HSXEOLN�,QGRQHVLD�1RPRU�������
44 .HPLULSDQ�\DQJ�GLVHEDENDQ�ROHK�DGDQ\D�XQVXU�XQVXU�\DQJ�PHQRQMRO�DQWDUD�PHUHN�\DQJ�VDWX�GHQJDQ�PHUHN�\DQJ�ODLQ�\DQJ�GDSDW�PHQLPEXONDQ�

NHVDQ�DGDQ\D�SHUVDPDDQ�EDLN�PHQJHQDL�EHQWXN��FDUD�SHQHPSDWDQ��FDUD�SHQXOLVDQ�DWDX�NRPELQDVL�DQWDUD�XQVXU�XQVXU�DWDXSXQ�SHUVDPDDQ�EXQ\L�

XFDSDQ�\DQJ�WHUGDSDW�GDODP�PHUHN�PHUHN�WHUVHEXW�
45 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�$.,5$�
46 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�$48$�$48$&8,�
47 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�*$3�±�*$33$�
48 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV�+D.,�������SHULKDO�3HUNDUD�0HUHN�.5$.$7$8�67((/�
49 /LKDW�3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����3.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�����GDQ�/XNLVDQ��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�

���3.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�([WUD�-RVV�YV�(QHUMRVV��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�

0HUHN�$48$�±�$48$/,9$��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�$48$�±�,1'248$/,7<��

3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�1(:�)8-,7$�±�)8-,7$��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�

����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�*6�<8$6$�±�*6�*2/'67$5��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�

3HUNDUD�0HUHN�6816:(7�	�'(9,&(�±�681'$<�	�'(9,&(��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�

0HUHN�9,0�.+2�±�9,1�.+2��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�3,21((5��3XWXVDQ�0DKNDPDK�

$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�$48$�±�$48$�7LUXDQ��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������

SHULKDO�3HUNDUD�0HUHN�$48$�±�$48$�7LUXDQ��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�%21&$)(�

GDQ�/RJR��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����3.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�0$/,1*��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����

3.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�,.($��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�0$;,0$�

±�0$;,67</(�� 3XWXVDQ�0DKNDPDK�$JXQJ� 1RPRU� ���� .�3GW�6XV������ SHULKDO� 3HUNDUD�0HUHN� ,367$5� %5$'%$1'� 6$7(//,7(� ���

.,367$5��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�32/2��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����

.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�623+2025(�,17(51$7,21$/��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�

3HUNDUD�0HUHN�&+5,67,$1�',25�±�&+$5/(6�',25¶V��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�

,17(5�&217,1(17$/�±�,17(5&217,1(17$/��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�.12��

�.(127(/8��±�0(52.(.$/,1,75$�GDQ�.$/,1,75$��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�

7()/21��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�(9(5/$67�±�(9(5�/$67��3XWXVDQ�0DKNDPDK�

$JXQJ� 1RPRU� ���� .�3GW�6XV�+.,������ SHULKDO� 3HUNDUD�0HUHN�$//$',1� ±�$/$',1�� 3XWXVDQ�0DKNDPDK�$JXQJ� 1RPRU� ���� .�3GW�

6XV������SHULKDO�3HUNDUD�0HUHN�$0&2��3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�3GW�6XV������SHULKDO�3HUNDUD�0HUHN�*,25*,2�
50� 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU�����.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�$48$�±�$48$/,9$��KOP�����
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NHPLULSDQ� \DQJ� GLPDNVXG� DGDODK� NHPLULSDQ� \DQJ�

GDSDW� PHQLPEXONDQ� NHVDQ� DGDQ\D� SHUVDPDDQ�

PHQJHQDL�EHQWXN��FDUD�SHQHPSDWDQ��FDUD�SHQXOLVDQ��

DWDX� NHPLULSDQ� \DQJ� GDSDW� PHQLPEXONDQ� NHVDQ�

DGDQ\D� SHUVDPDDQ� PHQJHQDL� EXQ\L� XFDSDQ� \DQJ�

WHUGDSDW� GDODP� NHGXD� PHUHN� WHUVHEXW�51 Dengan 

GHPLNLDQ� GLNHWDKXL� EDKZD� KDNLP� 3HQJDGLODQ�

1LDJD�PHPSHUWLPEDQJNDQ� VHFDUD� EHUWLQJNDW� VXDWX�

NHPLULSDQ�GDUL�NHGXD�PHUHN�\DQJ�GLSHUVHQJNHWDNDQ��

1DPXQ� GHPLNLDQ�� GDODP� NHGXD� SXWXVDQ� WHUVHEXW�

WLGDN�DGD�\DQJ�PHPSHUWLPEDQJNDQ�EDKZD�DGDQ\D�

SHUVDPDDQ� KDUXVODK� PHQLPEXONDQ� NHELQJXQJDQ�

�OLNHOLKRRG�RI�FRQIXVLRQ��GL�NDODQJDQ�NRQVXPHQ�

Perkara merek lain yang menarik adalah Extra 

-RVV� GDQ� (QHUMRVV�� 37� %LQWDQJ� 7RHGMRH� VHEDJDL�

SHPLOLN� PHUHN� ([WUD� -RVV� PHQGDOLONDQ� EDKZD�

NDWD� µMRVV¶�SDGD�PHUHN�([WUD�-RVV�PHUXSDNDQ�NDWD�

FLSWDDQ��coined word� dengan asosiasi dan konotasi 

NKXVXV�\DLWX�HQHUJL�GDQ�DWDX�VWDPLQD�52 Selanjutnya 

MXJD� GLNODLP� EDKZD� MLND� NDODQJDQ� PDV\DUDNDW�

luas khususnya kalangan konsumen minuman 

NHVHKDWDQ�PLQXPDQ�SHQDPEDK� WHQDJD� DNDQ� VHFDUD�

RWRPDWLV�PHQJDVRVLDVLNDQ�NDWD�µMRVV¶�SDGD�³NRQGLVL�

VWDPLQD�WXEXK�VHVHRUDQJ�\DQJ�VHKDW�DWDX�SULPD�GDQ�

atau kejantanan”.53� .DWD� µMRVV¶� VHEHQDUQ\D� EXNDQ�

PHUXSDNDQ�NDWD�FLSWDDQ�EDUX�\DQJ�VHEHOXPQ\D�WLGDN�

ada karena kata ini jamak digunakan khususnya di 

SXODX�-DZD�\DQJ�DUWLQ\D�³OXDU�ELDVD��KHEDW´�MDGL�OHELK�

WHSDWQ\D�MLND�GLNDWDNDQ�EDKZD�37�%LQWDQJ�7RHGMRH�

KDQ\D�PHOHNDWNDQ� NDWD� MRVV� \DQJ� VXGDK� DGD� SDGD�

NDWD�([WUD�VHKLQJJD�PHPEHQWXN�PHUHN�([WUD�-RVV��

6HEDJDL� VDWX�PHUHN�� NDWD� MRVV� KDUXV� GLOLKDW� GDODP�

NHVDWXDQ� GHQJDQ� NDWD� µH[WUD¶� \DLWX� µ([WUD� -RVV¶��

-LND� GLOLKDW� GHPLNLDQ� GLWDPEDK� GHQJDQ� EHQWXN��

NRPSRVLVL��XQVXU�HOHPHQ��SHUVDPDDQ�EXQ\L��XFDSDQ�

GDQ� SHQDPSLODQ�� PDND� PHUHN� µ(QHUMRVV¶� EHUEHGD�

GDUL�PHUHN� µ([WUD� -RVV¶��1DPXQ� GHPLNLDQ�� KDNLP�

KDQ\D�PHOLKDW�DGDQ\D�SHUVDPDDQ�EXQ\L��VXDUD��GDQ�

XFDSDQ� GDUL� NDWD� µMRVV¶� XQWXN�PHQHQWXNDQ� DGDQ\D�

SHUVDPDDQ� SDGD� SRNRNQ\D�� 'DODP� NDVXV� LQL� SXQ�

KDNLP� WLGDN� PHPSHUWLPEDQJNDQ� NHPXQJNLQDQ�

WHUMDGLQ\D�NHELQJXQJDQ�GL�NDODQJDQ�NRQVXPHQ�

3HPDSDUDQ� GL� DWDV� PHQMXVWL¿NDVL� DUJXPHQ�

SHQXOLV�EDKZD�NHOHPDKDQ�88�0HUHN�EHULPSOLNDVL�

SDGD� WUHQ� QHJDWLI� SUDNWLN� DMXGLNDVL� NDVXV�NDVXV�

SHODQJJDUDQ� PHUHN�� <DQJ� GLPDNVXG� GHQJDQ� WUHQ�

QHJDWLI� WHUVHEXW� DGDODK� SXWXVDQ� GDUL� DMXGLNDVL�

NDVXV�NDVXV� SHODQJJDUDQ� PHUHN� FHQGHUXQJ� VXPLU�

sehingga hasil demikian sangat mudah untuk 

GLNXDOL¿NDVL�VHEDJDL�WLGDN�fair�EDJL�SHPLOLN�PHUHN�

\DQJ� PHUHNQ\D� GLEDWDONDQ� VHPDWD�PDWD� NDUHQD�

PHPLOLNL�SHUVDPDDQ�SDGD�SRNRNQ\D�GHQJDQ�PHUHN�

WHUGDIWDU�PLOLN� SLKDN� ODLQ�� 6HODLQ� LWX�� VLWXDVL� WLGDN�

fair� WHUVHEXW� WHUMDGL� NDUHQD� 88�0HUHN� GLWHUDSNDQ�

VHEDWDV� EHUGDVDUNDQ� OLWHUDO� PHDQLQJ�Q\D� VHKLQJJD�

KDO� LWX� WLGDN� PHQ\HQWXK� KDO�KDO� OHELK� HVHQVLDO�

VHSHUWL� DVSHN� WHOHRORJLV� DWDX�SXUSRVLI�GDUL�+XNXP�

0HUHN� LWX� VHQGLUL� �GDODP� KDO� LQL� UDWLRQDOH untuk 

SHUOLQGXQJDQ� PHUHN��� 'HQJDQ� GHPLNLDQ� SHQXOLV�

EHUSHQGDSDW�EDKZD�NHOHPDKDQ�LWX�SHUOX�GLNRUHNVL�

3. Amandemen Undang-Undang Merek dan 

Ajudikasi yang Lebih Konstruktif dengan 

Hakikat Perlindungan Merek

6HEDJDL� SHUEDQGLQJDQ�� NHFHQGHUXQJDQ�

XPXP� OHJLVODVL� PHUHN� QHJDUD�QHJDUD� ODLQ� GDODP�

PHQGH¿QLVLNDQ� NRQVHS� SHODQJJDUDQ� PHUHN� WLGDN�

KDQ\D� GLIRNXVNDQ� SDGD� XQVXU� SHUVDPDDQ� DWDX�

NHPLULSDQ� GDUL� PHUHN� \DQJ� GLVHQJNHWDNDQ�� 3ROD�

SHQJDWXUDQ� GHPLNLDQ� NRQVLVWHQ� GHQJDQ� VHPDQJDW�

$UW�� ����� 75,3V� $JUHHPHQW. Satu contoh sangat 

VSHVL¿N�DGDODK��������88�0HUHN�$PHULND�6HULNDW�

�WKH� 8�6�� 7UDGHPDUN� $FW atau /DQKDP� $FW�� \DQJ�

PHQGH¿QLVLNDQ�WUDGHPDUN�LQIULQJHPHQW: 54

���� $Q\� SHUVRQ� ZKR� VKDOO�� ZLWKRXW� WKH�

FRQVHQW�RI�WKH�UHJLVWUDQW�±

�D�� use in commerce�DQ\�UHSURGXF�

WLRQ�� FRXQWHUIHLW�� FRS\�� RU�

FRORXU�DEOH�LPLWDWLRQ�RI�D�UHJLV�

WHUHG� PDUN� LQ� FRQQHFWLRQ� ZLWK�

WKH� VDOH�� RIIHULQJ� IRU� VDOH��

GLVWULEXWLRQ�� RU� DGYHUWLVLQJ� RI�

51 3XWXVDQ�3HQJDGLODQ�1LDJD�1R�����0HUHN������31�1LDJD�-NW�3VW��SHULKDO�3HUNDUD�0HUHN�$TXD�
52 3XWXVDQ�0DKNDPDK�$JXQJ�1RPRU����3.�1�+D.,������SHULKDO�3HUNDUD�0HUHN�([WUD�-RVV�v. Enerjoss.
53 ,ELG., hlm. 9.
54� �������8�6��7UDGHPDUN�$FW�
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DQ\�JRRGV�RU� VHUYLFHV�RQ�RU� LQ�

connection with which such use 

is likely to cause confusion, or 

to cause mistake, or to deceive��

or

�E��� reproduce, counterfeit, copy, 

or colourably imitate� D� UHJLV�

WHUHG� PDUN� DQG� DSSO\� VXFK�

UHSURGXFWLRQ�� FRXQWHUIHLW�� FRS\��

RU� FRORXUDEOH� LPLWDWLRQ� WR�

ODEHOV�� VLJQV�� SULQWV�� SDFNDJHV��

ZUDSSHUV�� UHFHSWDFOHV� RU� DG�

YHU�WLVH�PHQWV� intended to be 

used in commerce upon or 

LQ� FRQQHFWLRQ� ZLWK� WKH� VDOH��

RIIHULQJ�IRU�VDOH��GLVWULEXWLRQ��RU�

DGYHUWLVLQJ�RI�JRRGV�RU�VHUYLFHV�

on or in connection with which 

such use is likely to cause 

confusion, or to cause mistake, 

or to deceive��VKDOO�EH�OLDEOH�LQ�

D� FLYLO� DFWLRQ� E\� WKH� UHJLVWUDQW�

IRU� WKH� UHPHGLHV� KHUHLQDIWHU�

SURYLGHG��8QGHU� VXEVHFWLRQ� �E��

KHUHRI�� WKH� UHJLVWUDQW� VKDOO� QRW�

EH�HQWLWOHG�WR�UHFRYHU�SUR¿WV�RU�

GDPDJHV� XQOHVV� WKH� DFWV� KDYH�

EHHQ�FRPPLWWHG�ZLWK�NQRZOHGJH�

WKDW�VXFK�LPLWDWLRQ�LV�LQWHQGHG�WR�

EH�XVHG�WR�cause confusion, or 

to cause mistake, or to deceive.

.HWHQWXDQ� GDODP� 88� 0HUHN� $PHULND�

6HULNDW� VHFDUD� VSHVL¿N� PHQHWDSNDQ� EDKZD�

ODUDQJDQ�ODUDQJDQ� WHUVHEXW� GLVHUWDL� V\DUDW� DSDELOD�

PHQ\HEDENDQ� NHELQJXQJDQ�� PHQ\HEDENDQ�

NHVDODKDQ� DWDX� XQWXN� PHQ\HVDWNDQ� PDND� EDUX�

WLQGDNDQ� WHUVHEXW� GDSDW� GLNXDOL¿NDVLNDQ� VHEDJDL�

SHODQJJDUDQ�PHUHN��WUDGHPDUN�LQIULQJHPHQW��

0HQXUXW� SHQXOLV�� SHUXEDKDQ� 88� 0HUHN�

,QGRQHVLD�VXSD\D�NRQVLVWHQ�GHQJDQ�$UW�������75,3V�

$JUHHPHQW� DGDODK� NHEXWXKDQ� VDQJDW� PHQGHVDN��

6HSHUWL�WHODK�PHQMDGL�SUDNWLN�OD]LP�GDODP�DMXGLNDVL��

NHOHPDKDQ�GDODP�XQGDQJ�XQGDQJ�PHPLOLNL�SRWHQVL�

EHVDU�XQWXN�PHQMDGL�LQVHQWLI�EDJL�SUDNWLN�DMXGLNDVL�

\DQJ� EXUXN� �EDG� ODZV� PDNH� EDG� GHFLVLRQV��� +DO�

LQL� WHODK� SHQXOLV� MHODVNDQ� VHEHOXPQ\D� EDKZD�

WLGDN�PHPDGDLQ\D�88�0HUHN� WHUEXNWL�EHUEDQGLQJ�

OXUXV� GHQJDQ� SUDNWLN� DMXGLNDVL� DWDV� NDVXV�NDVXV�

SHODQJJDUDQ�PHUHN��.RQGLVL�GHPLNLDQ� WLGDN�EROHK�

GLELDUNDQ�WHUXV�EHUODQMXW�

,GHDOQ\D��GDODP�88�0HUHN�SHUOX�GLWDPEDKNDQ�

secara khusus atau tersendiri ketentuan mengenai 

SHODQJJDUDQ� PHUHN� GDQ� NHWHQWXDQ� PHQJHQDL� KDO�

KDO� \DQJ� GDSDW� GLNHFXDOLNDQ� GDUL� SHODQJJDUDQ�

PHUHN�� $WDX� VHNXUDQJ�NXUDQJQ\D� PHQJXEDK�

ketentuan Pasal 6 UU Merek mengenai merek yang 

KDUXV� GLWRODN� SHQGDIWDUDQQ\D� DSDELOD� PHPLOLNL�

SHUVDPDDQ�SDGD�NHVHOXUXKDQQ\D�SRNRNQ\D�GHQJDQ�

PHQDPEDKNDQ� NOXVXOD� ³DSDELOD� KDO� WHUVHEXW� DNDQ�

PHQJDNLEDWNDQ�WLPEXOQ\D�NHELQJXQJDQ��OLNHOLKRRG�

of confusion�� GL� NDODQJDQ� NRQVXPHQ´�� $GDSXQ�

XVXODQ� XQWXN� NHWHQWXDQ� PHQJHQDL� SHODQJJDUDQ�

PHUHN�DGDODK�VHEDJDL�EHULNXW��6HVHRUDQJ�PHODQJJDU�

KDN�PHUHN�RUDQJ�ODLQ�DSDELOD�PHQJJXQDNDQ�VHEDJDL�

PHUHN�VXDWX� WDQGD�\DQJ�PHPLOLNL�SHUVDPDDQ�SDGD�

NHVHOXUXKDQQ\D� DWDX� VDPD�SDGD�SRNRNQ\D�GHQJDQ�

PHUHN�PLOLN�RUDQJ�ODLQ�XQWXN�NHODV�EDUDQJ�DWDX�MDVD�

\DQJ�VDPD�DSDELOD�KDO�WHUVHEXW�DNDQ�PHQJDNLEDWNDQ�

WLPEXOQ\D�NHELQJXQJDQ��OLNHOLKRRG�RI�FRQIXVLRQ� di 

kalangan konsumen.

Sedangkan usulan untuk ketentuan mengenai 

KDO�KDO� \DQJ� GDSDW� GLNHFXDOLNDQ� GDUL� SHODQJJDUDQ�

PHUHN� DGDODK� VHEDJDL� EHULNXW�� 7DQSD� PHQJXUDQJL�

NHWHQWXDQ� 3DVDO� �PHQJHQDL� SHODQJJDUDQ� PHUHN���

VHVHRUDQJ� WLGDN� GLDQJJDS� PHODQJJDU� PHUHN� MLND�

PHUHN�GLJXQDNDQ�GHQJDQ�LWLNDG�EDLN��\DQJ�PHOLSXWL��

PHUHN� DGDODK� QDPD� SULEDGL�� QDPD� WHPSDW� GLPDQD�

XVDKD�GLMDODQNDQ�� QDPD�SHQGLUL� DWDX� WHPSDW�XVDKD�

SHQGLUL�� PHUHN� GLJXQDNDQ� XQWXN� PHQJLQGLNDVLNDQ�

MHQLV��NXDOLWDV��NXDQWLWDV��PDNVXG�SHQJJXQDDQ��QLODL��

DVDO� JHRJUD¿V�� DWDX� NDUDNWHULVWLN� ODLQ� GDUL� VXDWX�

EDUDQJ�MDVD��ZDNWX�SURGXNVL�DWDX�WDKXQ�GLPXODLQ\D�

SURGXNVL�EDUDQJ�GDQ�DWDX�MDVD�

.HGXD�XVXODQ�WHUVHEXW�PHUXSDNDQ�SHQJDWXUDQ�

GDODP� NRQGLVL� LGHDO� \DQJ� OHELK� PHQFHUPLQNDQ�

QXDQVD� NHDGLODQ� GDODP� SHUOLQGXQJDQ� PHUHN��

NKXVXVQ\D�XQWXN�SHPEDWDODQ�PHODOXL�SURVHV�\XGLVLDO�

DWDX� DMXGLNDVL� DWDV� VXDWX� PHUHN� \DQJ� GLDQJJDS�

melanggar merek orang lain. Namun demikian, 

WDQSD� SHUXEDKDQ� VHSHUWL� GLXVXONDQ� GLDWDV�� KDNLP�

VHVXQJJXKQ\D� WHWDS� GDSDW� PHODNXNDQ� WXJDVQ\D�

GHQJDQ� OHELK� EDLN� VHSDQMDQJ� EHUVHGLD� PHQJXEDK�

FDUD�EHUSLNLUQ\D�



281Wauran dan Kurnia, Confusion dan Pembatalan Merek oleh Pengadilan

'DODP� NDLWDQ� LWX� SHQXOLV� EHUDUJXPHQ�

EDKZD� KHQGDNQ\D� KDNLP� OHELK� NRQVWUXNWLI� GDODP�

menjalankan ajudikasi dengan mengingat hakikat 

GDUL� SHUOLQGXQJDQ� PHUHN�� 6HSDQMDQJ� SDUD� KDNLP�

PDPSX� EHUSLNLU� GDODP� NHUDQJND� WHRUL� LQWHUSUHWDVL�

SXUSRVLI� DWDX� WHOHRORJLV� PDND� WDQSD� SHUXEDKDQ�

88� 0HUHN� VHNDOLSXQ� PHUHND� WHWDS� DNDQ� PDPSX�

PHPEHULNDQ� NRQWULEXVL� SRVLWLI� GDODP� UDQJND�

PHPEHULNDQ� SHUOLQGXQJDQ� PHUHN�� -XVWLFH� $KDURQ�

%DUDN� PHQMHODVNDQ� WHQWDQJ� WHRUL� LQWHUSUHWDVL�

SXUSRVLI�VHEDJDL�EHULNXW� 

3XUSRVLYH� LQWHUSUHWDWLRQ� EHJLQV� ZLWK� WKH�

LGHD�WKDW�LQWHUSUHWDWLRQ�LV�DERXW�SLQSRLQWLQJ�

WKH� OHJDO� PHDQLQJ� RI� D� WH[W� DORQJ� WKH�

VSHFWUXP�RI�LWV�VHPDQWLF�PHDQLQJV��6HPDQWLF�

PHDQLQJ�VHWV�WKH�OLPLWV�RI�LQWHUSUHWDWLRQ��7KH�

LQWHUSUHWHU�PD\�QRW�JLYH� WKH� WH[W�D�PHDQLQJ�

WKDW� LWV� ODQJXDJH� FDQQRW� EHDU�� $� V\VWHP�

RI� LQWHUSUHWDWLRQ� HVWDEOLVKHV� FULWHULD� IRU�

GHWHUPLQLQJ� WKH� OHJDO� PHDQLQJ� RI� WKH� WH[W��

ZLWKLQ�LWV�VHPDQWLF�ERXQGDULHV��,Q�SXUSRVLYH�

LQWHUSUHWDWLRQ��WKDW�FULWHULRQ�LV�WKH�SXUSRVH�RI�

WKH�WH[W��,W�LV�WKH�FRQWH[W�DFFRUGLQJ�WR�ZKLFK�

WKH�WH[W� LV� LQWHUSUHWHG��3XUSRVH�LV� WKH�JRDOV��

LQWHUHVWV�� DQG� YDOXHV� WKDW� WKH� WH[W� VHHNV� WR�

DFWXDOL]H��,W�LV�D�OHJDO�FRQFHSW��7KH�LQWHUSUHWHU�

GHWHUPLQHV�SXUSRVH�DFFRUGLQJ�WR�WKH�FULWHULD�

WKDW� SXUSRVLYH� LQWHUSUHWDWLRQ� HVWDEOLVKHV��

7KDW�SXUSRVH�KDV�WZR�FRPSRQHQWV��VXEMHFWLYH�

DQG�REMHFWLYH. 55

3DGD� SHQGDSDW� GL� DWDV� %DUDN� PHOHWDNNDQ� VDWX�

EDWDVDQ� \DQJ� VLIDWQ\D� XPXP� EHUNHQDDQ� GHQJDQ�

LQWHUSUHWDVL�\DLWX�SHQHQWXDQ�PDNQD�GDUL�WHNV�KDUXV�

PDVLK�WHWDS�EHUDGD�GDODP�EDWDV�EDWDV�VHPDQWLNQ\D��

3DGD�LQWHUSUHWDVL�SXUSRVLI maka purpose EHUIXQJVL�

VHEDJDL� NRQWHNV� EDJL� WHNV� \DQJ� GLLQWHUSUHWDVL��

Purpose DGDODK� NRQVHS� \XULGLV� \DQJ� PHOLSXWL�

WXMXDQ�� NHSHQWLQJDQ� DWDX� QLODL�QLODL� \DQJ�EHUXVDKD�

direalisasi atau diaktualisasi oleh teks, yang 

PHQJDQGXQJ�NRPSRQHQ�VXEMHNWLI�PDXSXQ�REMHNWLI��

Purpose�GL�VLQL�PHQJDQGXQJ�GXD�NRPSRQHQ��

yaitu VXEMHFWLYH� FRPSRQHQW dan REMHFWLYH�

FRPSRQHQW. Selanjutnya Barak menjelaskan tentang 

VXEMHFWLYH�FRPSRQHQW�dari purpose:

7KH� VXEMHFWLYH� FRPSRQHQW� LV� WKH� JRDOV��

LQWHUHVWV�� DQG� YDOXHV� ±� DW� YDULRXV� OHYHOV� RI�

DEVWUDFWLRQ�±�WKDW�WKH�DXWKRU�RI�WKH�WH[W�VRXJKW�

WR�DFWXDOL]H��,W�LV�WKH�LQWHQW�RI�WKH�WHVWDWRU��WKH�

MRLQW� LQWHQW�RI� WKH�SDUWLHV� WR�D� FRQWUDFW�� WKH�

LQWHQW�RI� WKH�PHPEHUV�RI�D� OHJLVODWLYH�ERG\��

DQG�WKH�LQWHQW�RI�WKH�IRXQGHUV�DQG�DPHQGHUV�

RI� D� FRQVWLWXWLRQ�� 7KLV� VXEMHFWLYH� DVSHFW�

UHÀHFWV�ZKDW�WKH�DXWKRU�RU�DXWKRUV�RI�WKH�WH[W�

DFWXDOO\� LQWHQGHG� LWV� SXUSRVH� WR� EH�� DW� WKH�

WLPH�WKH\�FUHDWHG�LW��3XUSRVLYH�LQWHUSUHWDWLRQ�

WUDQVODWHV�WKDW�DVSHFW�LQWR�SUHVXPSWLRQV�DERXW�

WKH�SXUSRVH�RI�WKH�OHJDO�WH[W��7KH�LQWHUSUHWHU�

OHDUQV�DERXW�VXEMHFWLYH�SXUSRVH�IURP�WKH�WH[W�

LWVHOI�DQG�IURP�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�

LWV� FUHDWLRQ�� 7KH�PRYHPHQW� IURP� WH[W� WR� WKH�

FLUFXPVWDQFHV�RI�LWV�FUHDWLRQ�LV�IUHH�DQG�IUHH�

RI�WHFKQLFDO�UHVWULFWLRQV��7KH�LQWHUSUHWHU�QHHG�

QRW�GHWHUPLQH�WKDW�WKH�WH[W�LV�XQFOHDU�LQ�RUGHU�

WR�MXVWLI\�FRQVXOWLQJ�LWV�FRQWH[W.56

Sementara tentang REMHFWLYH� FRPSRQHQW dari 

purpose�%DUDN�PHPEHULNDQ�SHQMHODVDQQ\D�VHEDJDL�

EHULNXW�

7KH� REMHFWLYH� FRPSRQHQW� RI� SXUSRVH� LV� WKH�

JRDOV�� LQWHUHVWV�� DQG� YDOXHV� ±� DW� YDULRXV�

OHYHOV�RI�DEVWUDFWLRQ�±�WKDW�D�WH[W�RI�WKH�W\SH�

EHLQJ� LQWHUSUHWHG� LV� GHVLJQHG� WR� DFWXDOL]H��

,W� LV� QRW� UHODWHG� WR� WKH� DFWXDO� LQWHQW� RI� WKH�

DXWKRU�� 5DWKHU�� WKH� DXWKRU¶V� K\SRWKHWLFDO�

LQWHQW� GHWHUPLQHV� REMHFWLYH� SXUSRVH�� ,W�

UHÀHFWV� WKH� VRFLDO� YDOXHV� SUHYDOHQW� DW� WKH�

WLPH�WKH�WH[W�LV�LQWHUSUHWHG��LQFOXGLQJ�YDOXHV�

RI�PRUDOLW\�DQG�MXVWLFH��VRFLDO�JRDOV��OLNH�WKH�

SXEOLF� LQWHUHVW��� SURSHU�PRGHV� RI� EHKDYLRXU�

�OLNH� UHDVRQDEOHQHVV� DQG� IDLUQHVV��� DQG�

KXPDQ� ULJKWV�� 7KHVH� YDOXHV� DSSHDU� EHIRUH�

WKH� LQWHUSUHWHU� LQ� WKH� IRUP� RI� SUHVXPSWLRQV�

RI�SXUSRVH��7KH�LQWHUSUHWHU�JHWV�LQIRUPDWLRQ�

DERXW� WKLV� SXUSRVH� IURP� WKH� WH[W� LWVHOI� DQG�

IURP�WKH�OHJDO�V\VWHP¶V�YDOXHV��&RPSDUDWLYH�

ODZ�DVVLVWV�LQ�WKLV�SURFHVV.57 

'DODP� PHODNXNDQ� LQWHUSUHWDVL� SXUSRVLI� KDNLP�

KHQGDNQ\D� PHQJNRPELQDVLNDQ� REMHFWLYH� FRP�

ponent dan VXEMHFWLYH� FRPSRQHQW dari purpose. 

7HUNDLW� GHQJDQ� LWX� %DUDN� PHPEHULNDQ� FDWDWDQ�

PHWRGRORJLV�WHQWDQJ�SURVHV�WHUVHEXW��WHUPDVXN�MLND�

WHUMDGL� SHUWHQWDQJDQ� DQWDUD� REMHFWLYH� FRPSRQHQW 

55 $KDURQ�%DUDN��������Purposive Interpretation in Law, Princeton University Press, New Jersey, hlm. xiii.
56 ,ELG.
57 ,ELG���KOP��[LLL�[LY�
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dan VXEMHFWLYH�FRPSRQHQW�VHEDJDL�EHULNXW�

7KH� XOWLPDWH� SXUSRVH� RI� WKH� WH[W� ±� ZKLFK�

WKH� LQWHUSUHWHU� XVHV� WR� SLQSRLQW� LWV� OHJDO�

PHDQLQJ�DORQJ� WKH�VSHFWUXP�RI� LWV� VHPDQWLF�

PHDQLQJV� ±� GHSHQGV� RQ� WKH� UHODWLRQVKLS�

EHWZHHQ� VXEMHFWLYH� DQG� REMHFWLYH� SXUSRVH��

7KLV� UHODWLRQVKLS� LV�HDV\� WR�GHWHUPLQH�ZKHQ�

WKH� WZR� SXUSRVHV�� DQG� WKHLU� SUHVXPSWLRQV��

SRLQW� LQ� WKH� VDPH� GLUHFWLRQ�� :KHQ� WKH� WZR�

SXUSRVHV� ±� DQG� WKH� SUHVXPSWLRQV� GHULYHG�

IURP�WKHP�±�FRQÀLFW��SXUSRVLYH�LQWHUSUHWDWLRQ�

H[SUHVVHV� LWV�XQLTXHQHVV�E\�HVWDEOLVKLQJ� WKH�

UHODWLRQVKLS�EHWZHHQ�VXEMHFWLYH�DQG�REMHFWLYH�

SXUSRVH� DFFRUGLQJ� WR� WKH� W\SH� RI� WH[W� LQ�

TXHVWLRQ.58 

-LND�SDUD�KDNLP�VXQJJXK�VXQJJXK�PHPLOLNL�

NDSDVLWDV� DWDX� NRPSHWHQVL� XQWXN�PHPDKDPL� WHRUL�

LQWHUSUHWDVL� SXUSRVLI� LQL� VHFDUD� PHPDGDL� PDND�

SHQXOLV�PH\DNLQL�EDKZD�NHOHPDKDQ�GDUL�88�0HUHN�

VHMDN�DZDO� VXGDK�GDSDW� WHUWDQJJXODQJL� WDQSD�SHUOX�

GLODNXNDQ� DPDQGHPHQ� DWDX� SHUXEDKDQ�� 7HRUL�

LQWHUSUHWDVL�SXUSRVLI�LQL�PHUXSDNDQ�DODW�EDQWX�EDJL�

hakim dalam ajudikasi yang telah terkondisikan 

secara a priori� EDKZD�88�0HUHN� VHEDJDL� VXPEHU�

KXNXP�DWDX�KXNXP�PDWHULDO�XQWXN�DMXGLNDVL�WHUVHEXW�

mengandung kelemahan tekstual.

.HVDGDUDQ�DNDQ�DVSHN�SXUSRVLI�DWDX�WHOHRORJLV�

GDUL� KDNLNDW� NRQVHS�SHUOLQGXQJDQ�PHUHN� LQL� GDSDW�

PHQMDGLNDQ� SDUD� KDNLP� OHELK� VXEVWDQVLDO� GDQ�

fair� GDODP� PHPHULNVD� GDQ� PHPXWXV� NDVXV�NDVXV�

SHODQJJDUDQ� PHUHN�� 6HNDOL� ODJL�� \DQJ� GLPDNVXG�

GHQJDQ�DVSHN�SXUSRVLI�DWDX�WHOHRORJLV�GDUL�KDNLNDW�

NRQVHS� SHUOLQGXQJDQ� PHUHN� LQL� DGDODK� WDUJHW�

gandanya dalam rangka “JUDQWV� WKH� WUDGHPDUN�

RZQHU�ERWK�D�protection of the trademark’s identity 

and a protection against confusion ±�H[FOXVLYHO\��

KRZHYHU�� DJDLQVW� XQDXWKRUL]HG� XVH� E\� WKLUG�

parties”.59� 'HQJDQ� SHQJHUWLDQ� LQL� PDND� VHMDWLQ\D��

MLND�PHQJJXQDNDQ�WHRUL�LQWHUSUHWDVL�SXUSRVLI��KDNLP�

VXGDK�GDSDW�PHPEHQWXN�VXDWX�NDLGDK�KXNXP�\DQJ�

VROLG� GDODP� UDQJND� SHUOLQGXQJDQ� PHUHN� XQWXN�

PHQXWXS� OHJDO�JDS yang ada dalam UU Merek itu 

VHQGLUL��'L�VLQLODK�NUHDWLYLWDV�KDNLP�XQWXN�EHUPDLQ�

GDODP� NHUDQJND� VLVWHP� KXNXP� WHUVHEXW� PHQMDGL�

sangat mahal harganya.

C. Kesimpulan

$GDQ\D�PHUHN�\DQJ�VDPD�DWDX�PLULS�GL�GXQLD�

LQL�PHUXSDNDQ�VXDWX�NHQLVFD\DDQ�GDQ�XSD\D�XQWXN�

PHQFLSWDNDQ� PHUHN� WXQJJDO� XQWXN� VHWLDS� MHQLV�

EDUDQJ�MHODV�PHUXSDNDQ�XVDKD�\DQJ�KDPSLU�PXVWDKLO��

0HVNLSXQ�GHPLNLDQ��DGDQ\D�NHPLULSDQ�GL�DQWDUD�GXD�

PHUHN�WLGDN�VHODOX�EHUDUWL�DNDQ�WHUMDGL�NHELQJXQJDQ�

�OLNHOLKRRG�RI� FRQIXVLRQ�� SDGD� NRQVXPHQ��'HQJDQ�

NDOLPDW� EHUEHGD� GDSDW� GLQ\DWDNDQ� EDKZD� DGDQ\D�

NHPLULSDQ�SDGD�PHUHN�WLGDN�VHODOX�PHPEXDW�PHUHN�

NHKLODQJDQ�GD\D�SHPEHGD��'HQJDQ�GHPLNLDQ�V\DUDW�

OLNHOLKRRG� RI� FRQIXVLRQ� atau FRQIXVLQJO\� VLPLODU�

SHUOX� XQWXN� GLJXQDNDQ� VHEDJDL� GDVDU� SHQJXMLDQ�

XQWXN� PHQHQWXNDQ� DGD�WLGDNQ\D� SHODQJJDUDQ�

PHUHN� GL� ,QGRQHVLD�� 3HPEHUODNXDQ� V\DUDW� WHUVHEXW�

PHPEXDW� +XNXP� 0HUHN� PHPHQXKL� HVHQVLQ\D�

VHEDJDL�KXNXP�NDUHQD�PHPLOLNL�VXEVWDQVLQ\D�\DQJ�

adil�

,QGRQHVLD� VHEDJDL� 1HJDUD� 3LKDN� TRIPs 

$JUHHPHQW�PHPLOLNL�NHZDMLEDQ�LQWHUQDVLRQDO�XQWXN�

PHPHQXKL� NHWHQWXDQ�NHWHQWXDQ� 75,3V� $JUHHPHQW 

GHQJDQ�LWLNDG�EDLN��1DPXQ�VHMDN�NHLNXWVHUWDDQQ\D�

SDGD� WDKXQ�������3HPHULQWDK�,QGRQHVLD� WHODK� ODODL�

PHQWUDQVIRUPDVLNDQ�V\DUDW� OLNHOLKRRG�RI�FRQIXVLRQ 

atau FRQIXVLQJO\�VLPLODU�XQWXN�PHQLODL�DGD�WLGDNQ\D�

SHODQJJDUDQ�PHUHN�NH�GDODP�88�0HUHN��.HODODLDQ�

WHUVHEXW�GLSHUSDUDK�GHQJDQ�SROD�SLNLU�KDNLP�\DQJ�

VHNHGDU� PHQMDGL� FRURQJ� XQGDQJ�XQGDQJ� WDQSD�

PHODNXNDQ� WHODDK� GDQ� SHUHQXQJDQ� PHQGDODP�

NHWLND� PHQJXML� NDVXV�NDVXV� SHODQJJDUDQ� PHUHN��

.RQGLVL� 88�0HUHN� GDQ� FDVH� RI� ODZ di Indonesia 

WHODK�PHPEXDW�KXNXP�PHUHN�NHKLODQJDQ�HVHQVLQ\D�

VHEDJDL�KXNXP�\DLWX�NHDGLODQ�GHQJDQ�DGDQ\D�VDWX�

SRWHQVL� EHVDU� EDKZD� VHVHRUDQJ� GDSDW� GLEDWDONDQ�

PHUHNQ\D� ROHK� SHQJDGLODQ�PHVNLSXQ� WLGDN� WHUMDGL�

NHELQJXQJDQ�DWDX�confusion�SDGD�NRQVXPHQ�NDUHQD�

\DQJ�EHUVDQJNXWDQ�WHWDS�GDSDW�PHPEHGDNDQ�SURGXN�

EDUDQJ�DWDX�MDVD�\DQJ�GLD�NHKHQGDNL�

58 ,ELG., hlm. xiv.
59 -DQ�+HQGULN�6FKPLGW�3¿W]QHU��/RF�FLW�
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