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Abstract

5DWL¿FDWLRQ� RI� WUHDWLHV� LQ� ,QGRQHVLD� FDQ� EH� UHJDUGHG� DV�PHUH� SROLWLFDO� DFWV�� DV� UDWL¿FDWLRQ� LWVHOI� 

GRHV�QRW�\HW�UXOH�IRU�LWV�HQIRUFHPHQW�LQ�,QGRQHVLD¶V�MXULVGLFWLRQ��$V�VWLSXODWHG�LQ�$UWLFOH����RI�WKH������

,QGRQHVLDQ�&RQVWLWXWLRQ�� WKHVH� UDWL¿FDWLRQV� DUH� VWLOO� VXEMHFW� WR� FRQVHQW� IURP� WKH� ,QGRQHVLDQ�+RXVH� 

RI� 5HSUHVHQWDWLYHV� �'35�� DV� WKH\� DUH� WKH� DSSRLQWHG� LQVWLWXWLRQ� LQ� ,QGRQHVLD�ZLWK� WUHDW\�PDNLQJ� 

SRZHUV�� 7KH� DFW� RI� UDWL¿FDWLRQ� E\� WKH� ,QGRQHVLDQ�*RYHUQPHQW� LV� UHJDUGHG�DV� D� UDWL¿FDWLRQ� RQO\� LQ� 

WKH�LQWHUQDWLRQDO�VHQVH��ZKHUH�VXFK�DFWLRQ�ZRXOG�RQO\�PDNH�WKH�WUHDW\�HQWHU�LQWR�IRUFH�LQWHUQDWLRQDOO\�� 

EXW�QRW�LQWHUQDOO\�ZLWKLQ�,QGRQHVLD��7KLV�SDSHU�VHHNV�WR�DQDO\]H�WKH�OHJDO�LPSOLFDWLRQV�ZKLFK�VLJQDWXUH�

DQG�UDWL¿FDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�PD\�KROG�LQ�WKH�,QGRQHVLDQ�JRYHUQPHQW��6XFK�LV�GRQH�E\�VWXG\LQJ�

WKH�FODVV�DFWLRQ�ODZVXLW�IRU�,QGRQHVLD�EHLQJ�VLJQDWRULHV�WKH�&RQYHQWLRQ�RQ�WKH�3URWHFWLRQ�RI�WKH�5LJKWV�

RI�$OO�0LJUDQW�:RUNHUV� DQG�0HPEHU�RI�7KHLU�)DPLOLHV� DQG� LWV� IDLOXUH� FRQWLQXH� WR� IXUWKHU� UDWLI\� WKH�

&RQYHQWLRQ�
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A. Introduction

Several years in retrospect, the Indonesian 

government was preoccupied facing a number 

RI� ODZVXLWV� LQ� UHODWLRQ� WR� WUHDWLHV�� 7KH� ¿UVW� RI�

WKHVH� FODLPV� ZDV� ¿OHG� E\� D� QRQ�JRYHUQPHQWDO�

organization to the Constitutional Court with 

respect to Act No. 38 of 2008 on the Legalization 

of the Charter of the Association of Southeast 

Asian Nations against the Amended Constitution 

of 1945. In this case, designated 33/PUU-IX/2011, 

the claimant presented a set of material norms, 

which claimed that Articles 1(5) and 2(2)(n) of the 

Act No. 38 of 2008 are against Articles 27(1) and 

(2) as well as 33(1), (2) and (3) of the Amended 

Constitution.

Furthermore, on April 5, 2011, 165 claimants 

IURP� YDULRXV� LQVWLWXWLRQV� DQG� VRFLHWLHV� ¿OHG� D�

Class Action against the Indonesian government, 

F�T��WKH�3UHVLGHQW��WKH�9LFH�3UHVLGHQW��WKH�0LQLVWHU�

for Foreign Affairs, the Minister for Law and 

Human Rights, and the Minister for Labor and 

Transmigration, to the District Court of Central 

Jakarta. One of the legal bases for this Class 

Action, designated 146/Pdt/G/2011/PN.JKT.PST, 

is the wrongful act of the Indonesian government 

E\� KDYLQJ� QRW� \HW� UDWL¿HG� WKH� 8QLWHG� 1DWLRQV�

Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their 

Families of 1990 (hereinafter, “Migrant Workers 

Convention”).

The Class Action was resulted from the 

Indonesian government’s ignorance for the 

wellbeing of Indonesian migrant workers abroad, 

especially the household assistants, who have ever 

so often been abused and treated inhumanely by 

their employers. The Claimants deemed that the 

Indonesian government has conducted a wrongful 

act of negligence, in that it has failed in providing 

DGHTXDWH� OHJDO� SURWHFWLRQ� RI� LWV� FLWL]HQV�� DQG�

especially in that it fails to issue an Act of Law 

which would otherwise provide protection of 

Indonesian workers abroad.1

Talking about treatiesis is basically talking 

about the executive authority to make and 

ratify an international agreement as well as the 

legislative authority to approve of whether said 

international agreement may be implemented in 

,QGRQHVLDQ�WHUULWRU\��)URP�0RQWHVTXLHX¶V�FRQFHSW�

of the separation of powers, the Indonesian system 

regarding the incorporation of an international 

agreement into the national legal system is 

impure. In fact, a norm of international law which 

KDV� EHHQ� UDWL¿HG� E\� WKH� 3UHVLGHQW� DQG� DSSURYHG� 

of by the House of Representatives (DPR) can be 

not immediately applicable, nor made reference to 

as a legal basis, in court.

The impurity of separation of powers 

in Indonesia is evident in Article 11 of the 

Amended Constitution of 1945, which says that 

the President in entering into an agreement with 

another State must only do so with the approval 

of the DPR, because they are the State institutions 

with treaty-making powers. The common practice 

has been that, while the President has entered into 

an agreement with another State, the agreement 

FDQQRW� EH� UDWL¿HG� EHFDXVH� WKH� '35� KDV� \HW�

to give its approval. In contrast, States which 

have adopted the pure concept of the separation 

of powers strictly divide the functions of the 

executive with those of the legislative, where the 

executive is authorized in conducting ‘external 

affairs’, such as entering into and ratifying treaties 

without the intervention of the legislative, while 

the legislative is in charge of the ‘internal affairs’, 

ZKHUH�WKH�VLJQHG�DQG�UDWL¿HG�WUHDWLHV�VKDOO�QRW�WDNH�

effect at the national level unless the legislative 

approves of their implementation.

Based on the foregoing, logically in Indo-

nesia if the DPR has approved of a treaty and the 

3UHVLGHQW� F�T�� WKH� 0LQLVWHU� IRU� )RUHLJQ� $IIDLUV�

KDV� UDWL¿HG� RU� DFFHGHG� LQWR� VDLG� WUHDW\�� WKHQ� WKH�

treaty shall apply within Indonesian territory 

1  Dewan Koordinator Indonesia Support Facility, “Berharap Keadilan pada Putusan Akhir Gugatan terhadap Pemerintah Indonesia dan  

DPR RI”, KWWS���GN�LQVXID�LQIR�LQ�UHOHDVH�����EHUKDUDS�NHDGLODQ�SDGD�SXWXVDQ�DNKLU�JXJDWDQ�WHUKDGDS�SHPHULQWDK�GDQ�GSU�UL, accessed 

on 3 September 2012.
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RQFH�WKH�JRYHUQPHQW�KDV�UHJLVWHUHG�LWV�UDWL¿FDWLRQ�

or accession into the UN Secretary General, as 

stipulated in Article 102(1)2 of the UN Charter. 

However, in reality the existing practice is not 

such. This is due to the fact that Indonesia is not 

a monistic State, unlike, for example, the United 

States of America. Therefore, even if the President 

KDV�UDWL¿HG�WKH�WUHDW\�DQG�WKH�'35�KDV�DSSURYHG�

thereof, the treaty may not be directly applicable 

in Indonesian courts.

In light of the Class Action case above, the 

Indonesian government has actually signed the 

Migrant Workers Convention but has yet to ratify 

it – leading to the Class Action on the basis that the 

Indonesian government has conducted a wrongful 

act in its negligence in immediately ratifying 

WKH�&RQYHQWLRQ��7KH�PRVW� IXQGDPHQWDO� TXHVWLRQ�

would be related to the assertion that whether the 

QRQ�LPPHGLDF\� RI� WKH� ,QGRQHVLDQ� UDWL¿FDWLRQ� RI�

the Migrant Workers Convention, i.e. on April 12, 

2012 – eight years since the Indonesian date of 

signing, would constitute a wrongful act. This 

essay aims at analyzing and explaining a number 

of issues regarding the meaning of signature, 

UDWL¿FDWLRQ� DQG� DFFHVVLRQ� WR� DQ� LQWHUQDWLRQDO�

agreement, as well as the integration process of 

international agreements into the Indonesian legal 

system and the legal status of an international 

agreement in Indonesia. Additionally, near the 

end, this essay will also explain about the legal 

LPSOLFDWLRQ� RI� WKH� UDWL¿FDWLRQ� RI� WKH� 0LJUDQW�

Workers Convention towards Indonesian workers 

abroad.

B. Discussion

��� 0HDQLQJ� RI� 6LJQDWXUH�� 5DWL¿FDWLRQ�� DQG�

Accession to a Treaty

The signing of a treaty is universally regulated 

under the 1969 Vienna Convention on the Law of 

Treaties. Indonesia has yet to ratify the Convention, 

but the government has indeed considered the 

norms contained within the Convention to be 

UHÀHFWLYH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ��VR�HYHQ�

ZLWKRXW�UDWL¿FDWLRQ�WKH�&RQYHQWLRQ�KDV�EHFRPH�D�

source of law in Indonesia.3

Customary international law is one of the 

sources of law available for a judge to use in 

obtaining the legal grounds to make a decision –  

as has been stipulated in Article 38(1) of the  

Statute of the International Court of Justice.  

However, not all customs can be referred to by a 

judge as a legal ground; it has to be in the form 

RI� D� FXVWRPDU\� ODZ�� &XVWRPDU\� ODZ� LV� GH¿QHG�

as customary practices with legally binding  

powers. In order for a custom to become a norm 

of customary international law, there needs to be 

two conditions: the existence of State practice 

and RSLQLR� LXULV� VLYH� QHFHVVLWDWLV.4 In practice, 

customary norms can be accepted as international 

law if there is no objection by States to abide 

thereby.5

In this modern era, States put more priorities 

on legal certainty, obtainable when relations 

among States are inscribed onto an international 

agreement. Nevertheless, in states with non-

FRGL¿HG� 5RPDQ� /DZ�� FXVWRPDU\� LQWHUQDWLRQDO�

law still ranks higher in the legal hierarchy. 

One example is Germany, which used to be a 

positivistic State but underwent a dark positivism 

era during the Hitler governance due to his  

famous governmental slogan, “An order is an  

RUGHU��QR�PDWWHU�ZKDW�´�$V�D�FRQVHTXHQFH��GXULQJ�

Hitler’s regime if the law demands the mass  

murder of the Jewish people, then it has to be done 

because the law has said so. Since then Germany  

has changed into prioritizing the values in the  

VRFLHW\�� QDPHO\� WKRVH� RI� DGHTXDF\� RU� DSSUR�

priateness. Now Germany upholds customary 

2 “Every treaty and every international agreement entered into by any member of the United Nations after the present Charter comes into 

force shall as soon as possible be registered with the Secretariat and published by it.”
3  Arief Havas Oegroseno, “Research on Application of International Law in International Arena”, 3aper, The 2nd Training on International 

Legal Research for Lecturers, Center for International Law Studies, Faculty of Law Universitas Indonesia, Depok, 3-9 September 2006.
4  Peter Malanczuk, 2002, 0RGHUQ�,QWURGXFWLRQ�WR�,QWHUQDWLRQDO�/DZ� Seventh Edition, Routledge, London/New York, p. 39.
5  Mochtar Kusumaatmadja, 1976, 3HQJDQWDU�+XNXP�,QWHUQDVLRQDO, Bina Cipta, Bandung, p. 103.
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international as one of the sources of law in its 

national courts.6

Matters pertaining to a treaty are universally 

regulated within the 1969 Vienna Convention on 

the Law of Treaties. Categorization of treaties 

has sparked the emergence of new terms, such 

as, in terms of participant: bilateral, regional, and 

multilateral treaties; in terms of structure: law-

making treaties and treaty contracts; in terms of 

objects: political and non-political treaties; and 

in terms of its implementation in national courts: 

self-executing and non-self-executing treaties.7

Are States obliged to be bound by a treaty? 

According to Brierly, there are two reasons for 

States to be attentive of the norms of international 

law, which are based on the basic rights doctrine  

and the positivism doctrine. The basic rights 

doctrine explains that the principles of international 

law are the main principles for the States, whereas 

the positivism doctrine argues that international 

law is a set of rules accepted by the States and 

binding for those who have accepted, but not 

binding for those who have not.8 Even though 

Brierly stated that the norms of international law 

are the basic rules for the States, he did not refute 

the fact that not all States are willing to accept and 

abide by the existing norms of international law.

Furthermore, States can bind themselves 

to a treaty by means of signature, signature DG�

UHIHUDQGXP�� UDWL¿FDWLRQ� RU� DFFHVVLRQ�9 However, 

Boer Mauna emphasized that the consent to 

EH� ERXQG� E\� D� WUHDW\� LV� VXI¿FLHQWO\� H[SUHVVHG�

WKURXJK� VLJQDWXUH� RU� UDWL¿FDWLRQ�10 This means, 

DFFRUGLQJ� WR� 2¶&RQQHOO� DV� TXRWHG� E\� %XGLRQR�

.XVXPRKDPLGMRMR��VLJQDWXUH�FDQ�EH�WKH�¿QDO�DFW�RI�

a full-powered representative of a State to a treaty 

negotiation as well as the expression of his or her 

country’s approval of the Final Act of the treaty. 

Afterwards, a signature is a symbol of a State’s 

RI¿FLDO� FRQVHQW� RQ� WKH� FRQWHQWV� RI� D� WUHDW\�11 In 

Article 12(2)(b)12 of the 1969 Vienna Convention 

the term signature DG�UHIHUDQGXP is oft used with 

respect to multilateral treaties, where signature 

marks the beginning of what will eventually lead 

WR�UDWL¿FDWLRQ�13 

$IWHU�WKH�VLJQLQJ�RI�D�WUHDW\��UDWL¿FDWLRQ�XVXDOO\�

follows, although Schwarzenberger disagreed to 

WKH�DVVHUWLRQ�WKDW�UDWL¿FDWLRQ�LV�FRPSXOVRU\�±�L�H��

LI� WKH� WUHDW\� LWVHOI� GRHV� QRW� UHTXLUH� UDWL¿FDWLRQ��

WKHQ�D�VLJQDWXUH�LV�VXI¿FLHQW�H[SUHVVLRQ�RI�FRQVHQW�

to be bound by that treaty. Similarly, O’Connell 

PHQWLRQHG�WKDW�³UDWL¿FDWLRQ�LV�RQO\�UHTXLUHG�ZKHQ�

WKH�WUHDW\�VR�VSHFL¿HV�RU�VR�LPSOLHV�´14

7KH� PHDQLQJ� RI� UDWL¿FDWLRQ� DFFRUGLQJ� WR�

the 1969 Vienna Convention can be observed 

LQ�$UWLFOH� �����E��� ZKLFK� VD\V� WKDW� ³UDWL¿FDWLRQ��

acceptance, approval and accession mean in each 

case the international act so named whereby a State 

establishes on the international plane its consent  

to be bound by a treaty.”

Kaczorowska argues that the process of 

UDWL¿FDWLRQ�LV�XVXDOO\�XVHG�WR�GHVFULEH�WZR�VHSDUDWH�

SURFHGXUDO� DFWLRQV�� ZKLFK� DUH� UDWL¿FDWLRQ� LQ� WKH�

LQWHUQDWLRQDO�VHQVH�DQG�UDWL¿FDWLRQ�LQ�WKH�PXQLFLSDO�

sense. The former refers to a procedure under-

gone in order for the treaty to be implementable 

universally, whereas the former is a formal action 

conducted by an authorized institution of a State.15 

,Q� RWKHU� ZRUGV�� UDWL¿FDWLRQ� LQ� WKH� LQWHUQDWLRQDO�

sense is the absolute authority of an executive body 

WR�PDNH� DQG� UDWLI\� D� WUHDW\��ZKLOH� UDWL¿FDWLRQ� LQ� 

the municipal sense is the action of the legislative 

6 George Slyz, “International Law in National Courts”,�1HZ�<RUN�8QLYHUVLW\�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�DQG�3ROLWLFV, Vol. 28, No. 1 & 2, 

Fall 1995 & Winter 1996, p. 95.
7 Edy Suryono, 1984, 3UDNWLN�5DWL¿NDVL�3HUMDQMLDQ�,QWHUQDVLRQDO�GL�,QGRQHVLD, Remaja Karya, Bandung, pp. 13-16.
8  Sam Suhaedi Admawiria, 1968, 3HQJDQWDU�+XNXP�,QWHUQDVLRQDO�,, Alumni, Bandung, pp. 39-41.
9  Rebecca Wallace, 1992, ,QWHUQDWLRQDO�/DZ, Second Edition, Sweet & Maxwell, London, p. 222.
10 Boer Mauna, 2001, +XNXP�,QWHUQDVLRQDO��3HQJHUWLDQ��3HUDQDQ�GDQ�)XQJVL�GDODP�(UD�'LQDPLND�*OREDO, Alumni, Bandung, p. 116.
11  Budiono Kusumohamidjojo, 1986, 6XDWX�6WXGL�WHUKDGDS�$VSHN�2SHUDVLRQDO�.RQYHQVL�:LQD������WHQWDQJ�+XNXP�3HUMDQMLDQ�,QWHUQDVLRQDO, 

Bina Cipta, Bandung, p. 5.
12  “The signature�DG�UHIHUDQGXP�RI�D�WUHDW\�E\�D�UHSUHVHQWDWLYH��LI�FRQ¿UPHG�E\�KLV�6WDWH��FRQVWLWXWHV�D�IXOO�VLJQDWXUH�RI�WKH�WUHDW\�´
13 Boer Mauna, 2S�FLW�� p. 119.
14 Edy Suryono, 2S�FLW�� p. 24.
15 Alina Kaczorowska, 2002, 3XEOLF�,QWHUQDWLRQDO�/DZ, Old Bailey Press, London, pp. 227-228.
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body to approve of whether or not the treaty 

ZKLFK�KDV�EHHQ�UDWL¿HG�E\�WKH�H[HFXWLYH�PD\�EH�

incorporated into the national legal system of that 

State.

$FFHVVLRQ�LV�PRUH�RU�OHVV�VLPLODU�WR�UDWL¿FD�

tion, Article 15 of the 1969 Vienna Convention 

emphasizes that accession is an expression of 

consent to be bound by a treaty. The difference 

EHWZHHQ� DFFHVVLRQ� DQG� UDWL¿FDWLRQ� OLHV� RQ� WKH� 

fact that accession is the act of a non-negotiating 

6WDWH� WR� WKDW� WUHDW\��ZKHUHDV� UDWL¿FDWLRQ� UHTXLUHV�

that the State be a negotiating State.16

In the case of the 1990 Migrant Workers 

Convention, Article 86(1)17 provides that the 

&RQYHQWLRQ� LV� VXEMHFW� WR� UDWL¿FDWLRQ�� WKHUHIRUH��

without which no State can be bound to this 

Convention. The signature imprinted by the 

Indonesian government may be interpreted 

DV� RI¿FLDO� DSSURYDO� E\� WKH� JRYHUQPHQW� RI� WKH� 

contents of the Convention. According to Article 

1818 of the 1969 Vienna Convention on the Law  

of Treaties, the government of Indonesia 

VXEVHTXHQWO\� KDV� EHHQ� XQGHU� D�PRUDO� REOLJDWLRQ�

to not “defeat the object and purpose of [the] 

treaty” by the delay in ratifying the Convention 

or by the fact that the Convention has not yet been 

universally implementable.

Article 1(b) of Act No. 24 of 2000 on Inter-

QDWLRQDO�$JUHHPHQWV�GH¿QHV�WKH�WHUP�OHJDOL]DWLRQ�

as “a legal act of expressing the consent to be 

bound by an international agreement, in the form of 

UDWL¿FDWLRQ��DFFHVVLRQ��DFFHSWDQFH�DQG�DSSURYDO�´

Furthermore, Article 3 of the same Act 

also regulates the methods through which the 

Indonesian government expresses its consent to 

be bound by an international agreement, while 

Article 6 of the Act explains the process of 

concluding an international agreement as well as 

the twofold meaning of signature, which are of 

WKH� RI¿FLDO� VLJQ� RI� DSSURYDO� RI� WKH� DJUHHPHQW¶V�

text or of an expression of consent to be bound 

by the agreement. In the explanatory section it 

is elaborated that signature on an international 

DJUHHPHQW� UHTXLULQJ� D� OHJDOL]DWLRQ� GRHV� QRW� 

amount to expression of consent to be bound by 

that treaty until that treaty has been legalized.

5DWL¿FDWLRQ�RI�D�WUHDW\�LV�D�SROLWLFDO�GHFLVLRQ�

of a State which consents to be bound by the  

norms of international law. A State’s willingness 

to ratify depends a great deal on the authorities 

with treaty-making power, which in this case 

are the executive body and the legislative or the 

parliament.

In Australia, the Commonwealth Parliament 

holds three essential authorities in supervising 

the administration of government: (i) control 

of executive; (ii) control of expenditure; and 

(iii) control of taxation.19 One of the functions 

under control of executive is with respect to the 

DSSURYDO�RI�D�WUHDW\�ZKLFK�KDV�EHHQ�UDWL¿HG�E\�WKH�

Commonwealth Government – where the Com-

PRQZHDOWK� *RYHUQPHQW� LV� UHTXLUHG� WR� REWDLQ�

the approval of the Commonwealth Parliament 

for the treaty to be implementable in Australia.20 

5DWL¿FDWLRQ�RI�D�WUHDW\�VWLOO�ELQGV�$XVWUDOLD�DW�WKH�

international level in relation to the entry into force 

of that treaty and in the relations with other States 

when a legal dispute arises at the International 

Court of Justice. The rationale behind this 

Australian practice is the doctrine of separation of 

powers, which differentiates the functions of each 

State institution in the governmental system.21

16  Budiono Kusumohamidjojo, 2S�FLW�� p. 8.
17�� ³7KH�SUHVHQW�&RQYHQWLRQ�VKDOO�EH�RSHQ�IRU�VLJQDWXUH�E\�DOO�6WDWHV��,W�LV�VXEMHFW�WR�UDWL¿FDWLRQ�´
18 “A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when: (1) it has signed the treaty or has 

H[FKDQJHG�LQVWUXPHQW�FRQVWLWXWLQJ�WKH�WUHDW\�VXEMHFW�WR�UDWL¿FDWLRQ��DFFHSWDQFH��RU�DSSURYDO��XQWLO�LW�VKDOO�KDYH�PDGH�LWV�LQWHQWLRQ�FOHDU�QRW�

to become a party to the treaty; or (2) it has expressed its consent to be bound by the treaty, pending its entry into force of the treaty and 

provided that such entry into force is not unduly delayed.”
19� -LPO\�$VVKLGGLTLH��������3RNRN�3RNRN�+XNXP�7DWD�1HJDUD�,QGRQHVLD, Bhuana Ilmu Populer,  Jakarta, p. 302.
20 Gareth Evans, “International Treaties: Their Impact on Australia”, 6SHHFK, International Treaties Conference, Canberra, 4 September 

1995.
21 Rosalie Balkin, ,QWHUQDWLRQDO�/DZ�DQG�'RPHVWLF�/DZ, in Sam Blay (Eds.), HW�DO�� 2005, 3XEOLF�,QWHUQDWLRQDO�/DZ��$Q�$XVWUDOLDQ�3HUVSHF�

WLYH, Second Edition, Oxford University Press, Victoria, pp. 122-123.
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7KH� QRQ�LPPHGLDF\� RI� UDWL¿FDWLRQ� RI� WKH�

1990 Migrant Workers Convention by the 

Indonesian government is by no means a situation 

of negligence which could incur liability, due to 

WKH� IDFW� WKDW� UDWL¿FDWLRQ� LV� D� SROLWLFDO� DFW� RI� WKH�

DXWKRULW\�� %HVLGHV�� WKH� UDWL¿FDWLRQ� RI� WKH� �����

Migrant Workers Convention on April 12, 2012  

did not create any impact on the Indonesian  

workers abroad, due to the fact that Indonesian 

laws cannot deal with the alleged abusers of 

the workers, most of whom are non-Indonesian 

FLWL]HQV��,QVWHDG��WKH�UDWL¿FDWLRQ�RI�WKH�&RQYHQWLRQ�

ZLOO� JUHDWO\� EHQH¿W� WKH� IRUHLJQ� ZRUNHUV� LQ�

Indonesia, because the norms of the Convention 

must be transformed into a national Act and 

WKH� ,QGRQHVLDQ� JRYHUQPHQW� LV� ERXQG� WR� IXO¿O� LWV�

obligations under the Convention.

2. Treaties in the Indonesian Constitutional 

System

The 1990 Migrant Workers Convention was 

UDWL¿HG� E\� ,QGRQHVLD� LQ� ������ HLJKW� \HDUV� DIWHU�

it was signed by the government. This naturally 

KDV� LQYLWHG� PDQ\� TXHVWLRQV� DQG� HYHQ� FDXVHG� D�

Class Action against the government, noting its 

negligence and violation of human rights.

In the Indonesian constitutional system, 

there actually is a clear distinction of authority 

between the President and the House of Re-

presentatives (DPR) with respect to making 

an international agreement. The President is 

authorized to make and ratify a treaty, whereas 

the DPR holds the power of control by giving its 

DSSURYDO�SULRU�WR�UDWL¿FDWLRQ�RI�WKDW�WUHDW\�E\�WKH�

President and the registration of that treaty to the 

UN Secretary General.

The Indonesian constitutional system follows 

the separation of powers, thereby creating impure 

IXQFWLRQV� RI� WKH� 3UHVLGHQW� F�T�� WKH� 0LQLVWHU� IRU�

Foreign Affairs in concluding a treaty because 

of the “intrusion” by the DPR’s considerable 

authority in deciding whether the treaty concluded 

E\� WKH� 3UHVLGHQW� PD\� SURFHHG� WR� UDWL¿FDWLRQ�� ,I�

the DPR has bestowed its approval, then once the 

3UHVLGHQW� KDV� UDWL¿HG� WKH� WUHDW\� LW� DOVR� EHFRPHV�

applicable within the Indonesian territory by  

virtue of a national Act which legalizes said 

treaty.

This concept is still imitative of the checks 

and balances concept of the United States of 

America. However, this has been unsuccessfully 

implemented in Indonesia due to the fact that 

Indonesia is not a monist State, while the United 

States is. In the United States the norms of 

international can be directly implemented in its 

national courts even without an implementation 

Act at the national level – although still subject 

WR�FHUWDLQ�UHTXLUHPHQWV��ZKHUHDV�LQ�,QGRQHVLD�WKLV�

cannot be done on account of clash with Indone-

sia’s dualism perspective, whereby international 

law must undergo a “costume change” or be 

transformed into an implementation Act at the 

national level in order for it to be applicable in the 

national courts.

Indonesia is a dualist State with 90% of hard 

transformation and 10% of soft transformation. 

Indeed, according to dualism both of the schools 

DUH� TXLWH� FULWLFDO� LQ� ORRNLQJ� DW� WKH� H[LVWHQFH� RI�

international law within the national legal system: 

the hard transformation school’s view is that 

international law can be part of national law by 

virtue of a legislative action, whereas the soft 

transformation school sees that international law 

can only be part of national law following both 

legislative and judicative actions. In Indonesia the 

judges are not allowed the opportunity to venture 

into “second-guess legislation,”22 meaning that 

they are very rarely utilizing the norms of 

international law as a source of law in making an 

interpretation of national law due to the DPR’s 

dominant authority as lawmaker.

The existence of national Acts legalizing a 

WUHDW\� LV� TXLWH�SHUSOH[LQJ�ERWK� WR� DFDGHPLFV� DQG�

practitioners for reasons of multiple interpreta-

22 Ina Nazarova, “Alienating Human from Right: US and UK Non-Compliance with Asylum Obligations under International Human Rights 

Law”, )RUGKDP�,QWHUQDWLRQDO�/DZ�-RXUQDO, Vol. 25, No. 5, June 2002, p. 1360.
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tions, e.g. whether the Act serves as the DPR’s 

approval in accepting the treaty as part of the 

QDWLRQDO� ODZ� IROORZLQJ� LWV� UDWL¿FDWLRQ� E\� WKH�

3UHVLGHQW�F�T��WKH�0LQLVWHU�IRU�)RUHLJQ�$IIDLUV�RU�

just a form of approval per se as a legal ground 

for the President to determine the next steps. The 

debate continues on a monism-dualism level: if 

the former, then the treaty which will be/has been 

UDWL¿HG� E\� WKH� 3UHVLGHQW� ZLOO� EH� DSSOLFDEOH� LQ�

Indonesia after the implementation Act has been 

issued. This Act will only contain two provisions, 

the second one stating that “the Act apply since 

the date it is issued.” Additionally, the Act will 

have as annex the treaty which will be/has been 

UDWL¿HG�

Nevertheless, judging from the practice  

of the implementation of international law in 

Indonesia through national legislation, the Acts 

legalizing the treaties conforms more to the latter 

interpretation, which sees that the Act will serve 

only as approval to the President per se without 

making the treaty applicable in Indonesia. For 

example, the Presidential Decision No. 19 of 1997 

legalizing Berne Convention for the Protection 

of Literary and Artistic Works in fact did not 

bestow legal power for the Berne Convention to 

be applicable in Indonesia, because the norms 

contained in the Berne Convention is incor-

porated into Act No. 19 of 2002 on Copyrights.23 

This rendered the meaning of “apply” in the 

second Article of the legalization Act even more 

unclear. Taking Indonesia’s dualism with its 

hard transformation model, the word “apply” 

is actually addressed to the government and the 

DPR, so that when making an Act they must look 

EDFN�DW�WKH�UDWL¿HG�QRUPV�RI�LQWHUQDWLRQDO�DV�³RQH�

of the sources of law,” therefore the Articles of 

the national Act will not be contradictory to the 

international obligations which the Indonesian 

JRYHUQPHQW�KDV�FRQVHQWHG�WR�IXO¿O�

This Indonesian practice is in fact very  

unusual for a dualist State, because the existence 

of two legally binding national Acts with different 

legal powers invokes multiple interpretations 

among both the academics and the practitioners. 

The transformation Act binds all the components 

of the Indonesian people, while the legalization 

Act only binds the two State institutions, i.e. 

the President and the DPR as the treaty-making 

authorities.

3. Legal Status of Treaties in Indonesia

How did the 1990 Migrant Workers 

&RQYHQWLRQ�� IROORZLQJ� WKH� UDWL¿FDWLRQ� E\� WKH�

Indonesian government, become “part of our law” 

or “one of the sources of our law”? “Part of our 

law” infers that the Convention must be treated  

as national law, but this of course is contrary 

to Article 7(1) of Act No. 12 of 2011 on the 

Formulation of Statutory Regulations,24 wherein 

international law is not included as an admitted 

source of law in Indonesia.

Therefore, treaties must be changed or trans-

formed into some form of statutory regulations 

which are admissible in Indonesia under Article 

7(1) of the aforementioned Act No. 12 of 2011. 

Act No. 6 of 2012 on the Legalization of the 

International Convention on the Convention 

on the Protection of the Rights of All Migrant 

Workers and Members of Their Families is not the 

Act that transformed the 1990 Migrant Workers 

Convention, because the Act is only the procedural 

approval from the DPR to the President, pursuant 

to Article 11(1) of the Amended Constitution 

of 1945, before the President may proceed to 

UDWL¿FDWLRQ�DQG�UHJLVWUDWLRQ�RI�WKH�&RQYHQWLRQ�

The confusion resulting from the irregularity 

of this Indonesian practice will become a burden 

for the judges, because not all of them are of 

the same view as to the legal status of treaties 

in Indonesia, i.e. whether a legalization Act is 

23 A discussion with Abdulkadir Jailani (Head of the Sub-directorate for Political and Security Agreements, Ministry of Foreign Affairs 

5HSXEOLF�RI� ,QGRQHVLD��� VXEVHTXHQWO\�GHOLYHUHG� LQ� WKH� ,QGRQHVLDQ�&RQVWLWXWLRQDO�&RXUW� LQ�DQ�([SHUW�:LWQHVV�FDSDFLW\� UHSUHVHQWLQJ� WKH�

*RYHUQPHQW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD�F�T��WKH�0LQLVWU\�RI�)RUHLJQ�$IIDLUV�����$XJXVW������
24  “The types and hierarchy applicable to regulations comprise of: (1) 1945 Constitution, (2) MPR Decree, (3) Act/Law and Government 

Regulation in lieu of Law, (4) Government Regulation, (5) Presidential Regulation, (6) Regional Regulation, (7) Regency/City 

Regulation.”
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VXI¿FLHQW� LQ� PDNLQJ� WKH� ����� 0LJUDQW�:RUNHUV�

Convention applicable in Indonesia or should 

there be another national Act issued which will 

transform the Convention the way Act No. 19 of 

1997 did to the Berne Convention.

In the end such uncertainty has resulted in an 

application for a judicial review at the Indonesian 

Constitutional Court as well as one for a Class 

Action at the District Court of Central Jakarta.  

Albeit the difference in the contents of the 

application, it is evident that in the case concerning 

the ASEAN Charter the applicants have failed 

to comprehend the intended meaning in the 

Act concerning the legalization of international 

agreements in Indonesia, whereas in the case 

concerning the 1990 Migrant Workers Convention 

the applicants also have failed to comprehend 

in that they pointed out in one of their claims 

the Indonesian government’s failure to ratify 

the Convention constitutes a wrongful act – a 

claim which the judges rejected on the grounds 

RI� LQVXI¿FLHQW� HYLGHQFH� EHFDXVH� WKH� JRYHUQPHQW�

remained in its commitment to ratify the 

Convention.25

Referring to the categorization of treaties 

from their implementation in national courts, 

all treaties in Indonesia are non-self-executing 

treaties, which means all treaties, including the 

1990 Migrant Workers Convention, cannot be 

directly applicable in national courts without an 

implementing legislation or Act. In other words, 

neither the Migrant Workers Convention nor its 

legalization Act has legal power in court, instead 

it is the transformation Act passed by the DPR 

which will become legal grounds for a judge to 

decide on a case.

Similarly, in Canada all treaties are non-

self-executing. Just because a treaty is entered 

LQWR� DQG� UDWL¿HG� E\� WKH� &DQDGLDQ� JRYHUQPHQW�

does not guarantee that it shall be applicable in 

Canadian territory unless there is approval by the 

Federal and/or Provincial Parliament – making 

unapproved treaties only having legal relations 

with the Canadian government. Interestingly, 

the Canadian practice tends more to the soft 

transformation school, where the applicability of 

a treaty to be incorporated into the Canadian law 

depends not only on an action by the legislative, 

but also the judiciary.26 Even though the Canadian 

process of integration of a treaty is different from 

the Indonesian, the status of treaties in respective 

States is the same, which is that they cannot be 

applicable in court without the existence of 

implementing legislation. In other words, all 

WUHDWLHV�DUH�QRQ�VHOI�H[HFXWLQJ��5DWL¿FDWLRQ�E\�WKH�

Canadian Federal government of a treaty is only 

meant to make the treaty applicable universally; 

it does not guarantee that said treaty will be im-

plementable in Canada unless with the approval 

from the Federal and/or Provincial Parliament. If 

the Federal and/or Provincial Parliament never 

approved of the implementation of the treaty 

ZKLFK�KDV�EHHQ� UDWL¿HG�E\� WKH�&DQDGLDQ�)HGHUDO�

Government, then the norms of international law 

therein will never have any legal effect on the 

Canadian people. However, this does not prevent 

the judges to refer to the norms within the treaty 

as a source of law or reference in conducting an 

interpretation of the law.

��� 5DWL¿FDWLRQ�RI� WKH������0LJUDQW�:RUNHUV�

Convention Does Not Guarantee Protection 

of Indonesian Workers Abroad

Looking at the Indonesian constitutional 

V\VWHP�ZLWK�UHVSHFW�WR�WUHDWLHV��UDWL¿FDWLRQ�E\�WKH�

Indonesian government of the various treaties dos 

not have any legal effect on anyone whatsoever, 

except for the respective executive and legislative 

bodies who will eventually cooperate in drafting 

the transformation Act, which will personify 

the provisions in the 1990 Migrant Workers 

25 A discussion with Agusman Damos (Consul General of the Republic of Indonesia in Berlin, Germany) and Abdulkadir Jailani (Head of 

the Sub-directorate for Political and Security Agreements, Ministry of Foreign Affairs Republic of Indonesia) in the Class Action case 

designated 146/Pdt/G/2011/PN.JKT.PST, Group Erga Omnes, 27 August 2012.
26 Christopher Harland, 'RPHVWLF�5HFHSWLRQ�RI�,QWHUQDWLRQDO�+XPDQLWDULDQ�/DZ��8.�DQG�&DQDGLDQ�,PSOHPHQWLQJ�/HJLVODWLRQV, in Christopher 

P.M. Waters (Eds.), 2006, %ULWLVK�DQG�&DQDGLDQ�3HUVSHFWLYHV�RQ�,QWHUQDWLRQDO�/DZ, Martinus Nijhoff, Leiden/Boston, p. 29.
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Convention into some form of statutory regulations 

applicable in Indonesia.

The history of Indonesia’s expressions of 

consent to be bound by treaties has seen several 

anomalies which are academically confusing. 

In the colonial times, Indonesian law originated 

from the Netherlands – this is evident because a 

great many of the legal terms in Indonesian law 

DUH�LQ�'XWFK�DQG�VHYHUDO�FRGL¿FDWLRQV�RI�ODZ��VXFK�

as the Criminal Code (KUHP), the Civil Code 

(KUHPer), as well as the Procedural Criminal  

and Civil Laws are basically Dutch laws translated 

into Indonesian. Yet, if traced further back, 

Indonesian law in fact originated from France, 

because the French occupied the Netherlands in 

1806-1810, during which the former introduced 

WKH�OHJDO�FRGL¿FDWLRQ�RI�WKH�UXOHV�H[LVWLQJ�WKXV�IDU�

in the latter.27

Both France and the Netherlands have 

similar tradition as regards to their consent to be 

bound by treaties. They understand consent to be 

bound in two aspects: international and national. 

Using the model of pure separation of powers, 

the executive – in this case the President – can 

freely enter into agreements with other States, 

but these treaties, which may have been entered 

LQWR��VLJQHG��RU�UDWL¿HG��ZLOO�RQO\�ELQG�WKH�6WDWHV�

at the international level, because they have 

RQO\� MXVW� IXO¿OOHG� WKH�¿UVW� UHTXLUHPHQW��ZKLFK� LV�

UDWL¿FDWLRQ� LQ� WKH� LQWHUQDWLRQDO� VHQVH�� ,Q� RUGHU�

IRU� LW� WR�EH�QDWLRQDOO\�ELQGLQJ�� UDWL¿FDWLRQ� LQ� WKH�

PXQLFLSDO� VHQVH� PXVW� EH� IXO¿OOHG� E\� PHDQV� RI�

approval by each State’s Parliament. Afterwards, 

in order for them to be able to be referred to in 

national courts, the treaties must be publicized 

in the State Gazette.28 This is pursuant to  

Article 5529 of the 1958 French Constitution  

and Article 9930 of the Grundwet. Furthermore, 

Article 9431 of the Grundwet explains that if a 

FRQÀLFW� VKRXOG� DULVH� EHWZHHQ� D� WUHDW\� DQG� DQ�

Act issued by the Dutch government, then the 

treaty shall prevail. Similarly, according to 

)UHQFK� ODZ�D� UDWL¿HG�DQG�SXEOLFL]HG� WUHDW\� WDNHV�

precedence over an Act issued by the French  

government.

This condition means that international law 

takes precedence over national law in both France 

and the Netherlands, and that international law is 

“part of the municipal law” instead of a “source of 

law” in the two States, so that the judges may refer 

to the norms of international law directly in court. 

In other words, both France and the Netherlands 

are monist States.

Does Indonesia follow the same procedures 

as its colonist? As it turns out, Indonesia does not 

follow the model of pure separation of powers and 

tends more to adopt the United States’ checks-

and-balances model – which still presents an 

anomaly at the implementation level. Legislative 

intervention in treaty affairs is very dominant, 

where the executive – the President – cannot 

ratify a treaty unless the Senate (in the case of 

the United States) or the DPR (for Indonesia) 

grants its approval. Once the United States Senate 

bestows its approval, the President can then ratify, 

UHJLVWHU�DQG�VXEVHTXHQWO\�SXEOLFL]HG�WKH�WUHDW\�WR�

the UN Secretary General, and only then will the 

treaty be binding for the United States of America 

both internationally as well as nationally. This 

is because the two elements as mentioned by 

.DF]RURZVND��L�H��UDWL¿FDWLRQ�LQ�WKH�LQWHUQDWLRQDO�

VHQVH� DQG� UDWL¿FDWLRQ� LQ� WKH� PXQLFLSDO� VHQVH��

KDYH�EHHQ�IXO¿OOHG��$UWLFOH���RI�WKH�8QLWHG�6WDWHV�

Constitution implies that the United States of 

27 Wikipedia, “History of the Netherlands”, KWWS���HQ�ZLNLSHGLD�RUJ�ZLNL�+LVWRU\BRIBWKHB1HWKHUODQGV, accessed on 10 Septermber 2012.
28 E.A. Alkaema, Constitutional Law, in Jeroen Chorus, et al., 2006, ,QWURGXFWLRQ�WR�'XWFK�/DZ, Kluwer Law International, 4th Edition, The 

Hague/Boston, p. 326.
29�� ³7UHDWLHV�RU�DJUHHPHQWV�GXO\�UDWL¿HG�RU�DSSURYHG�VKDOO��XSRQ�SXEOLFDWLRQ��SUHYDLO�RYHU�$FWV�RI�3DUOLDPHQW��VXEMHFW��ZLWK�UHVSHFW�WR�HDFK�

agreement or treaty, to its application by the other party.”
30  “Provisions of treaties and of resolutions by international institutions, which may be binding on all persons by virtue of their contents shall 

become binding after they have been published.”
31� ³6WDWXWRU\�UHJXODWLRQV�LQ�IRUFH�ZLWKLQ�WKH�.LQJGRP�VKDOO�QRW�EH�DSSOLFDEOH�LI�VXFK�DSSOLFDWLRQ�LV�LQ�FRQÀLFW�ZLWK�SURYLVLRQV�RI�WUHDWLHV�WKDW�

are binding on all persons or of resolutions by international institutions.”
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America is a monist State,32 whereby treaties 

prevail over the national laws, whether Federal 

law or laws of the States.33 This is why the norms 

RI� LQWHUQDWLRQDO� ODZ�ZKLFK�KDYH�EHHQ� UDWL¿HG�E\�

the United States government are considered as 

“part of municipal law” on par with federal laws, 

or are sometimes referred to as “federal common 

law.”34

In Indonesia, the practice and procedure 

RI� WUHDW\� UDWL¿FDWLRQ� KDYH� DFWXDOO\� IXO¿OOHG� WKH�

two abovementioned elements. The approval 

of the DPR is bestowed by means of the Act on 

the Legalization of International Agreements, 

IROORZHG� E\� WKH� UDWL¿FDWLRQ� E\� WKH� ,QGRQHVLDQ�

government, registration and publication to the  

UN Secretary General. Logically, treaties which 

KDYH�EHHQ�UDWL¿HG�E\�WKH�,QGRQHVLDQ�JRYHUQPHQW�

bind Indonesia as a whole, both at the international 

or national levels. In other words, treaties in 

Indonesia should have been “part of the municipal 

law,” thus making Indonesia a monist State the 

way France, the Netherlands and the United States 

of America are. Nevertheless, that logic crumbles 

as the norms of national law and everyday 

practices do not seem to be heading toward the 

aforementioned direction.

Normatively there is not any rule in Indonesia, 

whether in the Amended Constitution of 1945 or 

in the other statutory regulations, that emphasizes 

RQ�ZKLFK�ODZ�VKDOO�SUHYDLO�LQ�WKH�HYHQW�RI�FRQÀLFW�

EHWZHHQ�D�UDWL¿HG�WUHDW\�DQG�WKH�QDWLRQDO�ODZ��7KH�

norms of international law are not even a source 

of law for Indonesian judges because Article 7 of 

Act No. 12 of 2011 on the Formation of Statutory 

Regulations does not include treaties as admissible 

law in Indonesia.35 The absence of provision on 

the legal status of treaties may be concluded as 

Indonesia’s dualist characteristic, in that treaties 

QHHG� WR� EH� WUDQVIRUPHG� ¿UVW� LQWR� VRPH� IRUP� RI�

admissible national laws.36

In the case of judicial review at the Indone-

sian Constitutional Court regarding Act No. 38 

of 2008 on the Legalization of the Charter of the 

Association of Southeast Asian Nations against 

the Amended Constitution of 1945, designated 

33/PUU-IX-2011, it is evident that there is an 

understanding that the Act legalizing a treaty 

is considered as the Act transforming the treaty 

in Indonesia, therefore it is eligible for judicial 

review, just as any other Act.

The confusion is understandable, because 

the practice of integration of treaties into the 

Indonesian legal system has created an anomaly.  

It is always mentioned in an Act legalizing a  

WUHDW\��VSHFL¿FDOO\�LQ�$UWLFOH����WKDW�³WKLV�$FW�VKDOO�

apply on the date it is issued.” The legalization 

Act is not a transformation Act that describes 

WKH� UDWL¿HG� WUHDW\�37 The legalization Act holds 

WZR�PHDQLQJV��¿UVW��LW�LV�WKH�DSSURYDO�RI�WKH�'35�

to the President for him to ratify the treaty and, 

second, it renders the treaty applicable.38 The 

meaning of “applicable” here is also debatable, 

especially regarding for whom it is applicable. 

Damos Dumoli Agusman argues that it should be 

understood as “applicable” for the President to be 

XVHG� DV� OHJDO� JURXQGV� IRU� WKH� UDWL¿FDWLRQ� RI� WKH�

particular treaty.39

From the history of the emergence of law 

in Indonesia, the model of treaty publication 

into the State Gazette, as practiced by France 

32 “All treaties shall be the supreme law of the land.”
33  Alfred T. Goodwin, “International Law in the Federal Courts”, &DOLIRUQLD�:HVWHUQ�,QWHUQDWLRQDO�/DZ�-RXUQDO, Vol. 20, No. 2, 1989-1990, 

p. 159.
34 Louis Henkin, “International Law as Law in the United States”, 0LFKLJDQ�/DZ�5HYLHZ��Vol. 82, 1984, p. 1561.
35 “1) 1945 Constitution; 2) MPR Decree; 3) Act/Law and Government Regulation in Lieu of Law; 4) Government Regulation; 5) Presidential 

Regulation; 6) Regional Regulation; and 7) Regency/City Regulation.”
36  Wisnu Aryo Dewanto, “Memahami Arti Undang-Undang Pengesahan Perjanjian Internasional di Indonesia”, Jurnal Opinio Juris, Vol. 4, 

Januari-April 2012, p. 18.
37 ,ELG., pp. 24-25.
38 Wisnu Aryo Dewanto, 2011, “Perjanjian Internasional�6HOI�([HFXWLQJ�dan�1RQ�6HOI�([HFXWLQJ”, 'LVVHUWDWLRQ, Doctorate Program of the 

Faculty of Law Universitas Gadjah Mada, Yogyakarta, p. 156.
39 A discussion with Damos Dumoli Agusman, Rahmat Budiman and Abdulkadir Jailani as well as other colleagues at the Ministry of  

Foreign Affairs of the Republic of Indonesia, Jakarta, 23 August 2011.
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and the Netherlands, becomes implausible. It is 

impossible that, following publication into the 

State Gazette, the treaty becomes applicable in 

Indonesia on account of the State’s dualism. It is 

also impossible that the Act publicized into the 

State Gazette is a transformation Act, due to its 

two-Article substance. Therefore, the meaning of 

“applicable” here is intended for the treaty itself, 

LQ� WKDW�� VLQFH� DOO� WUHDWLHV� SRVH� FHUWDLQ� UHTXLUH� 

ments for its entry into force and applicability,  

the treaty shall be applicable subject to its own 

UHTXLUHPHQWV�� ,Q�RWKHU�ZRUGV�� WKH� WUHDW\� VKDOO� EH�

“applicable” for Indonesia at the international 

level, not at the national level, even though 

the treaty might have been approved by the  

DPR.

Furthermore, if further understood, the Act 

legalizing a treaty is not regulated under the same 

Article with the rest of the statutory regulations 

under the Amended Constitution of 1945; but 

since it uses the same nomenclature (“Act”), it 

is often considered as being the same as other 

Acts. The Act legalizing a treaty relates more 

with Article 11 of the Amended Constitution of 

������VSHFL¿FDOO\�UHJDUGLQJ�WUHDW\�PDNLQJ�SRZHU��

whereby the President upon the DPR’s approval 

enters into a treaty. This relation is political, in 

accordance with the principle of the separation of 

powers, where the executive is authorized to enter 

into and ratify a treaty, whereas the legislative 

functions internally, i.e. approving or disapproving 

the treaty made by the executive under certain 

UHTXLUHPHQWV�� 7KH� RWKHU�� JHQHUDO� VWDWXWRU\� $FWV�

are under Article 20 of the Amended Constitution 

of 1945 regarding the legislative function of the 

DPR, so that the Acts which they issue may be 

subject to judicial review by the Constitutional 

Court if it is suspected as being inconstitutional.

So far the practice of integrating treaties into 

the national legal system involves the legislative 

body, the DPR, making the transformation Act  

WR� LQFRUSRUDWH� WKH� UDWL¿HG�QRUPV�RI� LQWHUQDWLRQDO�

law in order for them to be applicable in Indo-

QHVLD�� H�J�� WKH� ,&&35�� UDWL¿HG�E\�$FW�1R�����RI�

�����EXW�ZDV�SHUVRQL¿HG�LQWR�,QGRQHVLDQ�ODZ�E\�

means of Act No. 39 of 2009 on Human Rights; 

the United Nations Convention on the Law of 

WKH�6HD�RI������ �81&/26��� UDWL¿HG�E\�$FW�1R��

17 of 1985 and incorporated into Indonesian 

law through Act No. 6 of 1996 on Indonesian 

Waters and Act No. 5 of 1985 on the Indonesian 

Exclusive Economic Zone; and the United  

1DWLRQV�&RQYHQWLRQ�RQ�&OLPDWH�&KDQJH�� UDWL¿HG�

by Act No. 6 of 1994 but effective for application 

in Indonesia following the issuance of Act No. 

32 of 2009 on the Environmental Protection and 

Management. From these phenomena it may be 

drawn out that the meaning of “applicable” in 

Article 2 of the Act legalizing a treaty is actually 

meant for the government and the DPR to recollect 

DQG� UHÀHFW� WKDW� WKHUH� DUH� QRUPV� RI� LQWHUQDWLRQDO�

law which have been mutually agreed upon and 

which must be implemented in Indonesia.40

That said, from the practice of the Indonesian 

constitutional system regarding the integration  

of treaties into the national legal system, the 

UDWL¿FDWLRQ� RI� WKH� ����� 0LJUDQW� :RUNHUV�

Convention did not create any legal effect for 

Indonesian workers, especially those working 

DEURDG�� ,Q� RWKHU� ZRUGV�� WKH� UDWL¿FDWLRQ� RI� WKLV�

Convention did not amount to anything, except 

that it increased the number of States parties bound 

thereto in relation to the Convention’s entry into 

force. On the contrary, this Convention will have 

great impact on foreign workers in Indonesia, 

because the Indonesian government is under 

obligation to adjust the standard of protection for 

foreign workers in its territory, as stipulated under 

the Convention.

C. Conclusion

Based on the foregoing, several conclusions 

can be drawn out, which include: Firstly, the  

Class Action against the non-immediacy of the 

40  Wisnu Aryo Dewanto, 2S�FLW�, p. 27.
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Indonesian government in ratifying the 1990 

Migrant Workers Convention is inadmissible, 

EHFDXVH�UDWL¿FDWLRQ�RI�D�WUHDW\�LV�QRW�DQ�REOLJDWLRQ�

for the States. Secondly, the Legalization Act 

No. 6 of 2012 is not the transformation Act of 

the 1990 Migrant Workers Convention, because 

the legalization Act is a form of formal approval 

by the DPR to the President for him to ratify  

the treaty pursuant to Article 11 of the 

Amended Constitution of 1945. Thirdly, the  

UDWL¿FDWLRQ� RI� WKH� ����� 0LJUDQW� :RUNHUV� &RQ� 

vention by the Indonesian government did not 

have legal effect and guarantee of legal pro- 

tection for Indonesian workers abroad; it only 

increased the number of States Parties to the 

Convention. Fourthly, WKH�UDWL¿FDWLRQ�RI�WKH������

Migrant Workers Convention instead provides a  

ORW� RI� EHQH¿WV� WR� IRUHLJQ� ZRUNHUV� LQ� ,QGRQHVLD��

because the Indonesian government is bound 

to apply a standard for the protection of foreign 

workers in Indonesia, as stipulated in the 

Convention.
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