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Abstract Abstrak

Labour law does not always provide 

a satisfactory answer to the issue on 

the protection of workers’ or employees’ 

interests. Modern corporate law gives an 

alternative way in promoting the interests 

of employees; whereby it obliges directors 

to take into account not only shareholders’ 

but also employees’ interests in decision-

making process.

Hukum perburuhan tidak selalu memuas- 

kan dalam melindungi kepentingan buruh  

atau pegawai perusahaan. Hukum per-

usahaan yang modern memberikan  

alternatif untuk memajukan kepentingan 

para pegawai perusahaan, di mana ia 

menentukan agar direktur dalam mengemban 

tugasnya pada perusahaan, tidak hanya 

memperhatikan kepentingan pemegang 

saham tetapi juga harus memperhatikan 

kepentingan pegawai dalam proses 

pengambilan keputusan.
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A. Introduction

Directors of corporations play a 

VLJQL¿FDQW� UROH� LQ� WKH� DUHD� RI� FRUSRUDWH�

JRYHUQDQFH��7KLV� LV�EHFDXVH�DOO�PDQDJHULDO�

powers in corporations are vested to the 

directors. It can be understood, therefore, if 

director’s duty to the corporation becomes 

an important issue in the discussion of 

corporate governance, in which it has 

been discussed by many authors in many 

countries.1�0DQDJHULDO�SRZHUV�H[HUFLVHG�E\�

directors, however, are not their own. For 

ZKR�DUH�WKRVH�SRZHUV�H[HUFLVHG"�7KLV�LVVXH�

had been an academic and applied debate in 

WKH�8QLWHG�6WDWHV�VLQFH�HLJKW\�\HDUV�DJR�

,Q� WKH� HDUO\� ����V�� D� VHULHV� RI� WKUHH�

articles published in the Harvard Law 

Review by Professors Berle and Dodd 

VHW� RXW� WZR� PRGHOV� RI� FRUSRUDWLRQV��

WKH� VKDUHKROGHU�IRFXVHG� PRGHO� DQG� WKH�

VWDNHKROGHU�IRFXVHG� PRGHO�� $OWKRXJK� WKH�

debate between Professors Berle and Dodd 

was about American corporations and took 

place eighty years ago, “it remains highly 

pertinent for application in other countries 

DQG� LQ� RWKHU� FRUSRUDWH� FRQWH[WV� GXH� WR� WKH�

*�� /HFWXUHU�RQ�,QWHUQDWLRQDO�7UDGH�/DZ�DW�*UDGXDWH�3URJUDP�)DFXOW\�RI�/DZ�8QLYHUVLWDV�0XKDPPDGL\DK�-DNDUWD�

�H�PDLO��KHVW\�OHVWDUL#JPDLO�FRP��
1� .ODXV�-��+RSW��³'LUHFWRU¶V�'XWLHV�WR�6KDUHKROGHUV��(PSOR\HHV��DQG�2WKHU�&UHGLWRUV��$�9LHZ�IURP�WKH�&RQWLQHQW´��

LQ�0F.HQGULFN��HG����������Commercial Aspects of Trusts and Fiduciary Obligations��2[IRUG�8QLYHUVLW\�3UHVV��

1HZ�<RUN��S������



�� MIMBAR HUKUM Edisi Khusus, November 2011, Halaman 1 - 237

ubiquitous nature of the choice of the two 

models.”2

Professor Berle’s article appeared 

¿UVW�� +H� DUJXHG� WKDW� ³DOO� SRZHUV� JUDQWHG�

to a corporation or to the management of 

a corporation, or to any group within the 

corporation, whether derived from statute 

or charter or both, are necessarily and at 

DOO� WLPHV� H[HUFLVDEOH� RQO\� IRU� WKH� UDWHDEOH� 

EHQH¿W� RI� DOO� WKH� VKDUHKROGHUV� DV� WKHLU�

interests appear.”3 Berle stated that his 

proposition could be supported by analysing 

¿YH�DEVROXWH�FRUSRUDWH�SRZHUV��VXFK�DV� WKH�

power to issue stock and the power to declare 

or withhold dividends, in which the result of 

LW�ZDV�WKHVH�SRZHUV�ZHUH�H[HUFLVHG�RQO\�IRU�

the interests of shareholders.

$� \HDU� DIWHU� WKH� SXEOLFDWLRQ� RI� 3UR� 

fessor Berle’s article, Professor Dodd wrote 

in response. Dodd disagreed with Berle’s 

WKHVLV� DQG� FODLPHG� WKDW� PDQDJHUV� µVKRXOG�

concern themselves with the interests of 

employees, consumers, and the general 

public, as well as of the stockholders’.4 Dodd 

asserted that it was common at that time 

WR� XVH� FRUSRUDWH� IXQGV� WR� VXJJHVW� µD� VRFLDO�

UHVSRQVLELOLW\� UDWKHU� WKDQ� DQ� H[FOXVLYHO\�

SUR¿W� PDNLQJ� YLHZSRLQW¶�� +H� DFNQRZ� 

ledged that such charity was not the duty of 

the board, but by referring to the judgment 

of Hutton v. West Cork Ry,5 he stated that 

so long as the charity was required for the 

EHQH¿W� RI� WKH� FRPSDQ\�� LW� ZDV� DFFHSWDEOH��

He believed that by considering the welfare 

RI� HPSOR\HHV� DQG� FRQVXPHUV�� WKH� SUR¿WV�

of stockholders would increase in the long 

run.6

In his reaction, Berle declared that  

social responsibility, although it was  

MXVWL¿HG�� ZDV� WKHRU\�� QRW� SUDFWLFH�7 He 

contended that there was no mechanism 

for enforcing social responsibility, and 

that stockholders’ interests should not be 

ZHDNHQHG� H[FHSW� IRU� ³D� FOHDU� DQG� UHDVRQD�

bly enforceable scheme of responsibilities 

to someone else”.��7ZHQW\�\HDUV�ODWHU��%HUOH�

acknowledged that the debate had “been 

settled (at least for the time being) squarely 

in favour of Professor Dodd’s contention,” 

but, in spite of that fact, he rejected  

the assumption that Dodd was right all 

along.9

7KH� HIIHFW� RI� WKLV� IDPRXV� GHEDWH�

has changed corporate doctrine from the 

traditional view as Berle’s proposition to 

Dodd’s that corporation is not merely an 

aggregate of its shareholders but it includes 

a range of other interests, which are the 

2�� $QGUHZ�&ODUNH��³7KH�0RGHOV�RI�WKH�&RUSRUDWLRQ�DQG�WKH�'HYHORSPHQW�RI�&RUSRUDWH�*RYHUQDQFH´��Corporate 

Governance eJournal��6HSWHPEHU��������-��3DUNLQVRQ��������Corporate Power and Responsibility: Issues in the 

Theory of Company Law��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�
3� $GROI�$��%HUOH��³&RUSRUDWH�3RZHUV�DV�3RZHUV�LQ�7UXVW´��Harvard Law Review��9RO������������S�������
4�� (��0HUULFN� 'RGG�� ³)RU�:KRP�$UH� &RUSRUDWH�0DQDJHUV� 7UXVWHHV"´��Harvard Law Review, Vol. 45, 1932,  

p. 1156.
5  Hutton v. West Cork Ry�����������&K��'������DW������³7KH�ODZ�GRHV�QRW�VD\�WKDW�WKHUH�DUH�WR�EH�QR�FDNHV�DQG�DOH��

EXW�WKHUH�DUH�WR�EH�QR�FDNHV�DQG�DOH�H[FHSW�VXFK�DV�LV�UHTXLUHG�IRU�WKH�EHQH¿W�RI�WKH�FRPSDQ\�´
6 � (��0HUULFN�'RGG��������Loc.cit.
7�� $GROI�$��%HUOH��³)RU�:KRP�&RUSRUDWH�0DQDJHUV�$UH�7UXVWHHV��$�1RWH´��Harvard Law Review, Vol. 45, 1932, 

p. 1367.
�  Ibid.
9 � -RVHSK�/��:HLQHU�� ³7KH�%HUOH�'RGG�'LDORJXH� RQ� WKH�&RQFHSW� RI� WKH�&RUSRUDWLRQ´��Columbia Law Review,  

Vol. 64, 1964, p. 1464.
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interests of employees, customers and 

creditors.�� Furthermore, the development  

of the concept of corporation gives a 

VXEVWDQWLDO�HIIHFW�WR�GH¿QH�GLUHFWRU¶V�GXWLHV��

which is directors owe duty not only to 

shareholders, but they have a duty to consider 

the interests of employees, customers and 

creditors in certain circumstances as well.11

7KLV�DUWLFOH�ZLOO�IRFXV�RQ�WKH�GLVFXVVLRQ�

of directors’ duty to take into account the 

interest of employees in their business 

decisions. In this regard, employees should 

include white collar employees and workers 

(labours) as well. Promoting the employees’ 

interest is a problematic issue since this 

interest is usually placed in the opposite 

SRVLWLRQ� IURP� WKDW� RI� WKH� FRUSRUDWLRQ� LQ� 

terest. It is not unusual if directors set aside 

the interest of employees in order to pursue 

the interest of the corporation. Labour 

law is not always successful in protecting 

the interest of employees. Accordingly, 

approaching this issue with corporate law 

suggests a solution in promoting the interest 

of employees.

7KH�SUREOHP�ZKLFK�ZLOO�EH�GHDOW�ZLWK�

in this article is that Indonesian corporate 

law does not recognise director’s duty to 

employees. It is questionable therefore, 

whether directors should be imposed a duty 

to employees under Indonesian corporate 

ODZ��6LQFH�VLPLODU�VLWXDWLRQ�LV�DOVR�IDFHG�E\�

Australian corporate law, this article will 

FRPSDUH� WKH� OHJDO� GHYHORSPHQW� LQ� DWWUL� 

buting the employees’ interest into the 

interests of the company as a whole under 

Indonesian and Australian corporate laws 

DQG� SUDFWLFDO� DSSURDFKHV� WDNHQ� E\� ,QGRQH�

sian and Australian companies in dealing 

ZLWK�WKLV�LVVXH��7KLV�DUWLFOH�ZLOO�DOVR�H[SORUH�

the role of employees in German corporate 

governance, the possibility of incorporating 

the formal recognition of employees into 

Indonesian corporate governance and some 

controversial issues when applying this 

UXOH�� VXFK� DV� FRQÀLFW� RI� LQWHUHVWV� EHWZHHQ�

shareholder’s interest and employee’s 

interest.

B.  Analysis

1.  Legal Development

a)  Indonesian Law 

7KH� FXUUHQW� ODZ� WKDW� JRYHUQV�

FRUSRUDWLRQV� LV� $FW� 1XPEHU� ��� RI� �����

FRQFHUQLQJ� /LPLWHG� /LDELOLW\� &RPSDQLHV�

(Undang-Undang tentang Perseroan 

Terbatas� RU� 8837��� 7KH� 8837� GRHV� QRW�

SURYLGH� IRU� DQ� H[SUHVV� GXW\� RI� GLUHFWRUV� WR�

take into account the interest of employees  

in their business decisions. Pursuant to  

$UWLFOH� ��� ���� RI� WKH� 8837�� WKH� ERDUG� RI�

GLUHFWRUV� KDV� WR� H[HUFLVH� LWV� SRZHUV� DQG�

discharge its duties in good faith and with  

full responsibility in the interests and 

EXVLQHVV� RI� WKH� FRPSDQ\�� 7KHUH� LV� QR�

H[SODQDWLRQ� LQ� WKLV� DFW� RQ� WKH� PHDQLQJ� RI�

the interests of the company. It is doubtful 

that the interest of employees is within the 

meaning of the interests of the company 

under this provision.

$UWLFOH� ���� ���� RI� WKH�8837� UHTXLUHV�

mergers, consolidations, acquisitions and 

��� -HQQLIHU�*��+LOO��³&RUSRUDWH�*RYHUQDQFH�DQG�WKH�5ROH�RI�WKH�(PSOR\HH´��LQ�3DWPRUH�DQG�*RODQ��HGV����������

Partnership at Work: The Challenge of Employee Democracy: Labor Law Essays��3OXWR�3UHVV��6\GQH\��S����
11�� .ODXV�-��+RSW��������Loc.cit.
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spin offs to take into account the interests of 

company, minority shareholders, employees, 

creditors, trading partners, as well as the 

LQWHUHVWV�RI�SXEOLF�DQG�IDLU�FRPSHWLWLRQ��7KH�

persons upon whom this obligation falls 

DUH�QRW� LGHQWL¿HG��7KXV�� WKH\�FRXOG� LQFOXGH�

directors, commissioners and shareholders  

of the respective companies. It is interesting 

to note, that this provision separates the 

interest of company from the interest 

RI� HPSOR\HHV�� &RQVHTXHQWO\�� XQGHU� WKLV�

provision the interests of the company do 

not include the interest of employees.

7KH� 8837� DOVR� VHHPV� UHOXFWDQW� WR�

accommodate the interest of employees as 

LW�LV�VKRZQ�LQ�$UWLFOH���������7KLV�SURYLVLRQ�

mentions about the issuance of shares for 

HPSOR\HHV� RU� (PSOR\HH� 6WRFN� 2ZQHUVKLS�

3ODQV� �(623V��� 1HYHUWKHOHVV�� LW� GRHV� QRW�

UHTXLUH� WKH�FRPSDQ\� LQ�FHUWDLQ�FLUFXPVWDQ�

FHV�WR�LVVXH�VKDUHV�IRU�LWV�HPSOR\HHV��7KXV��

it is under the discretion of the board of 

directors, as the embodiment of the company, 

whether or not the company may offer its 

shares to its employees.

Attributing the interest of employees 

into the interests of the company as a whole 

DOVR� VHHPV� GLI¿FXOW� FRQVLGHULQJ� WKH� QDWXUH� 

of the corporate structure in Indonesia.  

%DVHG� RQ� $UWLFOH� �� ���� RI� WKH� 8837�� WKH�

FRUSRUDWH� VWUXFWXUH� FRQVLVWV� RI� �� HOHPHQWV��

WKH�JHQHUDO�PHHWLQJ�RI�VKDUHKROGHUV��*06���

the board of directors and the board of 

commissioners. As a civil law country, 

,QGRQHVLD�DGRSWV�D�WZR�WLHU�ERDUG�VWUXFWXUH��

which are the management board (the board 

of directors or Direksi) and the supervisory 

board (the board of commissioners or  

Dewan Komisaris��� 7KH� *06� KDV� DOO�

authority and powers not granted to the 

Direksi or Dewan Komisaris within the  

OLPLWV� RI� WKH� 8837� RU� WKH� $UWLFOHV� RI�

Association.12� 7KH� *06� DSSRLQWV� WR� WKH�

Direksi and Dewan Komisaris��7KH�Direksi 

shall carry out the management of the 

company.13 Dewan Komisaris has duties 

to supervise the Direksi in the operation of 

the company and to provide advices for the 

Direksi.

From these provisions it can be seen 

WKDW� WKH� 8837� VWLOO� DGRSWV� WKH� WUDGLWLRQDO�

view of the corporation as an aggregate of 

LWV�VKDUHKROGHUV��7KURXJK�WKH�PHFKDQLVP�RI�

WKH�*06��WKH�VKDUHKROGHUV�DSSRLQW�PHPEHUV�

of the Direksi and of Dewan Komisaris. 

7KH� 8837� GRHV� QRW� JLYH� DQ\� FKDQFH�

for employees to be represented in the 

corporate structure. At this point, corporate 

law is parallel with labour law, which puts 

employees as outsiders to the corporate 

VWUXFWXUH�� 7KH� QDWXUH� RI� WKH� FRUSRUDWH�

VWUXFWXUH�FDQ�UHÀHFW�WR�ZKDW�H[WHQW�FRUSRUDWH�

law can protect the interest of employees.

(YHQ� WKRXJK� WKH� 8837� GRHV� QRW�

impose the duty on directors to take into  

consideration the interest of employees 

in their business decisions, directors are 

under obligation to protect the interest of 

HPSOR\HHV�EDVHG�RQ�ODERXU�ODZ��7ZR�PDMRU�

pieces of Indonesia’s labour legislations are 

$FW� 1XPEHU� ��� RI� ����� FRQFHUQLQJ�0DQ�

power (Manpower Act) and Act Number 2 

RI������FRQFHUQLQJ�WKH�,QGXVWULDO�5HODWLRQV�

'LVSXWH� 6HWWOHPHQW� �,5'6�$FW��� ,QGRQHVLD�

12�� $UWLFOH��������RI�WKH�8837�
13� $UWLFOH��������RI�WKH�8837�
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KDV�DOVR�UDWL¿HG�QXPHURXV�,/2�FRQYHQWLRQV�

including all eight of the ILO’s core labour 

FRQYHQWLRQV��ZKLFK�DUH�

��� &RQYHQWLRQ� FRQFHUQLQJ� )RUFHG� RU�

&RPSXOVRU\�/DERU�

��� &RQYHQWLRQ�FRQFHUQLQJ�WKH�$EROLWLRQ�

of Forced Labor;14 

��� &RQYHQWLRQ� FRQFHUQLQJ�)UHHGRP�RI�

Association and Protection of the 

Right to Organize;15

��� &RQYHQWLRQ� FRQFHUQLQJ�'LVFULPLQD�

WLRQ� LQ�5HVSHFW� RI�(PSOR\PHQW� DQG�

Occupation;16

��� &RQYHQWLRQ� FRQFHUQLQJ� WKH�$S�

plication of the Principles of the 

Right to Organize and to Bargain 

&ROOHFWLYHO\�17

��� &RQYHQWLRQ� FRQFHUQLQJ� (TXDO� 5H�

muneration for Men and Women 

:RUNHUV� IRU�:RUN�RI�(TXDO�9DOXH���

��� &RQYHQWLRQ�FRQFHUQLQJ�0LQLPXP�$JH�

IRU�$GPLVVLRQ�WR�(PSOR\PHQW�19 and 

��� &RQYHQWLRQ� FRQFHUQLQJ� WKH�3URKLEL�

tion and Immediate Action for the 

(OLPLQDWLRQ� RI� WKH�:RUVW� )RUPV� RI�

&KLOG�/DERU���

On paper, labour law in Indonesia has 

provided several protections on employees’ 

LQWHUHVWV�� 7KH� IXQGDPHQWDO� ULJKWV� DOUHDG\�

granted to employees include the right to 

organise into trade unions, the right to bargain 

and strike, and the provision of certain 

minimum standards, such as wages, work 

hours, sick leave, maternity leave, holiday 

pay, overtime, and severance pay. Article 

��� RI� WKH� 0DQSRZHU� $FW� VWLSXODWHV� WKDW�

employees are entitled to have protections 

in respect of safety, health and morality, the 

promotion of labour morale and treatment 

in accordance with the dignity of mankind 

and religious morals. Pursuant to Article 

151 of the Manpower Act, employers, as 

well as employees and trade unions, must 

make all efforts to prevent the termination  

RI�HPSOR\PHQW��7KH�HPSOR\HU�PXVW�FRQVXOW�

his/her intention to terminate with the trade 

XQLRQ� RU� ZLWK� WKH� QRQ�XQLRQL]HG� ZRUNHU�

directly. If no agreement is reached, then 

the employer must receive permission 

to terminate the employment contract of 

the employee from the institution for the 

settlement of industrial relation disputes 

�,6,5'��� ,I� WKH� HPSOR\HH� LV� XQZLOOLQJ� WR�

accept the dismissal for grave wrongdoings, 

KH�VKH�PD\�¿OH�D�VXLW�WR�WKH�,6,5'�

7KH� ,5'6� $FW� SURYLGHV� ¿YH� GLVSXWH�

VHWWOHPHQW� SURFHGXUHV�� ELSDUWLWH� VHWWOHPHQW��

mediation, conciliation, arbitration and 

DQ� ,QGXVWULDO� 5HODWLRQV� &RXUW�� $UWLFOH� ��

RI� WKH� ,5'6�$FW� VWLSXODWHV� WKH� SURFHGXUHV�

to be taken in the event of a dispute over 

WHUPLQDWLRQ�RI� HPSOR\PHQW��7KLV�SURYLVLRQ�

UHTXLUHV� WKDW� LQGXVWULDO� GLVSXWHV� ¿UVW� EH�

resolved through bipartite bargaining within 

���GD\V�RI�FRPPHQFHPHQW�RI�QHJRWLDWLRQV�� 

If the negotiations fail, at least one or both 

RI�WKH�SDUWLHV�FDQ�¿OH�WKH�GLVSXWH�WR�WKH�ORFDO�

PDQSRZHU� RI¿FH�� ZKLFK� ZLOO� RIIHU� ERWK�

parties the opportunity to settle the dispute 

14  Act Number 19 of 1999.
15� 3UHVLGHQWLDO�'HFUHH�1XPEHU����RI������
16 Act Number 21 of 1999.
17 Act Number 1 of 1956.
���� $FW�1XPEHU����RI������
19� $FW�1XPEHU����RI������
��� $FW�1XPEHU���RI������
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WKURXJK�FRQFLOLDWLRQ��$UWLFOH���RI� WKH�,5'6�

Act states that, should conciliation not yield 

D� UHVXOW�� RQH� RI� WKH� SDUWLHV� FDQ� ¿OH� D� OHJDO�

SHWLWLRQ�WR�WKH�,QGXVWULDO�5HODWLRQV�&RXUW��,I�

the employee wishes to appeal the decision 

RI� WKH� ,QGXVWULDO� 5HODWLRQV� &RXUW�� KH�VKH�

PXVW� ¿OH� DQ� DSSHDO� ZLWKLQ� VHYHQ� ZRUNLQJ�

GD\V�WR�WKH�6XSUHPH�&RXUW�21

7KH�WH[W�RI�ODERXU�ODZV�LV�PHDQLQJOHVV�

if there is no successful enforcement. 

Despite industrial relations reforms, the 

Indonesian labour law system remains to 

EHQH¿W� HPSOR\HHV� RQO\� RQ� DQ� RFFDVLRQDO�

DQG� DUELWUDU\� EDVLV�� 7KH� UHIRUPV� UHVHUYH�

discretion in the hands of employers and 

the state.22 Although trade unions enjoy 

VLJQL¿FDQW� IUHHGRPV� VLQFH� WKH� FROODSVH� RI�

WKH�1HZ�2UGHU�� WKH\�IDFH�QHZ�DQG�GLI¿FXOW�

FKDOOHQJHV�� 7KH� ����� HFRQRPLF� FULVLV�

SURPSWHG� WKH� ÀLJKW� RI� IRUHLJQ� LQYHVWRUV�

and mass unemployment.23� 7KLV� UHVXOWV� DQ�

H[WUHPHO\� YXOQHUDEOH� ODERXU� IRUFH� DEOH� WR�

be mobilised to keep labour costs low and 

capable of instant replacement in the case of 

a strike or other such disruption.24�6LPLODUO\��

DQ�H[SRUW�RULHQWHG�LQGXVWULDOLVDWLRQ�VWUDWHJ\�

needs low labour costs in order to compete 

ZLWK� RWKHU� $VLDQ� VWDWHV�� 7KLV� SURGXFHV� D�

labour law framework designed to control 

unions and wage demands.25 

)XUWKHUPRUH�� XQGHU� ODERXU� ODZ� HP�

ployees are equal partners of employers. 

7KLV� PHDQV�� ODERXU� ODZ� GHHPV� HPSOR\HHV� 

are outsiders to corporations.26 As the 

outsiders, however, employees are directed 

to feel as insiders in order to maintain  

DQG� GHIHQG� WKH� EXVLQHVV� SHUSHWXLW\�� (YHQ�

though labour law tries to protect the  

interests of employees, a complicated 

and unfair situation is quite often faced 

by employees. In fact, the position of 

corporations is clearly stronger than that of 

employees. 

3HUKDSV��WKDW�LV�DQ�LPSDFW�RI�WKH�GH¿QL�

tion of employers given by the Manpower 

$FW�� ZKLFK� DVVXPHV� LQGLYLGXDO�� HQWUH�

preneur, legal entities or other entity as the 

same creatures.27 Although the Manpower 

$FW� GRHV� QRW� GH¿QH� HPSOR\HUV� DV� FRUSRUD�

WLRQV�RQO\�� LW� FDQ�EH� IRXQG� LQ� WKH� FRPPHU� 

FLDO� UHDOLW\� WKDW� HPSOR\HUV� WHQG� RYHUZKHO�

PLQJO\� WR� EH� FRUSRUDWLRQV�� 7KH�0DQSRZHU�

Act fails to take into account special features 

and the internal system of a corporation, 

in which employees are an internal part 

of a corporation. It seems, the Manpower 

Act ignores the relevance of corporate law 

IRU� ODERXU� ODZ�� 7R� EH� VXUH�� FRUSRUDWH� ODZ�

is always relevant for the discussion of 

promoting employees’ interests. 

21� $UWLFOH�����RI�WKH������$FW�
22�� $OH[DQGUD�2ZHQV��³7HVWLQJ�WKH�5DWFKHWLQJ�/DERU�6WDQGDUGV�3URSRVDO��,QGRQHVLD�DQG�WKH�6KDQJUL�/D�:RUNHUV´��

Melbourne Journal International Law��9RO����������
23�� $OR\VLXV�8ZL\RQR�� ³(PSOR\HU¶V�3HUVSHFWLYH�RI� WKH�3UHVHQW� ,QGXVWULDO�5HODWLRQV´��The International Labour 

Organization��9RO����������
24�� 7LP�/LQGVH\�DQG�7HWHQ�0DVGXNL��³/DERXU�/DZ� LQ� ,QGRQHVLD�DIWHU�6XKDUWR��5HIRUPDVL�RU�5HSOD\"´�� LQ�6HDQ�

&RRQH\��HG����Law and Labour Market Regulation in East Asia��������/RQGRQ�DQG�1HZ�<RUN�
25�� 6HDQ� &RRQH\�� ³/DERXU� /DZ� DQG� /DERXU�0DUNHW� 5HJXODWLRQ� LQ� (DVW�$VLDQ� 6WDWHV�� 3UREOHPV� DQG� ,VVXHV� IRU�

&RPSDUDWLYH�,QTXLU\´��LQ�6HDQ�&RRQH\��HG����������Law and Labour Market Regulation in East Asia, London 

DQG�1HZ�<RUN�
26�� -HQQLIHU�*��+LOO��������Op.cit.��SS������
27� $UWLFOH�������RI�WKH������$FW��HPSOR\HUV�DUH�LQGLYLGXDO��HQWUHSUHQHXU��OHJDO�HQWLWLHV�RU�RWKHU�HQWLW\�WKDW�HPSOR\�

manpower.
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b)  Australian Law

Australia adopts common law system; 

accordingly the sources of law in Australia 

DUH� FDVH� ODZ� DQG� VWDWXWH�� &RXUW� GHFLVLRQV�

are binding on lower courts in subsequent  

cases and on the same courts as well. 

Regarding director’s duty to the company, 

WKH�FRXUW�KDV�GHFODUHG�WKDW�RQH�RI�¿GXFLDU\�

duties owed by directors is to act bona  

¿GH� �LQ� JRRG� IDLWK�� IRU� WKH� EHQH¿W� RI� WKH�

FRPSDQ\� DV� D�ZKROH��7KH�PHDQLQJ� RI� µWKH�

EHQH¿W�RI�WKH�FRPSDQ\�DV�D�ZKROH¶�KRZHYHU��

LV� IDU� IURP� FOHDU�� ,Q� WKH� HDUO\� RI� WKH� ��WK�

century, the court declared that the director 

owed a duty to his company alone and owed  

no duty to anyone else.��� 6HYHUDO� \HDUV�

later, the court took a different approach by 

declaring that the interest of the company 

as a whole simply meant the interest of 

the company’s shareholders,29 both present 

shareholders and future shareholders.�� A 

VLJQL¿FDQW� FKDQJH� RI� WKLV� UXOH� KDG� EHHQ�

developed when the court held that the 

interests of creditors were paramount over 

those of shareholders if the solvency of 

the company was in state of doubtful.31 

Nevertheless the interest of employees is 

still set aside.

In the case of Parke v. Daily News 

Ltd,32 where a shareholder challenged the 

company’s policy to give the whole purchase 

price of its newspaper for the redundant 

HPSOR\HH¶V� EHQH¿W�� WKH� FRXUW� UHMHFWHG� D�

proposition that the board of directors must 

WDNH� LQWR�FRQVLGHUDWLRQ� LWV�GXWLHV� WR�HPSOR�

yees as a proposition of law.33� 7KH� FRXUW�

upheld the rule in Greenhalgh v. Arderne 

Cinemas Ltd.34� WKDW� WKH� EHQH¿W� RI� WKH�

FRPSDQ\�PHDQW� WKH�EHQH¿W�RI� VKDUHKROGHUV�

as a general body.

,Q� WKH� 8QLWHG� .LQJGRP�� WKLV� UXOH� KDV�

EHHQ�RYHUUXOHG�E\�WKH�&RPSDQLHV�$FW������

which mandates that company directors 

shall include the interest of employees in 

their decision making.35� 6LPLODUO\�� LQ� 1HZ�

=HDODQG�� WKH� &RPSDQLHV� $FW� ����� KDV�

adopted the approach that the interest of 

employees may be taken into account by 

directors in administering the company.36 

8QGHU�$XVWUDOLDQ� ODZ��KRZHYHU�� WKHUH� LV�QR�

case law or corporation legislation which 

obliges directors to take into account the 

interest of employees in their decisions for 

the company.37 Despite that, a company 

is bound by laws on conditions of labour  

which provide several protections to the 

interests of employees.��� 'LUHFWRUV�� WKHUH�

IRUH�ZLOO�EH�LQ�EUHDFK�RI�WKHLU�¿GXFLDU\�GXW\�

to the company if they fail to consider the 

employees’ interest as regulated by those 

�� Percival v. Wright����������&K�����
29 Greehalgh v. Arderne Cinemas Ltd.��������&K������Ngurli Ltd. v. McCann�����������&/5�����
��  Gaiman v. National Association for Mental Health �������&K������
31  Walker v. Wimbrone������������&/5����Kinsela v. Russell Kinsela Pty Ltd. (in liq) ���������$&/&�����
32  Parke v. Daily News Ltd��������&K������
33 Ibid.
34  Greenhalgh v. Arderne Cinemas Ltd��������&K������
35�� $QGUHD�&RU¿HOG��³7KH�6WDNHKROGHU�7KHRU\�DQG�LWV�)XWXUH�LQ�$XVWUDOLDQ�&RUSRUDWH�*RYHUQDQFH��$�3UHOLPLQDU\�

Analysis”, Bond Law Review��9RO���������������S������
36�� +��$��-��)RUG�DQG�5��3��$XVWLQ��������Ford and Austin’s Principles of Corporations Law, 14 ed.,  Butterworths, 

6\GQH\��S������
37 Ibid.
��  Ibid.
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laws. Accordingly, in discussing directors’ 

duty to the company’s employees, it is 

necessary to analyse how far labour law 

requires an employer, in this case a company 

via its directors, considers the interest of its 

employees in its business decisions.

7KH Workplace Relations Act 1996, 

as amended by the Workplace Relations 

$PHQGPHQW� $FW� ����� SURYLGHV� VHYHUDO�

protections to the interests of employees,  

as the act adopts international labour 

VWDQGDUGV�� )RU� H[DPSOH�� WKH� $FW� UHTXLUHV�

that employers provide employees with 

¿YH�PLQLPXP� HQWLWOHPHQWV��ZKLFK� FRYHUHG�

PD[LPXP� RUGLQDU\� ZRUNLQJ� KRXUV�� DQQXDO�

leave, parental leave, personal/carer’s 

OHDYH� DQG�PLQLPXP�SD\� VFDOHV��7KHVH� ¿YH�

minimum entitlements were referred to 

DV� WKH�$XVWUDOLDQ� )DLU� 3D\� DQG� &RQGLWLRQV�

6WDQGDUG�39� +RZHYHU�� LQ� UHVSRQVH� WR� ZLGH�

spread criticism, the government introduced 

D�)DLUQHVV�7HVW�WR�UHSODFH�WKH�$XVWUDOLDQ�)DLU�

3D\� DQG� &RQGLWLRQV� 6WDQGDUG� ZKLFK� FDPH�

LQWR�HIIHFW�RQ���0D\������

When an employer decides to terminate 

an employee’s employment because of the 

company’s genuine operational reasons, it 

PXVW�JLYH�DQ�DSSURSULDWH�QRWLFH�RI�WHUPLQD�

tion to that employee.��� &RPSHQVDWLRQ�

instead of notice may be given. When 

termination is taking place on account of 

the employee’s conduct or performance, 

the employee must be given an opportunity 

to defend himself against the allegations. 

An employee’s employment cannot be 

terminated by an employer unless there is 

a valid reason or reasons, connected with 

either the employee’s conduct or capacity, 

or the operational requirements of the under 

taking, establishment or service. A reason  

is not valid if the termination is harsh, unjust 

or unreasonable.41 An employer is prohibited 

WR�WHUPLQDWH�HPSOR\PHQW�RQ�WKH�JURXQGV�42

a. discriminatory reasons such as age, 

UDFH�� QDWLRQDO� H[WUDFWLRQ�� SROLWLFDO�

RSLQLRQ��VH[��VH[XDO�SUHIHUHQFH��UHOL�

gion, marital status, disability, preg�

nancy and family responsibilities;

b. refusal to sign an Australian Work�

place Agreement (AWA);

c. being involved in proceedings against 

an employer for alleged breach of the 

law;

G�� PHPEHUVKLS� RU� QRQ�PHPEHUVKLS� RI� 

a union or participation in union  

activities; and 

e. absence from work due to illness or 

injury, parental leave or emergency 

management activities.

Whenever an employer terminates 15 

or more employees because of economic, 

technological, structural or similar 

reasons, the employer must notify a body 

prescribed by the Workplace Relations 

5HJXODWLRQV�����43 (currently the said body 

LV� &HQWUHOLQN44) in writing of the intended 

WHUPLQDWLRQ� H[SODLQLQJ� WKH� UHDVRQV� RI�

termination, the numbers and categories of 

employees likely to be affected, and the time 

over which the employer intends to carry out 

39�� &ROLQ�)HQZLFN��³+RZ�/RZ�&DQ�<RX�*R"�0LQLPXP�:RUNLQJ�&RQGLWLRQV�8QGHU�$XVWUDOLD¶V�1HZ�/DERXU�/DZV´��

The Economic and Labour Relation Review��9RO��������������
��� 6HFWLRQ�����
41�� 6HFWLRQ��������E�
42�� 6HFWLRQ�����
43�� 6HFWLRQ�����
44� 5HJXODWLRQ�������:RUNSODFH�5HODWLRQV�5HJXODWLRQV������
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the termination.45�7KH�$XVWUDOLDQ� ,QGXVWULDO�

5HODWLRQV� &RXUW� FDQ� LPSRVH� D� SHQDOW\� WR�

DQ� HPSOR\HU� RI� QR� PRUH� WKDQ� ������ IRU�

contravention of this provision and order  

the employer not to terminate the 

employment of employees pursuant to the 

GHFLVLRQ��H[FHSW�DV�SHUPLWWHG�E\�WKH�RUGHU�46 

7KH� HPSOR\HU�PXVW� DOVR� QRWLI\� D� XQLRQ� RI�

the proposed termination and to consult  

with the union as to whether the impact of 

the redundancies could be mitigated.47

Despite these employee’s interest 

protections, it is apparent that these 

provisions do not impose the company 

via its directors to consider the interest of 

employees in its business decision as a part 

of the interest of the company as a whole. 

In other words, employees are treated as the 

outsider of the company. When the company 

GHFLGHV� WR� WHUPLQDWH� ��� RU� PRUH� HPSOR�

yees because of economic, technological, 

structural or similar reasons, the company 

LV� XQGHU� REOLJDWLRQ� WR� QRWLI\� WKH� &HQWUH� 

link and the union as well. However, it 

should be noted that the obligation comes 

along after the company made the decision, 

DQG�ERWK�WKH�&HQWUHOLQN�DQG�WKH�XQLRQ�FDQQRW�

FKDQJH� WKDW� GHFLVLRQ�� 7KH� $FW� GRHV� QRW�

regulate that in making a business decision, 

the company must consider the interest of 

employees. It ignores any consideration 

applied behind the decision. Although 

the company must mention the reasons of 

WHUPLQDWLRQ�ZKHQ� LW�QRWL¿HV� WKH�&HQWUHOLQN��

WKHUH� LV� QR� SRZHU� JLYHQ� WR� WKH� &HQWUHOLQN� 

WR� UHMHFW� WKH� UHDVRQV�� )RU� WKHVH� FLUFXP�

stances, it can be understood that labour law 

does not deal with corporate governance, 

even less any business judgments. One of 

its aims is to protect employees who are  

in the vulnerable position against the 

HPSOR\HU��&RUSRUDWH�JRYHUQDQFH�LV�D�PDWWHU�

of corporate law, so that corporate law is 

always relevant to promote the interest of 

employees.

2.  Practical Approach

Although corporate laws in Indonesia 

and Australia are still uncertain in dealing 

with this issue, in reality, every successful 

FRPSDQ\� DFFHSWV�� HLWKHU� H[SOLFLWO\� RU�

implicitly, that it has an obligation to pay 

due regard to the interest of its employees.�� 

However, in the absence of statutory 

obligation, it is doubted whether employees 

can demand their interests to be considered 

in directors’ decision. By supposing the 

reversed fact in the American case of  

Dodge v. Ford Motor Co,49 where 

Ford declared that it would not give its 

employees any pay rise or bonus because  

LW� SUHIHUUHG� WR� SD\� H[WUDYDJDQW� GLYLGHQGV� 

to its shareholders, the enforcement of  

the duty owed by directors to pay due  

regard to the employees’ interest is doubtful, 

since there is no mechanism for doing so 

45�� 6HFWLRQ�����
46 Ibid.
47  Ibid.
��� $OODQ�/RZULH�0DFNHQ]LH��³7KH�(PSOR\HH�DQG�WKH�&RPSDQ\�'LUHFWRU´��New Law Journal��-XO\��������S������
49 Dodge v. Ford Motor Co������������1:������,Q�WKLV�FDVH��)RUG�VRXJKW�WR�HQG�VSHFLDO�GLYLGHQGV�IRU�VKDUHKROGHUV�

in favor of massive investments in new plants that would enable Ford to dramatically grow the output of 

production, and numbers of people employed at his plants, while continuing to cut the costs and prices of his 

cars.



�� MIMBAR HUKUM Edisi Khusus, November 2011, Halaman 1 - 237

provided by corporate law or any branch of 

the law.�� 

For the above circumstances, some 

people suggest that employees or trade  

unions should be given a few shares so that 

WKH\� EHFRPH� TXDOL¿HG� WR� WDNH� DQ� DFWLRQ��

µHLWKHU� qua member to have the company 

observe their rules of company law and 

the terms of the corporate constitution, 

or in derivative form as representing the 

company’.51 Nevertheless, taking an action 

qua member is inconsistent with the rule that 

D�SHUVRQDO�DFWLRQ�FDQ�EH�H[HUFLVHG�WR�HQIRUFH�

rights enjoyed in the capacity as a member,  

not rights enjoyed in any other capacity.52 

When employees become members, 

therefore, they are entitled to take an action 

qua members to enforce their member rights 

RQO\�� QRW� WKHLU� HPSOR\HH� ULJKWV�� 7KXV�� DQ�

employee share ownership is not an effective 

mechanism for an employee to demand her 

or his rights to be considered.

In spite of this ineffectiveness, an 

HPSOR\HH� VKDUH� RZQHUVKLS� SODQ� �(623��

is acknowledged as a way to have regards 

the interest of employees, and has been 

popular in Australia’s largest companies.53 

$Q�(623� LV� D� VFKHPH�ZKHUHE\� VKDUHV� DUH�

offered for subscription or purchase only 

WR�DQ\�RU�DOO�IXOO�RU�SDUW�WLPH�HPSOR\HHV�RI�

WKH� LVVXLQJ� FRUSRUDWLRQ��7KH�PDLQ� W\SHV� RI�

(623V� FXUUHQWO\� LQ� RSHUDWLRQ� LQ� $XVWUDOLD�

DUH� )XOO\� 3DLG� 6KDUH� 3ODQ� ZLWK� &RPSDQ\�

/RDQV��3DUWO\�3DLG�6KDUH�3ODQ��2SWLRQ�3ODQ��

(PSOR\HH� 6KDUH�$FTXLVLWLRQ� 3ODQ� �(6$3���

([HFXWLYH� 6KDUH� 8QLW� 7UXVW� �(687��� DQG�

6KDUH�5HSOLFDWRU�3ODQ�54

,Q� ,QGRQHVLD�� VLQFH� ����V� VRPH� FRP�

SDQLHV� KDYH� H[HUFLVHG� (623V� LQ� RUGHU� WR�

adjust the new phase in Indonesia and to get 

more commitment from their employees.55 

$V� WKHUH� LV� QR� UHJXODWLRQ� RQ� (623V�� WKH�

arrangement and the number of shares 

purported differ from one company to 

others.56 In the absence of law on this issue, 

no one can impose companies in Indonesia 

WR� H[HUFLVH� (623� DV� D� PHFKDQLVP� IRU�

promoting the interests of employees.

(623V� DUH� HVVHQWLDO� WR� EULGJH� WKH�

gap between capital and labour in modern 

society. Generally speaking, their objectives 

are to establish a foundation for the creation 

of a true partnership between owners 

and employees, to enhance employee 

performance and motivation to increase 

productivity, to overcome a fairly common 

cynical attitude of employees towards 

workplace organisation initiatives designed 

to facilitate participation, and to establish 

a remuneration structure which will 

complement and reinforce the company’s 

strategic business plans.57

��� /�6��6HDO\��³'LUHFWRUV¶�³:LGHU´�5HVSRQVLELOLWLHV� ��3UREOHPV�&RQFHSWXDO��3UDFWLFDO�DQG�3URFHGXUDO´��Monash 

Law Review, Vol. 13, 1997, p. 164.
51 Ibid., S������
52  Hickman v. Kent or Romney Marsh Sheep-Breeders’ Association,����������&K�����
53 � $QQ�2¶FRQQHOO��³(PSOR\HH�6KDUH�2ZQHUVKLS�3ODQV�LQ�$XVWUDOLD��WKH�7D[DWLRQ�/DZ�)UDPHZRUN´��Journal of the 

Australasian Tax Teachers Association��9RO��������������S�����
54� *DU\�)LWWRQ�DQG�*HRII�3ULFH��������Employee Share Planning in Australia, Information Australia, Melbourne, 

p. 12.
55�� ,VKDN�5D¿FN��³0HPEDQJXQ�.RPLWPHQ�.DU\DZDQ´��SWADigital, p. 4.
56 Ibid.
57 Ibid., SS������
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For employees, the plans give several 

DGYDQWDJHV�� 7KH\� GHOLYHU� WKH� IXOO� YDOXH�

of dividends when declared and offer the 

opportunity to make periodic sales of shares 

to realise capital gain.�� Nevertheless, they 

also have a risk of large losses when the share 

price falls. Because of the risk, some people 

VXJJHVW� WKDW� DQ� HPSOR\HH� VKRXOG� QRW� µSXW�

DOO� KLV� HJJV� LQ� RQH� EDVNHW¶�� KH� µVKRXOG� QRW�

EH� LQYHVWLQJ� LQ� WKH�¿UP�ZKHUH�KH�ZRUNV¶�59 

)RU�WKLV�REMHFWLRQ��LW�FDQ�EH�DUJXHG�WKDW�µWKH�

way to make money is to put all your eggs in 

one basket and watch the basket’, and that, 

WKH�SODQV�DUH�µWKH�LFLQJ�RQ�WKH�FDNH��QRW�WKH�

whole cake’.��

Another reason to reject the plans is 

that when an employee wants to own shares, 

he can save up and buy them in the stock 

market. For this reason, it can be argued 

WKDW�D�VWRFN�PDUNHW�LV�QRW�µD�VKDUH�VKRS�IRU�

VPDOO� ¿UVW�WLPH� EX\HUV¶�� EXW� LW� LV� D� SODFH�

where people who have built up a business 

VSUHDG� WKHLU� ULVNV� E\� H[FKDQJLQJ� VRPH� RI�

their shares for other securities. Besides 

that, there is a psychological barrier to buy 

VKDUHV�RQ� D� VWRFN�PDUNHW� IRU� DQ\�¿UVW�WLPH�

investors, especially an unsophisticated 

employee, in which, this barrier can be 

crossed by introducing shareholding via an 

employee share ownership plan.61

3. The Formal Recognition of Employees

Indonesian and Australian corporate 

ODZV� DUH� H[DPSOHV� RI� WKH� VKDUHKROGHU�

focused model of corporate governance.  

As pointed out by Professor Berle, this  

PRGHO� UHTXLUHV� SUR¿W� PD[LPLVDWLRQ� IRU�

shareholders to be the guiding principle 

IRU� GLUHFWRUV��7KLV�PHDQV�� VKDUHKROGHUV� DUH�

the one and only shareholder group that 

directors should take into account when 

PDNLQJ�D�GHFLVLRQ��8QGHU�WKLV�PRGHO��WKH�UROH�

of employees in the corporate governance 

framework may not be formally recognised 

in statute and in other formal sources of 

law.

,Q� FRQWUDVW�� WKH� VWDNHKROGHU�IRFXVHG�

model of corporate governance asserted  

by Professor Dodd requires company 

directors to be guardians of all the interests 

whom the corporation affects – such as 

employees, creditors and consumers – and 

not merely to be servants of its shareholders. 

7KLV� PRGHO� VWUHVVHV� WKH� LPSRUWDQFH� RI�

employee participation in the corporate 

JRYHUQDQFH� DQG� HPSOR\HHV� PD\� EH� IRU� 

mally recognised and accepted as integral 

players in the corporate governance 

arrangement.62

7KH� VWDNHKROGHU�IRFXVHG� PRGHO� LV�

best recognised in German corporate 

law.63 As a civil law country, Germany 

DGRSWV� D� WZR�WLHU� ERDUG� VWUXFWXUH�� ZKLFK�

are the management board (Vorstand) and 

the supervisory board (Aufsichtsrat).64 

7KH� Vorstand holds all managerial  

��  Ibid., p. 21.
59�� *�5��&\ULD[��������Planning Employee Share Schemes��*RZHU�3XEOLVKLQJ�&R��/WG���$OGHUVKRW��+DQWV��(QJODQG��S����
�� Ibid.
61 Ibid.
62 � $QGUHZ�&ODUNH��������Op.cit., p. 3.
63� .DWKDULQH�9��-DFNVRQ��³7RZDUGV�$�6WDNHKROGHU�6KDUHKROGHU�7KHRU\�RI�&RUSRUDWH�*RYHUQDQFH��$�&RPSDUDWLYH�

Analysis”, Hastings Business Law Journal��9RO�����������S������
64 � 3DWULFN� &�� /H\HQV�� ³*HUPDQ� &RPSDQ\� /DZ�� 5HFHQW� 'HYHORSPHQWV� DQG� )XWXUH� &KDOOHQJHV´��German Law  

Journal��9RO���������������S�������
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powers65 whilst the Aufsichtsrat performs 

WKH� µZDWFK�GRJ� IXQFWLRQ¶�66� 7KH� *HUPDQ�

FRUSRUDWH� ODZ� UHTXLUHV� HPSOR\HH� UHSUH�

sentation on the Aufsichtsrat.� 7KXV�� WKH�

Aufsichtsrat consists of shareholders and 

employee representatives.67�7KH�Aufsichtsrat 

has power to appoint to the Vorstand.�� 

Likewise, the Vorstand is required to have  

one employee representative (Arbeits-

direktor).69� 7KH� HPSOR\HH� UHSUHVHQWDWLYHV� 

in the Aufsichtsrat and the Vorstand is  

FDOOHG� FR�GHWHUPLQDWLRQ� (Mitbestimmung), 

that is the right to participate in decision 

making.��

7KH� HPSOR\HH� UHSUHVHQWDWLYHV� LQ�

the Aufsichtsrat and the Vorstand are fed 

a wealth of information by the Works 

&RXQFLO�(Betriebsrat) in order to be able to 

become informed participants in company 

GLVFXVVLRQV��7KH�:RUNV�&RXQFLO� FRPSULVHV�

members elected from the workforce. Its 

size depends on the size of the company to 

which it is attached. It deals with any matter 

relating to the conditions of employment  

of employees of the company including 

KRXUV�� RYHUWLPH� DQG� UHPXQHUDWLRQ�� (P�

ployee issues that are within the domain of 

WKH� WUDGH�XQLRQV�DUH� OHIW� WR� WKH�XQLRQV��7KH�

UROH�RI�WKH�:RUNV�&RXQFLO�DQG�WUDGH�XQLRQV�

DUH� GLIIHUHQW�� 7KH� LGHRORJ\� RI� WKH� :RUNV� 

&RXQFLO� LV� WKH� EHOLHI� WKDW� HPSOR\HHV�

DUH� LQWHUHVWHG� LQ� WKH� ORQJ�WHUP� YLHZ� RI� 

EXVLQHVV� DQG� DUH�� WR� D� ODUJH� H[WHQW�� XQFRQ�

cerned by dividends to shareholders.71

4.  Incorporating the Formal Recog-

nition of Employees into Indonesian 

Corporate Governance

7KH� QRQ�UHFRJQLWLRQ� RI� HPSOR\HHV¶�

roles in the corporate governance as adopted 

by Indonesian corporate law represents a 

traditional view of the corporate doctrine. 

Modern corporate governance recognises 

the roles played by employees and  

accounts for the interest of employees. 

It also requires directors to pay attention  

to the needs and collective welfare of the 

employee group. As noted by Professor 

Dodd, that “there is a widespread and  

growing feeling that industry owes to its 

employees not merely the negative duties 

of refraining from overworking or injuring 

WKHP��EXW� WKH�DI¿UPDWLYH�GXW\�RI�SURYLGLQJ�

them so far as possible with economic 

security.“72

6RPH� VFKRODUV� VWURQJO\� VXJJHVW� WKDW�

“no corporation can sustain itself without 

appropriate attention to all those who hold  

D� VWDNH� LQ� LWV� SHUIRUPDQFH� �� FXVWRPHUV�

FHUWDLQO\��EXW�DOVR�VXSSOLHUV��FUHGLWRUV��QHLJK�

bours, society in general and, of course, 

those most directly affected – employees 

>«@� 7KHUH� LV� D� JURZLQJ� VHQVH� WKDW� UDQN�

DQG� ¿OH� HPSOR\HH�� DV�ZHOO� DV�PLGGOH�OHYHO�

65� $UWLFOH����RI�WKH�6WRFN�&RUSRUDWLRQV�$FW�(Aktiengesetz).
66� $UWLFOH�����RI�WKH�6WRFN�&RUSRUDWLRQV�$FW�
67�� $UWLFOH����RI�WKH�6WRFN�&RUSRUDWLRQV�$FW�
��� $UWLFOH����RI�WKH�6WRFN�&RUSRUDWLRQV�$FW�
69�� $UWLFOH��������RI�WKH�6WRFN�&RUSRUDWLRQV�$FW�
��� .DWKDULQH�9��-DFNVRQ��������Op.cit.��S�������7RP�&��+RGJH��³7KH�7UHDWPHQW�RI�(PSOR\HHV�$V�6WDNHKROGHUV�,Q�

7KH�(XURSHDQ�8QLRQ��&XUUHQW�$QG�)XWXUH�7UHQGV´��Syracuse Journal of International Law and Commerce, Vol. 

����������SS����������
71�� 3DWULFN�&��/H\HQV��������Loc.cit.
72� (��0HUULFN�'RGG��������Op.cit., p. 1151.



71Lestari, Director’s Duty to Employees: Co-Relation Between Corporate and Labour Laws

management, disproportionately share 

the risk, but not the gains of corporate 

success.”73

In recent times promoting the interest 

of employees is not merely the concern of 

labour law but the concern of corporate 

ODZ� DV� ZHOO�� 7KH� $PHULFDQ�� (QJOLVK� DQG�

1HZ� =HDODQG� FRUSRUDWH� ODZV� SURYLGH� WKDW�

directors, in considering the best interests  

of the corporation in discharging their 

duties, are permitted to consider the interests 

RI� VKDUHKROGHUV�� HPSOR\HHV�� VXSSOLHUV�� FXV�

tomers, creditors and communities. German 

corporate law obliges large corporations to 

accommodate employee representatives in 

the supervisory board (Aufsichtsrat)��7KXV�LW�

is the time for Indonesian corporate law to 

shift its traditional concept of a corporation 

to the modern one by recognising the role 

of employees in the corporate governance 

formally.

7KHUH� DUH� WKUHH� PHFKDQLVPV� FDQ� EH�

HPSOR\HG� E\� WKH� 8837� LQ� LQFRUSRUDWLQJ�

employee’s role in the corporate governance. 

First, imposing a duty on directors to take 

into consideration the interest of employees 

in their business decisions, as have been 

GRQH� E\� $PHULFDQ�� (QJOLVK� DQG� 1HZ� 

=HDODQG� FRUSRUDWH� ODZV�� 6HFRQG�� UHTXLULQJ�

employee representatives to participate 

in the decision making on the boards of 

commissioners and of directors as has 

been done by German corporate law. 

7KLUG�� PDQGDWLQJ� ODUJH� FRUSRUDWLRQV� LQ�

certain circumstances to purport share for 

WKHLU� HPSOR\HHV� �(623V��� 7KURXJK� WKHVH�

mechanisms the interest of employees will 

be better protected and in the long run the 

FRPSDQ\� ZLOO� EHQH¿W� IURP� WKLV� V\VWHP� DV�

well, since this system will decrease disputes 

and strikes, and consequently will increase 

productivity.

5.  Controversial Issues

6RPH� FRQWURYHUVLDO� LVVXHV� DULVH� ZKHQ� 

the interest of employees is incorporated 

ZLWKLQ� WKH� PHDQLQJ� RI� WKH� EHQH¿W� RI� 

the company as a whole. It is argued that 

requiring directors to take into account the 

interest of shareholders and the interest of 

employees altogether will lead to potential 

FRQÀLFWV� VLQFH� RIWHQ�� WKH� REMHFWLYHV� RI� WKH�

two groups are in opposition, or do not 

coincide.74� )RU� H[DPSOH��ZKHUH� D� FRPSDQ\�

LV� LQ� ¿QDQFLDO� GLI¿FXOWLHV�� WKH� GLUHFWRUV�

will have to choose between protecting 

shareholders by making some employees 

redundant, or protecting the employees at 

WKH� H[SHQVH� RI� VKDUHKROGHUV�� ZKLFK� LV� E\�

reducing the amount of dividends paid to 

shareholders.

It is stated that such a situation will  

put directors in an impossible situation  

since one interest will inevitably be 

paramount,75 while if directors consider the 

interests of one and disregard those of the 

other, they will be in breach of their duties. 

However, it can be argued that directors’ 

function is to balance a number of different 

interests in reaching the decisions which  

they are obliged to make to be in the 

company’s best overall interests. In this case, 

73� 5��-��0DKRQH\��³%XVLQHVV�6KRXOG�$FW�IRU�$OO�,WV�6WDNHKROGHUV�±�%HIRUH�µ7KH�)HGV¶�'R´�
74� $OODQ�/RZULH�0DFNHQ]LH��������Op.cit., S������
75 Ibid.
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directors can compromise those different 

LQWHUHVWV�� IRU� H[DPSOH� E\� SD\LQJ� VL]DEOH�

premiums to older and to foreign employees 

if they agree to retire before their time or to 

return to their home countries.76

Another issue is that every director’s 

decision will potentially be a subject for 

judicial review whenever there is one group 

ZKR�IHHOV�LWV�LQWHUHVWV�DUH�GLVUHJDUGHG��6XFK�

a situation has been pointed out by Berle 

when he commented Dodd’s proposition  

WKDW�FRPSDQ\�ODZ�VKRXOG�UHJDUG�WKH�WUXVWHH�

VKLS� RI� FRUSRUDWH� PDQDJHUV� DV� H[WHQGLQJ�

to embrace the interests of employees, 

customers and others.77 Berle asserted 

that this proposition would create legal  

GLI¿FXOWLHV� DQG� ZRXOG� PDNH� WKH� SURSRVDO�

unpractical.���³7KH�RQO\�WKLQJ�WKDW�FDQ�FRPH�

out of it, in any long view, is the massing 

of group after group to assert their private 

FODLPV� E\� IRUFH� RU� WKUHDW� >���@�� 7KLV� LV� DQ�

invitation not to law or orderly government, 

but to a process of economic civil war.”79

6XFK� D� IHDU�� KRZHYHU�� FDQQRW� EH�

MXVWL¿HG�VLQFH�FRUSRUDWH�ODZ�GRHV�QRW�DOORZ�

VKDUHKROGHUV�� E\� PDMRULW\� YRWH� RU� XQDQL�

mous consent to overrule or interfere with  

directors’ decisions made in lawful in 

H[HUFLVLQJ� PDQDJHULDO� SRZHUV�� 7KHUH� LV� D�

clear separation between ownership and 

PDQDJHPHQW� LQ� WKH� FRUSRUDWLRQ�� &RUSRUDWH�

law also does not give any power to 

shareholders to pass advisory resolutions. 

Besides that, there is a business judgment 

UXOH�� ZKHUHE\� WKH� FRXUWV� DUH� UHOXFWDQW� µWR�

review business judgments of directors and 

to give their own judgments on the merits 

XQOHVV� VSHFL¿FDOO\� UHTXLUHG� E\� VWDWXWH¶��� 

7KLV�UXOH�LV�DQ�$PHULFDQ�UXOH�EXW�LW�LV�ZLGHO\�

recognised by corporate laws in other 

jurisdictions.

2Q�WKH�RWKHU�KDQG��PDQ\�REVWDFOHV�H[LVW�

to discourage and impede actions brought 

by employees against directors. Primarily, 

labour law encourages the employer, in 

this case the company, and the employees 

to settle their dispute in an agreement at 

WKH� ZRUNSODFH� RU� HQWHUSULVH� OHYHO�� 7KH�

,QGXVWULDO�5HODWLRQV�&RXUW�LV�WR�SUHYHQW�DQG�

settle industrial disputes by mediation or 

arbitration and to encourage the parties to 

IXO¿O� WKH� DJUHHG� SURFHGXUHV� IRU� SUHYHQWLQJ�

and settling industrial disputes.

0RUHRYHU�� WKHUH� DUH� GLI¿FXOWLHV� LQ�

obtaining legal aid. If a trade union is to 

pursue the case on behalf of its members,  

its lawyers will have to be assured that  

there are good reasons for going to law.�� 

7UDGH� XQLRQ� ODZ\HUV� VXUHO\� ZLOO� EH� DYHUVH�

towards having costs awarded against their 

union and will surely prefer to spend their 

WLPH� DGYLVLQJ� RQ� ZD\V� RI� DYRLGLQJ� OLWLJD�

tion.��� 7KHQ�� LQ� WKH� FDVH� WKDW� WKH� FRPSDQ\�

decides some of its employees to be made 

UHGXQGDQW� EHFDXVH� RI� LWV� ¿QDQFLDO� GLI¿FXO�

ties, their union will not take any action 

76� )ULHGULFK�.��.�EOHU��³'XDO�/R\DOW\�RI�/DERXU�5HSUHVHQWDWLYHV´��LQ�+RSW�DQG�7HXEQHU��HGV����������Corporate 

Governance and Directors’ Liabilities, Walter de Gruyter, Berlin, p. 432.
77� (��0HUULFN�'RGG��������Loc.cit.
�� Adolf A. Berle, 1932, Loc.cit.
79  Ibid.
��� +��$��-��)RUG�DQG�5��3��$XVWLQ��������Op.cit., p. 257.
��� $OODQ�/RZULH�0DFNHQ]LH��������Loc.cit.
��  Ibid.
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against that decision when they realise that 

the decision made in order to preserve the 

remaining jobs and hope for revitalisation 

as a result.���7KLV�LV�SUHIHUDEOH�WKDQ�DYRLGLQJ�

redundancy which can lead the company 

into liquidation, which means, all employees 

ZLOO�ORVH�WKHLU�MREV��7KXV��LW�LV�XQOLNHO\�WKDW�

employees bring actions against directors 

whenever their interests are set aside.

C.  Conclusion

7R� VXP� XS�� WKH� OHJDO� UXOH� ZKLFK� KDV�

been developed and applied in Indonesia 

is that company directors owe a duty 

WR� H[HUFLVH� WKHLU� SRZHUV� DQG� GLVFKDUJH�

their duties in good faith and with full 

responsibility in the interests and business 

of the company, in which the meaning of 

the interest of the company is merely the 

LQWHUHVW� RI� VKDUHKROGHUV�� 7KH� LQWHUHVW� RI�

employees is not within the meaning of the 

LQWHUHVW�RI�WKH�FRPSDQ\��7KLV�UXOH�UHSUHVHQWV�

a traditional and narrow conception of the 

corporation; accordingly, it needs to be 

UHIRUPHG�� $OWKRXJK� ,QGRQHVLD� KDV� UDWL¿HG�

numerous ILO conventions, these reforms 

have not translated into concrete protections 

in practice. Indonesian directors, therefore, 

should be imposed a duty to the company to 

take into account the interest of employees 

in their business decisions, as have been 

done by other countries.

7KH�DEVHQFH�RI�SRVLWLYH�ODZ�JLYHV�ULVH�

GLI¿FXOWLHV�LQ�HQIRUFLQJ�WKH�GXW\�VLQFH�WKHUH�

is no mechanism available to do so. It is true 

that labour law has provided mechanisms to 

protect the interests of employees, but it is 

less severe to impose directors to consider 

the interest of employees in their decision 

making. Accordingly, it is necessary for 

,QGRQHVLDQ�FRPSDQ\�ODZ�RU�8837�WR�GHFODUH�

that directors in considering the best interest 

of the corporation in discharging their duties 

are obliged to consider the effect of any 

decision upon all groups affected by such 

decision, including shareholders, employees, 

creditors, customers and communities where 

LWV�RI¿FH�LV�ORFDWHG�

�� Ibid.
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