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Abstract Abstrak

A parent company’s liability for their 

subsidiary’s third-party injury, which 

arises from its own instruction, is a major 

issue in the law on corporate groups. The 

‘separate legal entity’, ‘limited liability’, 

and ‘limited liability within limited liability’ 

principles in a pyramidal corporate group 

construction are the causal factors of this 

legal complication.

Tanggung jawab induk perusahaan 

terhadap kerugian pihak ketiga dari anak 

perusahaan yang menjalankan instruksi 

induk perusahaan menjadi permasalahan 

hukum utama pada perusahaan kelompok. 

Tiga penyebab permasalahan tanggung 

jawab hukum dalam perusahan kelompok 

disebabkan oleh berlakunya prinsip separate 

legal entity, limited liability, maupun 

limited liability dalam limited liability pada 

konstruksi kelompok piramida.

Keyword: parent company’s liability, limited liability. 

A. Introduction

&RUSRUDWH� JURXSV� KDYH� VLJQL¿FDQWO\�

dominated businesses in Indonesia. Recent 

developments have shown that corporate 

groups have become a favorable form of 

enterprise for entrepreneurs in Indonesia. 

7KH� DPRXQW� RI� UHYHQXH� JHQHUDWHG� E\� WRS�

ten corporate groups in Indonesia had 

FRQWULEXWHG� ������ RI� ,QGRQHVLD¶V� �����

GDP,1�DV�SURYLGHG�LQ�7DEOH���

7KLV�UDSLG�JURZWK�RI�FRUSRUDWH�JURXSV�

LV� LQÀXHQFHG� E\� YDULRXV� IDFWRUV�� inter 

alia�� WKH� HVWDEOLVKPHQW� RI� DGGHG�YDOXHV�

through synergies of companys,2 strive 

of companies to establish competitive 

advantage against one and another,3� ORQJ�

term use of funds,4�RU�VWDWXWRU\�SURYLVLRQV�GL�

recting the formations of corporate groups.

*�� /HFWXUHU�RQ�%XVLQHVV�/DZ�DW�)DFXOW\�RI�/DZ�8QLYHUVLWDV�*DGMDK�0DGD��<RJ\DNDUWD

� �H�PDLO��VXOLVW\RZDWLXJP#\DKRR�FR�LG��
1�� %DVHG�RQ�SULFHV�DW�WKDW�WLPH��,QGRQHVLD¶V�*'3�LQ������UHDFKHG�,'5���������WULOOLRQV�RU�DURXQG�86'�����ELOOLRQV��

6HH��%36�6WDWLVWLFV�,QGRQHVLD��������BPS Strategic Data��%36��-DNDUWD��S������0HDQZKLOH��WKH�DPRXQW�RI�SUR¿WV�

JHQHUDWHG�E\�WRS����FRUSRUDWH�JURXSV�LQ�,QGRQHVLD�LQ������ZDV�86������ELOOLRQV��*OREH�$VLD��$XJXVW������
2�� 'MDOLO��³6WUDWHJL�GDQ�.HELMDNDQ�3HPEHUGD\DDQ�%DGDQ�8VDKD�0LOLN�1HJDUD��6WUDWHJLHV�DQG�3ROLFLHV�RQ�WKH�(P�

SRZHUPHQW�RI�6WDWH�RZQHG�(QWHUSULVHV�´��www.setneg.go.id��UHWULHYHG�RQ���)HEUXDU\�������,Q�WKH�HVWDEOLVKPHQW�

RI�DGGHG�YDOXHV��VWDWH�RZQHG�HQWHUSULVHV�DUH�HQFRXUDJHG�WR�IRUP�D�KROGLQJ�FRPSDQ\�FRQVLVWLQJ�RI�YDULRXV�VWDWH�

owned enterprises.
3�� $Q�H[DPSOH�RI�WKLV�VWULYH�LV�WKH�YLVLRQ�RI�6HPHQ�*UHVLN�*URXS�WRZDUGV�QDWLRQDO�FHPHQW�LQGXVWULHV�FRQWDLQHG�

LQ�WKH�'HFLVLRQ�RI�WKH�6XSUHPH�&RXUW�RQ�WKH�GLVSXWH�EHWZHHQ�37�6HPHQ�*UHVLN��3HUVHUR��7EN���DQG�37�6HPHQ�

Padang.
4  Rudi Prasetya, 1995, Kedudukan Mandiri Perseroan Terbatas: Disertai dengan Ulasan Menurut UU No. 1 

Tahun 1995 tentang Perseroan��&LWUD�$GLW\D�%DNWL��%DQGXQJ��S�����
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Table 1.  

Corporate Groups with Highest Revenue 

in Indonesia

No Groups Revenue

1 -DUGLQH�$VWUD�,QWHUQDWLRQDO ������� billions

2 6DOLP�*URXS ���� billions

3 Wilmar International ������ billions

4 6LQDU�0DV�*URXS ��� billions

5 Djarum Group ������ billions

6 Philips Morris International ������ billions

7 Bakrie Group ������ billions

8 Lippo Group ������ billions

9 Gudang Garam Group ������ billions

10 Raja Garuda Mas ������ billions

6RXUFH��*OREH�$VLD��$XJXVW������

In his research on the developments 

of conglomeration in Indonesia, Lassare5 

postulated that almost all corporate groups 

were formed by trading entities. In line 

with the increasing scale and scope of their 

businesses, corporate groups had become 

PRUH� FRPSOH[� LQ� VWUXFWXUH�6 some take 

forms as a pyramidal construction in which 

JUDQGFKLOG� RU� ORZHU�WLHU� FRPSDQLHV� DUH� WKH�

members of the group.

7KH� H[LVWHQFH� RI� FRUSRUDWH� JURXSV� LQ�

Indonesia is yet to justify the need of legal 

recognition of corporate group vis-à-vis  

other types of business entities.7� 7KH�

terminology of corporate group is currently 

associated only with a single economic 

entity.�� &RQYHUVHO\�� WKH� /LPLWHG� /LDELOLW\�

&RPSDQ\� $FW� �KHUHLQDIWHU�� //&$�9 and  

RWKHU�VWDWXWHV�VWLOO�XSKROG�WKH�OHJDO�UHFRJQL�

tion of a parent company (hereinafter,  

parent) and its subsidiary company 

(hereinafter, subsidiary) as separate legal 

entities.��

As such, the insertion of a subsidiary, 

being a limited liability company, into a 

corporate group will create contradiction 

between the juridical aspects and business 

realities. A subsidiary possesses its 

own independence in performing legal 

FRQGXFWV�� &RQYHUVHO\�� D� FRUSRUDWH� JURXS��

being a single economic entity, implies the 

economic dependence of a subsidiary, as 

the management of a subsidiary is wholly 

or partly directed to achieve the group’s 

interests.

7KH� GLIIHUHQFHV� EHWZHHQ� OHJDO� DQG�

IDFWXDO�IDFWV�RI�FRUSRUDWH�JURXSV�KDYH�UHVXOW�

ed in a tension between legal independence 

DQG� HFRQRPLF� XQLW\�� 7KLV� FRQGLWLRQ� OHDGV�

to the emergence of loopholes within the 

5  Lasserre, 1993, The Coming of Age of Indonesian-Chinese Conglomerates��,QVHDG�(XUR�$VLD�&HQWUH�
6 � 7RP�+DGGHQ�� ������The Control of Corporate Groups�� ,QVWLWXWH� RI�$GYDQFHG� /HJDO� 6WXGLHV� 8QLYHUVLW\� RI� 

/RQGRQ��/RQGRQ��SS�������
7�� 5XGL�3UDVHW\D�RSLQHG�WKDW�ERWK�WKH�&RPPHUFLDO�&RGH�DQG�$FW�1XPEHU���RI������RQ�/LPLWHG�/LDELOLW\�&RPSDQ\�

do not govern on the term “concern”. He also opined that the law on corporate groups is more proper to be 

enacted separately. Rudi Prasetya, 1996, Op.cit., p. 66.
��� 7KH� WHUP�³JURXS´�GRHV�QRW� UHIHU� WR� D� OHJDO� HQWLW\�� EXW� UDWKHU� D� VLQJOH� HFRQRPLF�XQLW� RI� FRPSDQLHV�ZLWKLQ� D� 

corporate group construction.
9� ,Q�WKLV�DUWLFOH��//&$�VKDOO�UHIHU�WR�$FW�1XPEHU����RI������DQG�$FW�1XPEHU���RI�������7KH�//&$�KDV�SURYLGHG�

legal recognition of a parent and subsidiary as separate legal entities. However, it does not provided legal  

recognition of a corporate group as legal entity.
���� 2QH�RI� WKHVH� UHJXODWLRQV� LV������5HJXODWLRQ�RI� WKH�&HQWUDO�%DQN�RQ�6LQJOH�3UHVHQFH�3ROLF\��ZKLFK�JRYHUQV� 

WKH�H[LVWHQFH�RI�+ROGLQJ�&RPSDQ\�%DQN��DQG�$UWLFOH����SDUDJUDSK�����RI�$FW�1XPEHU����RI������RQ�2LO�DQG�

Gas, which encourages establishment of corporate groups for companys having more than one oil and gas 

blocks.
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law on corporate groups which may lead to 

opportunistic attitudes and abuse of law by 

a parent.

Opportunistic attitude of a parent in 

taking advantages out of loopholes within 

WKH�ODZ�FDQ�EH�PDGH�H[SOLFLW�LQ�WKH�IROORZLQJ�

H[DPSOHV�11

��� D� SDUHQW�PD\� SHUIRUP� H[SDQVLRQ� RI�

KLJK�ULVN�EXVLQHVV�DFWLYLWLHV�XVLQJ�LWV�

subsidiaries.12 When losses occur, such 

subsidiary would be liable for such 

losses, whereas the parent, being a 

shareholder of that company, would 

be granted a limited liability. Further�

more, if the implementing entity is an 

indirect subsidiary, the parent would 

be entitled for double limited liabili�

ties.

2. a parent may utilize part of its 

subsidiary’s loan from third par�

WLHV� WR� ILQDQFH� RSHUDWLRQDO� H[SHQV�

es of other subsidiary without the 

creditors being informed of such  

conduct.

3. a parent may transfer part of its 

insolvent subsidiary’s assets to oth�

er subsidiary, without the minor�

ity shareholders and creditors of the  

insolvent subsidiary. When the sub�

VLGLDU\� LV� ¿QDOO\� GHFODUHG� EDQNUXSW��

the ownership of such assets has been 

WUDQVIHUUHG�WR�RWKHU�VXEVLGLDULHV��7KLV�

results in third parties not being able 

to claim those assets for repayment 

of the loan made by the bankrupt  

subsidiary.

6XFK�DEXVHV�RI�FRUSRUDWH�JURXSV�ZRXOG�

result in losses suffered by third parties,13 

VSHFL¿FDOO\� ZKHQ� WKH� IDFWXDO� FRQWURO� RI� D�

parent over its subsidiary has reduced the 

degree of economic independence of the 

ODWWHU��(FRQRPLF�GHSHQGHQFH�RI�D�VXEVLGLDU\�

would arise when the economic interests of 

such subsidiary are directed at supporting 

the interests of the parent or the group.

On the contrary, the acknowledgment 

of parent and subsidiary as independent 

legal entities resulted in both the parent 

and subsidiary may perform their own 

legal conducts. As such, the parent, being 

the shareholder of the subsidiary, would  

be protected by a limited liability against  

the inability of the subsidiary to settle its 

affairs with third parties, namely limited 

to the shareholding percentage on that 

subsidiary.

7KH� FRQWUDGLFWLRQ� RI� HFRQRPLF�

dependence and legal independence of 

a subsidiary has created a legal issue 

concerning the liability of a parent against 

third party of its subsidiary suffering losses 

as a result of the subsidiary performing 

orders or instructions from its parent. As 

a single economic unit, a corporate group 

may create vulnerability of third parties of 

a subsidiary, being member of the group. 

7KHVH� SDUWLHV�� ZKLFK� LQFOXGH� HPSOR\HHV��

creditors, and minority shareholders, may 

11� 6XOLVWLRZDWL��������Aspek Hukum dan Realitas Bisnis Perusahaan Grup di Indonesia��(UODQJJD��-DNDUWD�
12� (DVWHUEURRN�DQG�)LVFKHO�RSLQHG�WKDW�D�PRUDO�KD]DUG�PD\�DULVH�ZLWKLQ�D�FRUSRUDWH�JURXS�FRQVWUXFWLRQ��QDPHO\�� 

if the limited liability principle is to be applied strictly, then a parent may form a subsidiary with minimum 

FDSLWDO�DQG� WR�SHUIRUP�ULVN\�EXVLQHVV�� ,Q�D�ZRUVW�FDVH�VFHQDULR�� WKH�VXEVLGLDU\�PD\�JR�EDQNUXSW�� OHDYLQJ� LWV�

creditors unpaid. It follows that the parent may form another subsidiary with similar management and business. 

7KH�XQEDODQFH�FRQGLWLRQ�RI�FRVWV�DQG�EHQH¿WV�ZLOO�FUHDWH� LQFHQWLYHV�IRU�EXUGHQLQJ�WKH�VRFLHW\�UHVXOWHG�IURP�

SHUIRUPLQJ�ULVN\�EXVLQHVVHV��)UDQN�(DVWHUEURRN�DQG�'DQLHO�)LVFKHO��³/LPLWHG�/LDELOLW\�DQG�WKH�&RUSRUDWLRQ´��

University of Chicago Law Review��9RO������1R������������S������
13  In this case, third parties include minority shareholders, creditors, and employees of a subsidiary.



43Sulistiowati, Extension of Parent Company’s Liability Against Third Parties

B. Legal Issue concerning Parent’s 

Liability within a Corporate Group

A parent’s liability within a corporate 

group has become one of the major issues 

in the laws on corporate groups.15� 7KLV� 

issue arises as a result of contradiction 

between legal aspects and business 

realities of a corporate group. However, 

this contradiction has become natural for 

corporate groups as business law itself has 

QRW� JRYHUQHG� VSHFL¿FDOO\� RQ� VXFK� JURXSV��

whereas business realities show that a 

corporate group forms an economic unity 

amongst members of the group.

7KH� SDUHQW�VXEVLGLDU\� UHODWLRQVKLS� KDV�

granted a parent’s authority to act as the 

central management of the group. A parent 

will determine the common objectives of the 

JURXS�� 7KHQ�� VXFK� SDUHQW� ZLOO� FRQWURO� DQG�

coordinate its subsidiaries, and creates an 

economic unity. In this regard, the burdening 

of liability to a parent on its subsidiaries is 

obstructed by the application of limited 

liability principle, which the parent, being 

the shareholder of its subsidiary, is entitled 

to.

suffer losses when the subsidiary performs 

instructions from its parent.

7KH� LVVXH� RQ� SDUHQW¶V� OLDELOLW\� DJDLQVW�

third parties of its subsidiary has occurred 

LQ�WKH�ODZVXLW�¿OHG�E\�HPSOR\HHV�RI�37�,QWL�

Fasindo International against the parent, 

37� *UHDW� 5LYHU� ,QWHUQDWLRQDO� FRQFHUQLQJ�

WKH�QRQ�IXO¿OOPHQW�RI�HPSOR\HH¶V� ULJKWV�E\� 

WKH� ODWWHU�� LQ�ZKLFK�FDVH�HYLGHQFH�RI� VXEVL�

diary’s dependence, such as it performing 

LWV� SDUHQW¶V� LQVWUXFWLRQV�� KDG� QRW� MXVWL¿HG�

the annulment of the parent’s limited 

liability.14�7KH�%RDUG�RI�-XGJHV�RI�WKH�/DERU�

&RXUW�ZKR�H[DPLQHG�WKH�FDVH�UXOHG�RXW�WKDW�

interventions made by the parent did not 

nullify the legal recognition of the subsidiary 

as a separate legal entity to its parent and 

thus may perform its own legal conducts, 

including being brought before the court by 

its employees.

7KH� QRQ�H[LVWHQFH� RI� OHJLVODWLRQV�

JRYHUQLQJ� VSHFL¿FDOO\� RQ� FRUSRUDWH� JURXSV�

KDV� REYLRXVO\� EHQH¿WHG� D� SDUHQW�� ,W� LV� QRW�

liable for any legal conducts performed 

by its subsidiary, as the latter is a separate 

legal entity. In this regard, the law should 

provide protection for third parties suffering 

losses resulted from a subsidiary performing 

instructions from its parent. As such, this 

DUWLFOH�DWWHPSWV�DW�VROYLQJ�WKH�LVVXH�FRQFHUQ�

ing parent’s liability against third parties of 

its subsidiary performing its instructions. 

7KLV� ZLOO� VHUYH� DV� D� EUHDNWKURXJK� ZLWKLQ�

WKH� ODZ�� ZKLFK� ZLOO� SUHYHQW� WKH� H[LVWHQFH� 

of domination without liability.

14 � +XNXP2QOLQH�� ³1DVLE�.DU\DZDQ�*UHDW�5LYHU�6HPDNLQ�7LGDN� -HODV´��www.hukumonline.com, retrieved on 9 

)HEUXDU\������
15�� %OXPEHUJ�FRQVLGHUV�WKLV�DV�³RQH�RI�WKH�PDMRU�SUREOHPV�LQ�FRPSDQ\�ODZ´��%OXPEHUJ��³7KH�&RUSRUDWH�(QWLW\�LQ�

DQ�(UD�RI�0XOWLQDWLRQDO�&RUSRUDWLRQV´��Delaware Journal of Corporate Law��9RO������������S������

Separate

Legal Entity

         Limited Liability              Pyramid Construction

 Figure l.  Triangle of Liability Issues within a 

Corporate Group



44 MIMBAR HUKUM Edisi Khusus, November 2011, Halaman 1 - 237

7KUHH� LVVXHV� FRQFHUQLQJ� D� SDUHQW¶V�

liability within a corporate group, as pictured 

LQ�¿JXUH����DUH�DV�IROORZV�

1. the insertion of a subsidiary into a 

corporate group construction does  

not nullify the acknowledgment of  

such company as a separate legal 

company, and therefore, companies 

within the group are still considered as 

independent legal entities. A parent is 

not liable for legal conducts performed 

by its subsidiaries, even when its 

control over its subsidiaries resulted 

in economic dependence of such 

subsidiaries;

2. as shareholder of its subsidiaries, a 

parent is granted a protection in form of 

limited liability against its subsidiaries’ 

inability in settling their affairs with 

third parties; and

3. within a corporate group with pyramid 

construction, a parent will possess a 

limited liability within limited liability 

DJDLQVW� LWV�JUDQG�VXEVLGLDULHV¶� LQDELOLW\�

to settle their affairs with third parties. 

7KH�PRUH�WLHUV�RI�VXEVLGLDULHV��WKH�PRUH�

limited liabilities a parent will possess.

Within a corporate group construction, 

a parent does not have to take form of a 

OLPLWHG� OLDELOLW\� FRPSDQ\�� 7KH� OHJDO� HQWLW\�

status of a subsidiary is a logical option 

chosen by the ultimate shareholder, namely 

WKH�SDUHQW�� LQ�RUGHU� WR�REWDLQ�EHQH¿WV� IURP�

VXFK�VWDWXV��,W�LV�DOVR�EHQH¿FLDO�IRU�D�SDUHQW�WR�

possess limited liability over its subsidiaries. 

As such, a parent would only be liable for 

 as much as the amount of its shareholding 

in a subsidiary. 

7KH�SRVLWLRQ�RI�D�SDUHQW�DV�VKDUHKROGHU�

and central management of its subsidiaries 

bring into evident that a parent possesses a 

different economic role than an individual 

VKDUHKROGHU� LQ� D� OLPLWHG� OLDELOLW\� FRUSRUD�

tion. Nevertheless, company law does not 

differentiate the two types of shareholders. 

7KXV�� D� SDUHQW�ZRXOG� DOVR� EH� SURWHFWHG� E\�

the limited liability principle. All in all, 

this position of a parent does not nullify 

its entitlement of limited liability over its 

subsidiaries.

C. The Relationship between a Parent 

and Subsidiary within a Corporate 

Group

7KH� FRPSDQ\� ODZ� KDV� OHJLWLPDWHG� WKH�

factual conditions of corporate groups by 

allowing a company to obtain or acquire  

other companys’ shares16� WKURXJK�HVWDEOLVK�

ment of subsidiaries, shares acquisition, 

joint venture agreements, or spin off.  

16�� +LVWRU\� KDYH� WROG� WKDW� WKH� HVWDEOLVKPHQWV� RI� FRUSRUDWH� JURXSV� LQ� WKH� 8QLWHG� 6WDWHV� ZHUH� PDUNHG� E\� WKH�

revolution on business organizations through the allowance of a company to obtain or acquire other com�

SDQLHV¶� VKDUHV��7KH�QHHG� WR� LQFUHDVH� LQYHVWPHQW� YDOXHV� DQG� WKH� UHVSRQVH� DJDLQVW� SUHVVXUHV� RQ�EXVLQHVVHV� DW�

WKDW� WLPH�KDYH�HQFRXUDJHG� WKH� HQDFWPHQW�RI� VXFK�SURYLVLRQV��6HH��%OXPEHUJ��������The American of Com-

pany Law��7KLV� GUDPDWLF� FKDQJH�ZDV� LQLWLDWHG� IURP� ����� WR� ����� LQ�1HZ� -HUVH\��ZKHUH� D� ODZ�ZDV� HQDFW�

HG� WR� DOORZ�D� FRPSDQ\� WR� REWDLQ�RU� DFTXLUH� RWKHU� FRPSDQLHV¶� VKDUHV�� ,Q� RWKHU�ZRUGV�� WKH�1HZ� -HUVH\�6WDW�

XWH� KDG� DOORZHG� WKH� IRUPDWLRQ� RI� KROGLQJ� FRPSDQLHV�� 6HH�� %OXPEHUJ�� ³7KH� 7UDQVIRUPDWLRQ� 2I� 0RGHUQ�

&RUSRUDWLRQ�/DZ��7KH�/DZ�2I�&RUSRUDWH�*URXSV´��The Connecticut Law Review��9RO������������:LWKLQ� WKH�

QH[W� GHYHORSPHQWV�� PRUH� 86� VWDWHV� DGRSWHG� WKLV� ODZ�� UHVXOWHG� LQ� WKH� FUHDWLRQV� RI� ODUJH�VFDOHG� EXVLQHVVHV�

WKURXJK�FRPSDQ\�DFTXLVLWLRQV��7KLV� ODZ�DXWKRUL]LQJ� WKH� LQWHU�FRPSDQ\�VWRFN�RZQHUVKLS�KDV�EHFDPH�D� WXUQ�

LQJ�SRLQW�IRU�EXVLQHVV�GHYHORSPHQWV�LQ�WKH�86��6HH��$OIUHG�'XSRQW�&KDQGOHU��������Strategy and Structure: 

Chapters in the History of the Industrial Enterprise��0�,�7��3UHVV��&DPEULGJH�
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A substantial shareholding of a parent in 

its subsidiaries entitles the former a voting 

ULJKW�LQ�WKH�*HQHUDO�0HHWLQJ�RI�6KDUHKROGHUV�

�*06�� RI� WKH� VXEVLGLDU\�� 6XFK� PDQQHU� RI�

shareholding also grants a parent to appoint 

members of the Board of Directors and/or 

%RDUG�RI�&RPPLVVLRQHUV�RI� WKH� VXEVLGLDU\��

and transfers the control of the subsidiary 

to other companies upon an agreement. 

Generally, the ownership of shares of 

a company on another company would 

FUHDWH�D�SDUHQW�VXEVLGLDU\�UHODWLRQVKLS��7KLV�

relationship would then establish a corporate 

group construction.

$� SDUHQW�VXEVLGLDU\� UHODWLRQVKLS� HVWD�

blishes an authority of the parent to control 

and coordinate business activities of its 

subsidiary in order to support the common 

objectives of the corporate group as an 

economic unity. An issue arises when the 

company law upholds the legal independency 

of both the parent and subsidiary, whereas 

the formation of a corporate group is meant 

WR� FUHDWH� DQ� HFRQRPLF� XQLW\�� 7KLV� OHDGV� WR�

a tension between legal independency and 

economic unity.

7KH�WHQVLRQ�EHWZHHQ�OHJDO�LQGHSHQGHQFH�

and economic unity has led to the emergence 

RI�D�SDUDGR[�EHWZHHQ�WKH�OHJDO�LQGHSHQGHQFH�

of a parent and its subsidiaries, and the 

economic dependence of a subsidiary. 

7KH� OHJDO� LQGHSHQGHQFH�RI� D�SDUHQW� DQG� LWV�

subsidiaries resulted in the former not being 

liable against legal conducts performed 

E\� WKH� ODWWHU�� &RQYHUVHO\�� WKH� HFRQRPLF�

dependence of a subsidiary resulted in the 

management of such subsidiary not for the 

sole purpose of achieving its interests.

Furthermore, the tension between 

legal independence and economic unity 

often creates different perceptions on  

how to treat a parent and its subsidiaries  

ZLWKLQ� D� FRUSRUDWH� JURXS�� 7KLV� FRQGLWLRQ�

can be observed in the case concerning 

6\QGLFDWLRQ� %DQN¶V� UHTXHVW� RI� EDQNUXSWF\�

GHFODUDWLRQ� DJDLQVW� 37� 2PHWUDFR� &RUSRUD�

tion� DQG� LWV� VXEVLGLDU\��37�2PHWUDFR�0XOWL�

$UWKD�� ,Q� WKLV� FDVH��37�2PHWUDFR�&RUSRUD�

tion acts as debtor and &RUSRUDWH guarantor  

LQ�D�ORDQ�DJUHHPHQW�FRQFOXGHG�E\�37�2PH�

WUDFR� 0XOWL� $UWKD� ZLWK� WKH� 6\QGLFDWLRQ� 

%DQN�� %\� YLUWXH� RI� D� 5ROO�2YHU� )DFLOLW\�

$JUHHPHQW�� 37�2PHWUDFR� &RUSRUDWLRQ and  

37� 2PHWUDFR� 0XOWL� $UWKD� DOWRJHWKHU�

FRQVWLWXWHV� D� FRUSRUDWH� JURXS�� 7KH�

&RPPHUFLDO� &RXUW� HYHQWXDOO\� UHMHFWHG� WKH�

SODLQWLII¶V�UHTXHVW��DV�VXFK�UHTXHVW�ZDV�¿OHG�

through two separate lawsuits.

-XGJHV� RI� WKH� &RPPHUFLDO� &RXUW�

UXOHG� WKDW� WKH� LQWHU�GHSHQGHQFH� HVWDEOLVKHG�

EHWZHHQ�37�2PHWUDFR�&RUSRUDWLRQ� DQG�37�

2PHWUDFR�0XOWL�$UWKD� WKURXJK� WKH� FRQFOX�

VLRQ�RI�D�V\QGLFDWLRQ�ORDQ�DJUHHPHQW�UHQGHU�

both companies of being in an economic 

XQLW\�� 7KH� &RXUW� GLVUHJDUGHG� WKH� VHSDUDWH�

OHJDO�HQWLW\�VWDWXV�RI�ERWK�FRPSDQLHV��ZKLFK�

ZRXOG� UHVXOW� LQ� WKH� UHTXHVW� ¿OHG� WKURXJK�

two separate lawsuits. With regards to the 

GHFLVLRQ�� WKH� 6XSUHPH� &RXUW� QXOOL¿HG� WKH�

&RPPHUFLDO� &RXUW¶V� UHMHFWLRQ�� UXOLQJ� WKDW�

Government Regulation in Lieu of Law 

1XPEHU� �� RI� ����� GRHV� QRW� FRQIHU� WKDW�

lawsuits against a corporate group should 

EH� ¿OHG� LQ� RQH� ODZVXLW�� $V� D� UHVXOW�� WKH�

6\QGLFDWLRQ� %DQN� ZDV� SHUPLWWHG� WR� VXH�

both companies separately, insofar as the 

requirements for request for bankruptcy 

GHFODUDWLRQ�ZHUH�IXO¿OOHG�

7KH� DERYH� FDVH� KDV� VKRZQ� KRZ� WKH�

&RPPHUFLDO�&RXUW�DQG�6XSUHPH�&RXUW�KDYH�
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different perceptions regarding the status  

of a parent and its subsidiaries within a 

FRUSRUDWH�JURXS�FRQVWUXFWLRQ��7KH�UROO�RYHU�

IDFLOLW\� DJUHHPHQW� EHWZHHQ� 37� 2PHWUDFR�

&RUSRUDWLRQ�DQG�LWV�VXEVLGLDU\�37�2PHWUDFR�

Multi Artha was meant to achieve the 

objectives of the group as an economic  

XQLW\��7KHUHIRUH��WKH�&RPPHUFLDO�&RXUW�KHOG�

WKDW� WKH� FRPSODLQW�¿OHG�E\� WKH�6\QGLFDWLRQ�

%DQN� VKRXOG� EH� ¿OHG� LQ� RQH� ODZVXLW��

&RQYHUVHO\�� WKH� 6XSUHPH� &RXUW� KHOG� WKDW�

37�2PHWUDFR�&RUSRUDWLRQ and its subsidiary 

37�2PHWUDFR�0XOWL�$UWKD�DUH�VHSDUDWH�OHJDO�

HQWLWLHV�� DQG� WKHUHIRUH� WKH� FRPSODLQW� ¿OHG� 

E\� WKH�6\QGLFDWLRQ�%DQN�VKRXOG�EH�¿OHG� LQ�

two lawsuits.

D. The Legal Independence of a Parent 

and a Subsidiary

8QWLO� QRZ�� ,QGRQHVLD� LV� \HW� WR� KDYH�

VSHFL¿F� UHJXODWLRQV� RQ� FRUSRUDWH� JURXSV�� 

7KH� JRYHUQDQFH� RI� FRUSRUDWH� JURXSV� LV�

performed in accordance with the company 

status of the companys forming the group. 

7KHUHIRUH��WKH�UHODWLRQVKLS�EHWZHHQ�D�SDUHQW�

and its subsidiary having limited liability 

company status is to be conducted in 

accordance with the law on limited liability 

companies.

As the rules within the company  

law are intended to govern independent 

companys,17� LW� GH¿QHV� D� SDUHQW�VXEVLGLDU\�

relationship as the relationship between two 

separate legal entities.��� 7KH� LQVHUWLRQ� RI� D�

VXEVLGLDU\� LQWR�D�FRUSRUDWH�JURXS�FRQVWUXF�

tion does not nullify the legal independency 

of that subsidiary.19� 7KHUHIRUH�� VXFK�

subsidiary has its own capacity to perform 

legal conducts, whereas its parent is not 

liable to such conducts.

7KH� UHODWLRQVKLS� RI� SDUHQW� DQG� VXEVL�

diary within a corporate group does not 

nullify their independent liabilities as 

VHSDUDWH� OHJDO� HQWLWLHV�� 7KHUHIRUH�� EDVLF�

regulations contained in the law, such as the 

legal status, the independency, and limited 

liabilities, would also be applicable to 

members of a corporate group.��

7KH� HVWDEOLVKPHQW� RI� D� FRPSDQ\�

generates its legal status of being an 

LQGHSHQGHQW� OHJDO� HQWLW\�� 7KLV� LV� LQ�

DFFRUGDQFH�ZLWK�$UWLFOH���SRLQW���RI�WKH������

//&$��ZKLFK�FRQIHUV�WKDW�D�OLPLWHG�OLDELOLW\�

company is a legal entity. According to  

17  Fundamentally, the law of companys is applicable for companys in their single and independent form.  

,W�FRPSULVHV�RI�D�VHW�RI�UXOHV�JRYHUQLQJ�FRPSDQ\�¿QDQFLQJ�DQG�ULVNV�DOORFDWLRQ��7KH�HVWDEOLVKPHQW�RI�D�FRP�

SDQ\�OHDGV�WR�LWV�HQWLWOHPHQW�RI�DQ�LQGHSHQGHQW�OHJDO�VWDWXV�DORQJ�ZLWK�LWV�HQWDLOLQJ�ULJKWV�DQG�REOLJDWLRQV��7KLV� 

status further entitles a company to possess assets and liabilities, and to perform a legal conduct of its own. 

As it is for other legal subjects, a company has an independent capacity to act and simultaneously be liable for 

DQ\�FRQVHTXHQFHV�UHVXOWLQJ�IURP�WKH�SHUIRUPDQFH�RI�VXFK�DFW��7KLV�LV�FRPPRQO\�NQRZQ�DV�WKH�ubi commoda, 

ibi incommoda principle. Antunes, 1994, Liability of Corporate Groups��.OXZHU�/DZ�DQG�7D[DWLRQ�3XEOLVKHUV��

Boston.
���� (OXFLGDWLRQ�WR�$UWLFOH����SDUDJUDSK�����RI�WKH�����//&$�SURYLGHV�GH¿QLWLRQV�RI�SDUHQW�DQG�VXEVLGLDU\��8QIRUWX�

QDWHO\��WKHVH�GH¿QLWLRQV�GR�QRW�H[LVW�LQ�WKH������//&$��ZKLFK�LV�FXUUHQWO\�HQIRUFHG�
19  Within a corporate group construction, a subsidiary need not be an independent legal entity or a limited  

OLDELOLW\� FRPSDQ\��7KH� OHJDO� LQGHSHQGHQFH�RI� D� VXEVLGLDU\� LV� D� ORJLFDO�RSWLRQ�RI� D�SDUHQW� LQ�RUGHU� WR�REWDLQ�

EHQH¿WV�IURP�LWV�VXEVLGLDU\¶V�LQGHSHQGHQFH��DQG�WKXV�ZRXOG�SUHYHQW�WKH�IRUPHU�IURP�EHLQJ�OLDEOH�RI�WKH�ODWWHU¶V�

legal conducts.
���� 0DJDLVD��³&RUSRUDWH�*URXSV�DQG�9LFWLPV�RI�&RUSRUDWH�7RUWV�±7RZDUGV�D�QHZ�$UFKLWHFWXUH�RI�&RUSRUDWH�/DZ�LQ�

a Dynamic Marketplace”, Law, Social Justice & Global Development Journal��������S����



47Sulistiowati, Extension of Parent Company’s Liability Against Third Parties

the Black’s Law Dictionary, a legal entity21 

is an entity, other than a natural person,  

ZKR� KDV� VXI¿FLHQW� H[LVWHQFH� LQ� OHJDO�

contemplation that it can function legally, 

be sued or sue and make decisions through 

agents as in the case of Corporation.22 

%DVHG� RQ� WKDW� GH¿QLWLRQ�� D� OHJDO� HQWLW\� LV�

an independent subject of law, similar to 

a natural person who possesses his own 

capacity in performing legal conducts, being 

VXHG��RU�¿OHV�D�ODZVXLW�

As an independent legal subject, a 

company possesses a legal independency 

in performing its own legal conducts. 

Any conduct performed by the company 

is considered solely as the conduct of that 

company, the yields of which is being 

attributed to the same company as its 

SURSHUWLHV�� 6LPLODUO\�� ORVVHV� DQG� OLDELOLWLHV�

of such company are burdened to that 

company.23  7KH� DSSOLFDWLRQ� RI� WKH� VH�

parate legal entity principle on parent and 

subsidiary companies implies that a parent 

company is not liable for any conduct 

that has been performed by its subsidiary 

company. Meanwhile, as the shareholder of 

the subsidiary company, a parent company 

has a limited liability proportionate to its 

SDLG�XS�FDSLWDO��DQG� WKHUHIRUH�KDV�D� OLPLWHG�

liability against the subsidiary’s inability to 

settle its affairs with third parties.

At earlier stages, the limited liability 

principle is meant for a single company, 

ZKHUHDV� WKH� IDFWXDO� LQWHU�FRPSDQ\� FRQWURO�

is being disregarded, and even considered 

XQODZIXO�� 7KLV� ZDV� WUXH�� DV� LQWHU�FRPSDQ\�

control relationship among independent 

OHJDO� HQWLWLHV� LV� FRQVLGHUHG� QRQ�DUWLFXODU� WR�

be governed in the same law. A company 

may not have a duality of being a separate 

legal entity and an entity being dependent  

on another company.24

E. Economic Dependence of a Subsi-

diary

7KH� FRQWURO� RI� D� SDUHQW� FRPSDQ\�

on its subsidiary company has been the 

major change towards recognition of the  

law to current business practices. It has  

PDGH� VLJQL¿FDQW� FKDQJH� WR� WKH� HDUOLHU�

conceptions of companies. Initially, the 

company laws prohibited control of 

21� 6FKLOIJDDUGH�VWDWHG�WKDW�D�rechtspersoon betekent drager van rechten en plichten (a legal entity, like a natural 

person, is a legal subject in possession of rights and obligations). A company can become a debtor or creditor, be 

SDUWLHV�RI�DQ�DJUHHPHQW��DQG�HVWDEOLVK�DQRWKHU�FRPSDQ\��3��YDQ�6FKLOIJDDUGH��������Van de BV en de NV, Gouda 

Quint, Deventer, p. 1.
22  Bryan A. Garner (ed.), 1999, Black’s Law Dictionary����HGQ���:HVW�*URXS��6W��3DXO��S������
23  Rudi Prasetya, Loc.cit.
24  Amongst the mainstreams on this matter are the company nominalism and company realism schools of thought. 

Iwai submitted that a company is not a legal person or even a thing, but rather a unique amalgamation of the 

two, as it can possess and be possessed. With regards to a company’s capability to possess its own assets, this 

FDQ�RQO\�EH�SRVVLEOH�LI�D�OHJDO�SHUVRQ�H[LVWV��&RQWUDGLFWRU\�WR�D�QDWXUDO�SHUVRQ�WKDW�PD\�QRW�EH�SRVVHVVHG��D�

company is being possessed by its shareholders. Based on those proportions, a company is essentially an entity 

WKDW�SHUIRUPV�FRRUGLQDWLQJ�IXQFWLRQV�EDVHG�XSRQ�D�FRPSOH[�FRQWUDFWXDO�UHODWLRQVKLS�EHWZHHQ�VKDUHKROGHUV�DQG�

RXWVLGH�SDUWLHV��)XUWKHUPRUH��,ZDL�HPSKDVL]HG�WKDW�D�FRPSDQ\�LV�QRW�D�QH[XV�RI�FRQWUDFWV��EXW�UDWKHU�D�PDWWHU�

belongs to the shareholders, who are fully capable of participating as owners of the company’s assets upon a 

contractual relationship. Duality of a company as a person or thing refers to the company’s action to possess 

DQRWKHU�FRPSDQ\��YLFH�YHUVD��,ZDL�LOOXVWUDWHG�WKDW�WKLV�GXDOLVP�KDG�EHHQ�RFFXUUHG�VLQFH������ZKHQ�WKH�6WDWH�RI�

1HZ�-HUVH\��8QLWHG�6WDWHV��OHJLWLPDWHG�WKH�IRUPDWLRQ�RI�KROGLQJ�FRPSDQLHV��$W�ODWHU�VWDJHV��FRPSDQ\V�LQ�86�

and other countries are allowed to acquire other company’s shares.
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a company on another company, as it  

was considered not in accordance with 

WKH� EDVLF� LGHD� RI� FRPSDQ\¶V� LQGHSHQ� 

dence.25

:LWKRXW� DQ\�FKDQJH�ZLWKLQ� WKH�FRUSR�

rate law concerning shareholding activities 

of one company on another company, the 

formation of a corporate group would have 

QHYHU� H[LVWHG��$� SDUHQW¶V� FRQWURO� LV� DLPHG�

at directing various business relations and 

activities of subsidiaries, performed by a 

central management. It is a factual notion 

GHULYHG� IURP� EXVLQHVV� UHDOLWLHV� RI� D� FRUSR�

UDWH� JURXS�� 7KH� FHQWUDO� PDQDJHPHQW� LV�

meant to control and coordinate subsidiaries 

in order to achieve the common goal of the 

group as an economic unity.

7KH�DXWKRULW\�RI�D�FRPSDQ\�WR�FRQWURO�

DQRWKHU� FRPSDQ\� KDV� OHG� WR� WKH� H[LVWHQFH�

of central management and control within a 

corporate group, through which the interests 

of the member companies are directed at 

supporting the group’s interests. However, 

WKH�H[LVWHQFH�RI�D�FHQWUDO�PDQDJHPHQW�LV�QRW�

imperative in establishing a corporate group. 

7KH�DXWKRULW\�RI�D�FRPSDQ\�WR�FRQWURO�DQRWKHU�

FRPSDQ\� LV� EDVHG� RQ� LQWHU�FRPSDQ\� VKDUH�

RZQHUVKLS�� LQWHU�FRPSDQ\�GLUHFWRUVKLS��DQG�

a control agreement.

7KH�FRQWURO�RI�D�SDUHQW�RQ�LWV�VXEVLGLDU\�

consequently changes the status of the latter 

company from being subject of control  

to object of control. A company is a subject  

of control when it possesses legal 

independence to perform its business in 

accordance with the purposes and objectives 

FRQWDLQHG�LQ�LWV�HVWDEOLVKLQJ�GRFXPHQWV��7KH�

transformation of a company to become an 

object of control is marked by the cease 

of institutional framework of the company 

as a single business unit and become an 

organizational instrument that is being 

FUHDWHG�DQG�PDQDJHG�E\�D�PXOWL�XQLW��PXOWL�

IXQFWLRQ�� DQG� PXOWL�QDWLRQDO� FRPSDQ\�

network.26

7KH� UHJXODWLRQV� RI� YDULRXV� FRPSDQ\�

FRQWURO�LQVWUXPHQWV�WKDW�H[LVW�LQ�D�FRUSRUDWH�

JURXS��VXFK�DV� LQWHU�FRPSDQ\�VWRFN�RZQHU�

VKLS�� LQWHU�FRPSDQ\� DJUHHPHQW�� DQG� LQWHU�

company management in the company law 

have proven that the law has acknowledged 

DQG� HYHQ� VXSSRUWHG� WKH� H[LVWHQFH� RI� D�

corporate group. Without such regulations, 

formation of a corporate group would have 

been beyond imagination.

F. Liability of a Parent within a Cor-

porate Group Construction

As previously elaborated, the issue 

concerning a parent’s liability against third 

parties of its subsidiary within a corporate 

group is resulted from application of the 

separate legal entity and limited liability 

principles, and as an implication of a 

pyramid corporate group construction in 

which a parent has limited liability within 

limited liability against grand subsidiaries’ 

OHJDO� FRQGXFWV�� 7KH� GXDOLVP� RI� D� SDUHQW�

being shareholder and central management 

of the group does net render the emergence 

of liability of such parent against its 

subsidiary’s legal conducts.

7KH�LVVXH�UHJDUGLQJ�D�SDUHQW¶V�OLDELOLW\� 

is resulted from the company law design 

25�� .OHLQ��������Die wirtschaftlichen und sozialen Grundlagen des Rechts der Erwerbgesellschaften, F.Vahlen Berlín.
26 Antunes, Loc.cit.
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itself, which is designed as to govern the 

LQWHUHVWV�RI�D�VLQJOH�FRPSDQ\��&RQFHSWXDOO\��

the company law is aimed at governing 

the relationship between a company and 

its personal shareholders.27� 7KXV�� WKH�

ODZ� H[SHULHQFHV� IDOOV� EHKLQG� DSSOLHG� LQ� D�

corporate group construction. Meanwhile, 

courts have not recognized the difference 

between the liability of a single company 

and a parent’s liability against its controlled 

subsidiary.28

In Indonesia, the application of limited 

liability principle is governed in Article 

�� SDUDJUDSK� ���� RI� WKH� ����� //&$�� 7KH�

provision confers that a shareholder of a 

company may not be made liable for losses 

suffered by the company in an amount 

H[FHHGLQJ� KLV� VKDUHV� RQ� WKDW� FRPSDQ\��

)XUWKHUPRUH�� WKH� H[SODQDWRU\� QRWH� WR� WKH�

DUWLFOH� VWDWHG� WKDW� WKH� SURYLVLRQ� DI¿UPV� WKH�

unique characteristic of a company, in which 

a shareholder would only be made liable 

IRU� DQ� DPRXQW� QRW� H[FHHGLQJ� KLV� DPRXQW�

RI�VKDUHV� LQ� WKDW�FRPSDQ\��7KLV�PHDQV� WKDW�

a shareholder would be protected by the 

limited liability principle, with which it 

would not be made liable personally against 

agreements concluded by its subsidiary, 

and thus against any losses suffered by 

VXFK�VXEVLGLDU\��LQ�DQ�DPRXQW�H[FHHGLQJ�LWV�

amount of shares in that subsidiary.

A corporate group, being an association 

of separate legal entities and an economic 

unity, has created a loophole between 

juridical aspects and business realities of a 

corporate group. Limited liability principle 

ZRXOG�EH�DSSOLFDEOH��DV�WKH\�DUH�DOO�OLPLWHG�

OLDELOLW\� FRPSDQLHV�� &RQYHUVHO\�� PDMRULW\�

share ownership, directorship, and control 

agreement have given a parent company 

the authority to be a central management  

and control for its subsidiary companies. 

7KLV� HVWDEOLVKHV� WKH� HFRQRPLF� XQLW\� RI� D�

FRUSRUDWH� JURXS�� 7KHUHIRUH�� WKH� GXDOLVP�

of a parent being a shareholder and 

central management of its subsidiary is  

obvious.

7KH�VHSDUDWH�OHJDO�HQWLW\�DQG�HFRQRPLF�

unity principles have created a tension 

between the upholding of company’s  

legal independence and the factual control 

of a parent on its subsidiary companies 

resulting in a corporate group and, thus, an 

HFRQRPLF� XQLW\�� 7KLV� WHQVLRQ� KDV� EHFRPH�

the nature of a corporate group, particularly 

when a corporate group is being governed 

using the basic company law.

7KH� WHQVLRQ� EHWZHHQ� WKH� OHJDO� LQGH�

pendence of a subsidiary company and 

factual control of its parent company 

is casuistic depending on the degree of  

control of the parent company, which in 

WXUQ� LQÀXHQFHV� WKH�GHJUHH�RI� LQGHSHQGHQFH� 

of the subsidiary company to disregard orders 

and instructions from its parent company. 

Furthermore, the degree of control of the 

parent company and the degree of legal 

independence of the subsidiary company 

determines the application of limited liability 

against the parent company concerning the 

inability of its subsidiary company to settle 

its own affairs with third parties.

27� .XUW�$��6WUDVVHU��³5HSODFLQJ�0LVXVHG�/LPLWHG�/LDELOLW\�ZLWK�(QWHUSULVH�$QDO\VLV�LQ�&RUSRUDWH�*URXSV´��Paper, 

SUHVHQWHG� DW� &RQIHUHQFH� RQ� &RUSRUDWH�$FFRXQWDELOLW\�� /LPLWHG� /LDELOLW\�� DQG� WKH� )XWXUH� RI� *OREDOL]DWLRQ�� 

/RQGRQ��������-XO\������
��� %OXPEHUJ��³7KH�/DZ�RI�&RUSRUDWH�*URXSV´��,,,�����II�
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By virtue of legal independence of 

a company, the regulation of a corporate 

JURXS� XVLQJ� WKH� VLQJOH�FRPSDQ\� DSSURDFK�

has established loopholes, particularly 

concerning the absence of a principle that 

overcomes the issue of a parent company’s 

liability over its subsidiary company. 

7KHUHIRUH�� FDVHV� FRQFHUQLQJ� FRUSRUDWH�

JURXSV� FDQ� KDUGO\� EH� SUHGLFWHG�� 7KLV� LV�

DOVR�FDXVHG�E\�WKH�UXOH�H[FHSWLRQ�DSSURDFK�

used in solving cases concerning such  

issue.

Meanwhile, as regards where to draw 

the line from case laws, there has not been 

FRQVLVWHQF\� LQ� GH¿QLQJ� FDVHV� LQ� ZKLFK�

WKH� FRXUW� MXVWL¿HV� WKH� QXOOL¿FDWLRQ� RI� OHJDO�

LQGHSHQGHQFH��&RXUWV� RIWHQ� GLVUHJDUG� OHJDO�

independence of member companies of 

a corporate group, resulting in the parent 

company be made liable for its subsidiary 

company’s liabilities.

7KH� EXUGHQLQJ� RI� OLDELOLW\� DJDLQVW� D�

parent on its subsidiary’s debts is rather 

LPSRVVLEOH�� H[FHSW� LQ� SDUWLFXODU� FLUFXP�

VWDQFHV�ZKHUH�IDFWV�FRQFHUQLQJ�QXOOL¿FDWLRQ�

of legal independence of a group member 

DULVH��7KLV�LV�EDVHG�RQ�WKH�³UXOH�H[FHSWLRQ´�

DSSURDFK�� &RXUW¶V� DQDO\VLV� VKRXOG� EH�

LQLWLDWHG�E\�WKH�DVVXPSWLRQ�WKDW�DOO�DI¿OLDWHG�

companies are separate legal entities, and 

therefore have their own liabilities before 

the law. Only because the occurrence of 

special conditions can courts disregard such 

assumption.

2WKHU� WKDQ� GH¿QLQJ� WKH� UHODWLRQVKLS�

between a parent company and its 

subsidiary company, the separate legal 

entity principle should also be utilized to 

GH¿QH� WKH� UHODWLRQVKLS� EHWZHHQ� D� VXEVL� 

GLDU\� FRPSDQ\� DQG� WKLUG� SDUWLHV�� $� VXEVL�

diary company should be made liable  

for its affairs with third parties. In principle,  

a parent company or other member  

companies of the group does not have  

direct interests on affairs conducted by a 

subsidiary company with third parties. As 

such, a parent company or other member 

companies of the group may not be made 

liable for any unsettled affair a subsidiary 

company may have with third parties, 

nor may it be entitled a right out of the 

relationship between a subsidiary company 

and third affairs.

Within a corporate group construction, 

an issue arises when a parent company 

dominates the management of its subsidiary 

company causing the latter company being 

an instrument of the former corporation. 

6XFK� FRQGLWLRQ� SXWV�PLQRULW\� VKDUHKROGHUV��

creditors, or employees of the subsidiary 

company in a vulnerable circumstance 

against the opportunistic attitude of the 

parent company to disregard them. As a 

response to this issue, several jurisdictions, 

primarily Germany, has governed corporate 

groups in details, taking into account the 

various legal issues within.

Furthermore, it often occurs that 

transactions among member companies 

DUH� GHVLJQHG� WR� UHGXFH� SUR¿WV� RI� PLQRULW\�

shareholders or creditors of subsidiary 

companies. In other words, such third 

parties would incur losses from transactions 

FRQGXFWHG� E\� WKH� JURXS�� )RU� H[DPSOH�� WKH�

YDOXH�DGGHG� \LHOGHG� IURP� SURGXFWLRQ� DQG�

distribution of assets from one member 

company to another may be reduced or 

eliminated, resulting in losses for creditors, 

particularly when the transferee of these 

assets could not present collateral.
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A substantial shareholding of a parent 

on its subsidiary entitles the right of the 

parent company a voting right in the General 

0HHWLQJ� RI� 6KDUHKROGHUV� �*06�� RI� WKH�

subsidiary. Moreover, this shareholding 

generates an incentive and authority of 

the parent to make strategic decisions and 

performs changes in the management in 

order to support the common objectives of 

the corporate group as an economic unity. 

7KHUHIRUH�� D� FOHDU� VHSDUDWLRQ� EHWZHHQ� D�

parent and its subsidiary within a corporate 

group has become vague.

Liability issues have become more 

FRPSOLFDWHG� LQ� ,QGRQHVLD�� VSHFL¿FDOO\� 

when corporate group constructions tend 

to form a pyramid by having more than 

RQH� WLHUV� �PXOWL�WLHUV��� 7KLV� ZRXOG� DIIHFW�

the application of limited liability of  

the shareholders, in the sense that 

shareholders would have more limited 

liabilities concerning torts conducted  

by its subsidiary. It would create limited 

liability within limited liability, particularly 

ZKHQ� WKH� WRUW� LV� FRQGXFWHG� E\� ORZHU�WLHU�

subsidiaries.

Figure 2. 

Hierarchy of Limited Liability of Parent on its Company
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Based on the above picture, the degree 

of limited liability of a parent can be 

FRQVWUXFWHG�DV�IROORZV�

1. a parent possesses a limited liability on 

WRUWV�FRPPLWWHG�E\�¿UVW�WLHU�VXEVLGLDU\�

2. a parent possesses a limited liability in 

limited liability on torts committed by 

VHFRQG�WLHU�VXEVLGLDU\��DQG

3. a parent possesses a limited liability 

in limited liability in limited liability 

RQ� WRUWV� FRPPLWWHG� E\� WKLUG�WLHU� VXE�

sidiary.

7KLV� FRQGLWLRQ�PD\� OHDG� WR� WKH� HPHUJHQFH� 

of opportunistic attitude of the parent  

WRZDUGV� H[SDQVLRQV� RI� ULVNV� WR� ORZHU�WLHU�

VXEVLGLDU\� FRPSDQLHV��%\� YLUWXH� RI� WKH� VH�

parate legal entity principle, a parent would 

have limited liability on its subsidiary.29

8VLQJ� WKH� FRPSDQ\� JRYHUQDQFH� DS�

proach within a single company, the limited 

liability principle, which is applicable to 

independent shareholders, is a consequence 

of separation of ownership and control 

SULQFLSOH��7KH�ODWWHU�SULQFLSOH�SRVWXODWHV�WKDW�

shareholders do not have the power to prevent 

the company from suffering business losses. 

As such, had the company not being able 

to settle its liabilities against third parties, 

they may not be made liable for amounts 

H[FHHGLQJ�LWV�SRUWLRQ�RI�VKDUHKROGLQJ

On the contrary, the company 

governance approach within a corporate 

group indicates the tendency to reunify 

ownership and control over a subsidiary 

FRPSDQ\��7KLV�PDWFKHV�ZLWK�WKH�GRXEOH�UROH�

of a parent company of being a shareholder 

and central management and control of the 

subsidiary company. 

Once again, the liability of a parent 

company on third parties’ losses resulted 

IURP� WKH� VXEVLGLDU\� SHUIRUPLQJ� LQVWUXF� 

tions from its parent, has become one of  

WKH� PDMRU� LVVXHV� LQ� WKH� ¿HOG� RI� FRUSRUDWH�

JURXS� ODZ��7KH�FUXFLDO�SDUW� LV� WR�GHWHUPLQH� 

the facts regarding degree of a parent’s  

FRQWURO� RQ� LWV� VXEVLGLDU\� OHDGLQJ� WR� GHSHQ�

dency of the latter in performing the 

former’s instructions. If a subsidiary  

clearly performs instructions from its  

parent because of which it suffers losses, 

then the parent may be made liable in 

accordance with the “piercing the corporate  

veil” principle.

7KH� ����� //&$� KDV� SURYLGHG� DQ�

opportunity to apply the piercing the 

company veil principle, which can be used 

to nullify the limited liability of a parent 

company, as a shareholder of its subsidiary 

FRPSDQ\�� 7KLV� SURYLVLRQ� LV� FRQWDLQHG� LQ�

$UWLFOH���SDUDJUDSK�����RI�WKH������//&$��

which confers that the provision contained 

in Article 3 paragraph (1) of the same Act 

GRHV�QRW�DSSO\�LQVRIDU�DV��� 

a) the requirements of being a company 

KDV�QRW�EHHQ�IXO¿OOHG��

b) the relevant shareholder, without  

good faith, is directly or indirectly 

using the company for its own objec�

tives;

29� 6XOLVWLRZDWL�� ³/LPLWHG�/LDELOLW\� GDODP�/LPLWHG�/LDELOLW\� SDGD�.RQVWUXNVL� 3HUXVDKDDQ�.HORPSRN�3LUDPLGD´��

Jurnal Mimbar Hukum��9RO������1R����������
���� $UWLFOH���SDUDJUDSK�����RI�WKH������//&$�FRQIHUV�WKDW�D�VKDUHKROGHU�RI�D�FRPSDQ\�PD\�QRW�EH�PDGH�OLDEOH�

IRU�ORVVHV�VXIIHUHG�E\�WKH�FRPSDQ\�LQ�DQ�DPRXQW�H[FHHGLQJ�KLV�VKDUHV�RQ�WKDW�FRPSDQ\��)XUWKHUPRUH��WKH�H[�

SODQDWRU\�QRWH�WR�WKH�DUWLFOH�VWDWHG�WKDW�WKH�SURYLVLRQ�DI¿UPV�WKH�XQLTXH�FKDUDFWHULVWLF�RI�D�FRPSDQ\��LQ�ZKLFK�

D�VKDUHKROGHU�ZRXOG�RQO\�EH�PDGH�OLDEOH�IRU�DQ�DPRXQW�QRW�H[FHHGLQJ�KLV�DPRXQW�RI�VKDUHV�LQ�WKDW�FRPSDQ\�
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c) the relevant shareholder is involved in 

an unlawful conduct performed by the 

company; or 

d) the relevant shareholder is directly  

or indirectly, and unlawfully using  

the company’s property causing such 

company being unable to settle its li�

abilities with third parties.

7KH� HOXFLGDWLRQ� WR� WKH� DUWLFOH� H[SODLQV�

that in circumstances laid down in the 

article, there is a possibility to nullify the 

limited liability principle. In general, the 

OLPLWHG�OLDELOLW\�SULQFLSOH�PD\�EH�QXOOL¿HG�LI�

it is proven that there is an aggregation of 

properties between the shareholder and the 

company, resulting in the company being 

established solely to pursue its shareholder’s 

personal interests, such as that laid down in 

letter b and letter d.

Based on the above provision, the 

piercing the company veil principle is 

applicable provided that “the factual control 

RI� D� SDUHQW� FDXVHV� WKH� QXOOL¿FDWLRQ� RI� WKH�

subsidiary’s legal independence.” Further, 

it should also be proven that the parent is 

“without good faith, is directly or indirectly 

H[SORLWLQJ� LWV� VXEVLGLDU\� IRU� LWV� RZQ�

objectives,” or that the parent is “directly 

or indirectly, and unlawfully using its 

subsidiary’s property causing such subsidiary 

being unable to settle its liabilities with 

third parties.” In these occurrences, a parent 

should be made liable for losses suffered by 

third parties of its subsidiary.

7KLV� LV� SDUWLFXODUO\� VKRZQ� LQ� WKH�

ODZVXLW� ¿OHG� E\� HPSOR\HHV� RI� 37� ,QWL�

)DVLQGR�,QWHUQDWLRQDO�DJDLQVW� LWV�SDUHQW��37�

*UHDW� 5LYHU� ,QWHUQDWLRQDO�� -XGJHV� RI� WKH�

&RPPHUFLDO� &RXUW� UXOHG� WKDW� OHJDOO\�� ERWK�

companys are separated as they possessed 

WZR� GLIIHUHQW� 6WDWXWHV� RI� 2UJDQL]DWLRQ�� 

7KXV�� WKH� ODZVXLWV� VKRXOG� KDYH� EHHQ� ¿OHG�

VHSDUDWHO\��7KH� MXGJHV� GLVUHJDUGHG� WKH� IDFW�

that the parent had interfered its subsidiary, 

causing the latter stopped operating and  

FRXOG� QRW� IXO¿OO� LWV� REOLJDWLRQV� WR� LWV�

HPSOR\HHV��7KLV�IDFW�FRXOG�KDYH�LQGXFHG�WKH�

application of the “piercing the corporate 

veil” principle, by which the parent would 

KDG�EHHQ� OLDEOH� IRU� VXFK� QRQ�IXO¿OOPHQW� RI�

its subsidiary.

7KH� ULJKWV� DQG� REOLJDWLRQV� RI� WKLUG�

parties of a corporate group, such as creditors 

and minority shareholders, may be affected 

E\�WKH�IDFW�WKDW�WKHLU�GHEWRUV�DUH�EHLQJ�LQWHU�

dependent with other companies within a 

corporate group. A particular circumstance 

H[SHULHQFHG� E\� WKH� JURXS� ZRXOG� IXUWKHU�

affect them in many ways. Mohr opined that 

such circumstance may provide positive or 

negative impacts for third parties.31

In principle, third parties’ rights may 

not be violated by the fact that companies 

are being organized as a group. However, 

these parties usually suffered losses 

resulting from the economic dependence 

of companys being members of a group. In 

this regard, there is a need to provide legal 

protection for these third parties, such as 

loss compensation. Furthermore, lawmakers 

VKRXOG� GHWHUPLQH� ZKHWKHU� WKH� H[LVWLQJ�

tort law would provide such protection, or  

should a new law be enacted.

Once again, the liability of a parent 

on third parties’ losses resulted from the 

31� (PP\�3DQJDULEXDQ�6LPDQMXQWDN��������Perusahaan Kelompok��)DNXOWDV�+XNXP�8QLYHUVLWDV�*DGMDK�0DGD��

<RJ\DNDUWD��S�����
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subsidiary performing instructions from 

its parent, has become one of the major 

LVVXHV� LQ� WKH� ¿HOG� RI� FRUSRUDWH� JURXS� ODZ��

Factually, the relationship between a parent 

and its subsidiary through share ownership, 

directorship, and control agreement could 

not justify the proportion that the parent’s 

control over its subsidiary has resulted in 

the obligation of the subsidiary company 

to perform instructions from its parent 

company, per se.

Furthermore, the separate legal entity 

principle upheld by the company law 

leading to domination of parent over its 

subsidiary, does not justify the liability of 

the parent against losses suffered by third 

parties of its subsidiaries on the reason of 

HFRQRPLF�GHSHQGHQFH��7KLV� LV� WUXH�EHFDXVH� 

a subsidiary is independent and being subject 

RI�ODZ��7KHUHIRUH��WKH\�FDQ�EH�EURXJKW�EHIRUH�

the court for torts against their third parties. 

7KLV� SURYHV� WKDW� GRPLQDWLRQ� RI� D� SDUHQW�

in the managing their subsidiary does not 

render the parent to be liable against third 

parties of its subsidiaries.

$� �����VKDUH� RZQHUVKLS� RI� D� VXE�

sidiary company would grant control for the 

parent company. However, such majority 

share ownership does not automatically 

HQVXUH�D�GD\�WR�GD\�FRQWURO�DQG�PDQDJHPHQW�

of a subsidiary.

A control by a parent on its subsidiary 

is factual in order to achieve economic 

LQWHUHVWV� RI� WKH� JURXS�� 6XFK� FRQWURO� KDV�

resulted in the domination of a parent on 

its subsidiary, causing the latter to lose its 

legal independency as it fully performs its 

parent’s instructions or policies. However, 

such control is usually limited to strategic  

matters, leaving a subsidiary retains its 

LQGHSHQGHQF\� LQ� GDLO\� FRPSDQ\� PDQD�

gement.

)XUWKHUPRUH��WKH�GHJUHH�RI�FRQWURO�FDQ� 

QRW� EH� TXDQWL¿HG� VROHO\� WKURXJK� VKDUH�

RZQHUVKLS�� FRQWURO� DJUHHPHQW�� RU� GLUHFWRU�

ship. It should be determined factually. 

7KXV�� FRQWURO��ZKLFK� FDXVHV� WKH� VXEVLGLDU\�

company to lose its independence as a  

persona in standi, should be proven. 

7KLV�� KRZHYHU�� LV� D� FRPSOLFDWHG� PDWWHU��

as instruments measuring the quality of a 

factual control are necessary. 

,Q� OLWLJDWLRQ� SUDFWLFHV� LQ� WKH� 8QLWHG� 

6WDWHV�� WKH� IDFWXDO� FRQWURO� RI� D� SDUHQW� 

company over its subsidiary company 

leading to losses suffered by third parties 

of the latter company, is proven by 

courts through application of the alter 

ego instrumentality principle, which is a 

VSHFL¿FDWLRQ� RI� WKH� SLHUFLQJ� WKH� FRUSRUDWH�

YHLO� SULQFLSOH�� &RXUWV� IRFXVHV� RQ� WKH� H[LV� 

WHQFH� RI� GRPLQDWLRQ� RI� PDMRULW\� VKDUH�

holders and the occurrence of unfair  

conducts resulting from application of the 

separate legal entity principle. Based on 

7KRPSVRQ¶V� UHVHDUFK� RQ� FDVHV� FRQFHUQLQJ�

applications of the piercing the corporate 

veil principle, courts do not need to apply 

WKH�DJHQF\�WKHRU\�WR�SURYH�WKH�H[LVWHQFH�RI�

unfair conducts by majority shareholders.

8VLQJ� WKH� LQVWUXPHQWDOLW\� RU� DOWHU�

ego principle, courts may use the piercing 

the corporate veil principle and ruled out 

that a parent company is liable for its 

subsidiary company’s conducts. In this 

regard, the plaintiff should be able to prove  

WKDW�

1. in performing its control over its 

VXEVLGLDU\� FRPSDQ\�� D� SDUHQW� FRU�

poration is considering its subsidiary 
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FRPSDQ\�DV�DQ�LQVWUXPHQW�WR�SHU�IRUP�

its own interests;

2. the parent company is conducting 

fraudulent or wrongful conduct in 

controlling its subsidiary company, 

such as unlawful transfer of assets of 

the subsidiary company; and

3. the performance of control of a parent 

FRPSDQ\� RYHU� LWV� VXEVLGLDU\� FRUSR� 

UDWLRQ�KDV� UHVXOWHG� LQ� ORVVHV�RU� � EDQN�

ruptcy of the subsidiary company

With regards to this matter, the 

*HUPDQ� &RUSRUDWH� *URXS� /DZ� KDV� EHHQ�

utilizing control agreement (in German, 

beherrschungsvertrag) as a legitimate proof 

of a parent’s control in running an economic 

unity, including the authority to direct 

LWV� VXEVLGLDU\�� 7KLV� FRQWUDFW� LV� FRQFOXGHG�

EHWZHHQ� D� SDUHQW� DQG� LWV� VXEVLGLDU\�� 7KLV�

type of provision can serve as deviation to 

the general company law.

)XUWKHUPRUH�� WKH� 6WDWXWH� RI� 2UJDQL]D�

tion generally allows a parent to direct and 

LQÀXHQFH�PHPEHU�FRPSDQLHV�RI�D�FRUSRUDWH�

group, even when the subsidiary is suffering 

ORVVHV�� 7KLV� FDQ� EH� DSSOLHG�� SURYLGHG� WKDW� 

the parent has consistently upheld the 

business interests of the group; and that 

the parent is not endangering the juridical 

H[LVWHQFH�RI�WKH�VXEVLGLDU\��

In other words, the contractual control 

of a parent over its subsidiary within a 

FRUSRUDWH�JURXS�VKRXOG�DLP�DW�IXO¿OOLQJ�WKH�

group’s interests, and that the parent does 

not intent to make its subsidiary insolvent. 

Meanwhile, in the Netherlands, the 

corporate group law does not oblige a parent 

to be liable for its subsidiary’s liabilities. 

However, this does not render the parent 

being unable to be brought before the 

court in the event of breach of contract by 

LWV� VXEVLGLDU\� DJDLQVW� WKLUG� SDUWLHV�� 1HYHU�

theless, a breach of contract by a subsidiary 

may not be automatically considered as an 

unlawful conduct conducted by the parent, 

XQOHVV�WKH�IROORZLQJ�IDFWV�H[LVW�

1. the subsidiary is breaching a contract 

DJDLQVW�WKLUG�SDUWLHV�XQGHU�WKH�LQÀXHQFH�

of the parent;

��� WKH� SDUHQW� LV� UHFHLYLQJ� EHQH¿WV� IURP 

VXFK� EUHDFK� RI� FRQWUDFW� E\� WKH� VXE�

sidiary; and

3. the parent is a company guarantor for 

its subsidiary’s liabilities to creditors. 

,Q� RUGHU� WR� SUHYHQW� WKH� H[LVWHQFH� RI�

domination without liability, a parent should 

be made liable for losses suffered by third 

parties of its subsidiary resulted from the 

latter performing instructions or policies 

IURP� WKH� IRUPHU�� 7KLV� VKRXOG� EH� GRQH� LQ�

the purview to establish legal certainty, 

MXVWLFH��DQG�EHQH¿WV�RI� WKH� UHOHYDQW�SDUWLHV��

namely minority shareholders, creditors 

and employees. A proportionality principle 

should be submitted, by which a balance 

between rights and obligations of a parent 

should be established. A parent may order 

instructions to its subsidiary. However, if 

the performance of such instructions by 

the subsidiary resulting in losses for third 

parties, then the parent should be made liable 

to settle such affairs with those third parties. 

7KH�UHDVRQLQJ�EHKLQG�WKH�DSSOLFDWLRQ�RI�WKLV�

SULQFLSOH�LV�WKH�H[WHQVLRQ�RI�D�SDUHQW¶V�OLDELOL�

ty against third parties of its subsidiary.

7KLV� SURSRVDO� LV� VXEPLWWHG� XVLQJ� WKH�

personal liability approach recognized in 

$UWLFOH������RI� WKH� ,QGRQHVLDQ�&LYLO�&RGH��

with which a person should be made liable 

for losses suffered by other parties resulting 
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from his or his defendant’s conducts. 

$QDORJLFDOO\�� WKLV�FDQ�EH�XVHG�DV� WR�H[WHQG�

a parent’s liability against losses suffered by 

third parties of its subsidiaries performing 

LWV�LQVWUXFWLRQV��7KH�DERYH�SURYLVLRQ�FRQIHUV�

that a person is not only liable for losses 

caused by his conducts, but also those 

caused by persons being his defendants, or 

belongings under his supervision.32 As such, 

a parent, being a central management and 

control for the group, should be made liable 

for losses suffered by third parties of its 

subsidiary, provided that such subsidiary is 

SHUIRUPLQJ�LQVWUXFWLRQV�IURP�LWV�SDUHQW��7KLV�

proportion could be a basis for courts to order 

a parent’s liability against its subsidiary’s 

legal conducts.

G.  Conclusion

Within a corporate group, a parent 

possesses the dualism of being a shareholder 

of its subsidiary and central management of 

the group. Being a central management of 

the group, a parent is authorized to control 

and coordinate its subsidiaries in order to 

achieve the common objectives of the group 

DV� DQ� HFRQRPLF� XQLW\�� 7KLV� XQLW\� OHDGV� WR�

economic dependence of subsidiaries, as its 

business activities are in whole or in part be 

directed as to achieve the common objectives 

of the group.

7KH� LQVHUWLRQ� RI� D� VXEVLGLDU\�� EHLQJ� D�

limited liability company, into a corporate 

group construction does not nullify the 

acknowledgment of such subsidiary as 

a separate legal entity, and therefore, 

companies within the group are still 

considered as independent legal entities. 

As such, the separate legal entity principle 

would apply and prevent a parent from  

EHLQJ� OLDEOH� DJDLQVW� OHJDO� FRQGXFWV� SHU�

formed by its subsidiaries. Furthermore,  

D� SDUHQW�� EHLQJ� D� VKDUHKROGHU� RI� LWV� VXE�

sidiary, has a limited liability against  

unlawful conducts performed by its 

subsidiary. In a pyramid corporate group 

construction, such parent would have  

limited liability within limited liability 

DJDLQVW� XQODZIXO� FRQGXFWV� SHU�IRUPHG� E\� 

its grand subsidiaries.

7KH� FRQWUDGLFWLRQ� EHWZHHQ� EXVLQHVV�

UHDOLWLHV� DQG� MXULGLFDO� DVSHFWV� RI� D� FRU� 

porate group has led to the emergence of 

loophole, namely a parent’s opportunistic 

attitude to abuse the corporate group 

FRQVWUXFWLRQ�� ,Q� RUGHU� WR� SUHYHQW� WKH� H[LV� 

tence of domination without liability, a  

parent should be made liable for losses 

suffered by third parties of its subsidiary 

resulted from the latter performing 

instructions or policies from the former. 

7KLV� LV� GRQH� LQ� RUGHU� WR� SURWHFW� WKLUG� 

SDUWLHV¶� LQWHUHVWV�� 6XFK� EUHDNWKURXJK� LV�

necessary considering the rapid growth 

of corporate groups in Indonesia. Factual  

control of a parent on its subsidiary should 

32  Moreover, a parent or custodian is also liable for losses caused by their children, who lives with them and on 

ZKRP�WKH\�SHUIRUP�FXVWRG\��7KLV� LV�DOVR� WUXH�IRU� �D� ODQGORUG�ZKR�DSSRLQWV�DQRWKHU�SHUVRQ�DV�KLV�VHUYDQW��D�

school teacher who performs instructions to his students; and a supervisor who supervises his labors (Staatsblad 

���������jis.������������7KH�DERYH�OLDELOLW\�VKRXOG�EH�YRLG�E\�RSHUDWLRQV�RI�WKH�ODZ��SURYLGHG�WKDW�VXFK�SDUHQW��

FXVWRGLDQ��ODQGORUG��WHDFKHU��RU�VXSHUYLVRU�LV�DEOH�WR�H[KLELW�WKDW�KH�FRXOG�QRW�SUHYHQW�DQ\�FRQGXFW�WKDW�ZRXOG�

RWKHUZLVH�EH�XQGHU�KLV�OLDELOLW\��,QGRQHVLDQ�&LYLO�&RGH�$UWLFOH����������������DQG�VR�RQ��$UWLFOH�������������

������������,QGRQHVLDQ�&RPPHUFLDO�&RGH�$UWLFOH�����DQG�VR�RQ��$UWLFOH�����DQG�VR�RQ��$UWLFOH����D������������

DQG�VR�RQ��:Y2������
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be the basis for burdening such parent 

with liability against third parties of such 

subsidiary, who performs its parent’s 

LQVWUXFWLRQV�� 7KLV� VKRXOG� EH� GRQH� LQ� WKH�

purview to establish legal certainty, justice, 

DQG�EHQH¿WV�RI�WKH�UHOHYDQW�SDUWLHV��QDPHO\�

minority shareholders, creditors and 

employees.
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