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Abstract Abstrak

This article compares the provisions on 

moral rights in Indonesian Copyright Act, 

Copyright Bill, and  The Berne Convention. 

The legality of parallel importation and 

the sui generis protection of traditional 

knowledge are also observed by referring 

to the Copyright Bill and Traditional 

Knowledge Bill.

Tulisan ini membandingkan pengaturan 

mengenai hak moral menurut Undang-

undang Hak Cipta, RUU Hak Cipta dan  

Konvensi Berne. Selain itu, tulisan ini 

juga mengkaji legalitas impor paralel 

dan perlindungan sui generis terhadap 

pengetahuan tradisional dengan merujuk 

kepada RUU Hak Cipta dan RUU Penge-

tahuan Tradisional.
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A. Introduction

Reformation of intellectual property 

laws has taken place several times in 

,QGRQHVLD� VLQFH� WKH� FRXQWU\¶V� ¿UVW� 7UDGH�

Marks Act promulagated in 1961.1� 7KH�

second trade mark act was issued in 19922 

and amended in 1997.3 Finally, in order to 

comply with the country’s obligation under 

WKH� $JUHHPHQW� RQ� 7UDGH�5HODWHG� $VSHFWV�

RI� ,QWHOOHFWXDO� 3URSHUW\� 5LJKWV� �75,36�

Agreement), the country promulgated the 

QHZ� 7UDGH� 0DUNV� $FW� LQ� �����4� 7KH� QHZ�

trademarks law includes provisions on 

*HRJUDSKLFDO� ,QGLFDWLRQV� DQG� 6RXUFH� RI�

Origin. In the area of patents, Indonesia 

KDG� LWV� ¿UVW� 3DWHQWV� $FW� �����5 revised in 

1997,6� DQG�� ¿QDOO\�� FRPSO\LQJ� ZLWK� WKH�

75,36�$JUHHPHQW�� LVVXHG� WKH� 3DWHQWV� $FW�

�����7�7KH�FRXQWU\¶V�¿UVW�&RS\ULJKW�$FW�ZDV�

LVVXHG� LQ� ������� DPHQGHG� WZLFH�� LQ� ����9 

*�� 3UHVHQWHG�LQ�WKH�,QWHUQDWLRQDO�:RUNVKRS�RQ�³5HFHQW�'HYHORSPHQWV�LQ�,QWHOOHFWXDO�3URSHUW\�/DZ�LQ�6RXWKHDVW�

$VLD´��DW�WKH�&HQWUH�IRU�&RPSDUDWLYH�/DZ�DQG�'HYHORSPHQW�6WXGLHV�LQ�$VLD�DQG�WKH�3DFL¿F��&/'6$3���8QL�

YHUVLW\�RI�:ROORQJRQJ�����±����'HFHPEHU��RUJDQL]HG�MRLQWO\�ZLWK�WKH�$5&�&HQWUH�RI�([FHOOHQFH�IRU�&UHDWLYH�

,QGXVWULHV� DQG� ,QQRYDWLRQ� DQG� WKH�0D[�3ODQFN� ,QVWLWXWH� RI� ,QWHOOHFWXDO�3URSHUW\��&RPSHWLWLRQ� DQG�7D[�/DZ�
**�� /HFWXUHU�RQ�,QWHOOHFWXDO�3URSHUW\�/DZ�DW�)DFXOW\�RI�/DZ�8QLYHUVLWDV�*DGMDK�0DGD��<RJ\DNDUWD�

� �H�PDLO��ZLQKD��#\DKRR�FRP�DX��
1 Act Number 21 of 1961.
2 Act Number 19 of 1992.
3  Act Number 14 of 1997.
4 � $FW�1XPEHU����RI������
5� $FW�1XPEHU�����RI������
6  Act Number 13 of 1997.
7�� $FW�1XPEHU����RI������
��� $FW�1XPEHU�����RI������
9� $FW�1XPEHU�����RI������
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and in 1997.���7KH� ODVW�&RS\ULJKW�$FW�ZDV�

LVVXHG�LQ������11�7KUHH�ODZV�RQ�RWKHU�DUHDV�

of intellectual property rights have also  

been published in Indonesia, which are 

WKH�7UDGH� 6HFUHW�$FW� �����12 the Industrial 

'HVLJQV�$FW������13 and the Layout Design 

RI�,QWHJUDWHG�&LUFXLW�$FW������14

6RPH�DUWLFOHV�LQ�WKRVH�DERYH�PHQWLRQHG�

DFWV� QHHG� IXUWKHU� FODUL¿FDWLRQ� QRUPDOO\�

in the form of government regulations. 

$UWLFOH� ��� RI� WKH� 7UDGH� 0DUNV� ������ IRU�

H[DPSOH�� ZKLFK� JRYHUQV� *HRJUDSKLFDO�

Indications, does not provide the procedure 

of registration of Geographical Indications. 

7KHUHIRUH��LQ�������*RYHUQPHQW�5HJXODWLRQ�

Number 15 on Geographical Indications 

ZDV� LVVXHG� WR� H[SODLQ� WKH� SURFHGXUH� RI�

UHJLVWUDWLRQ��$UWLFOHV� ������� RI� WKH� 3DWHQWV�

$FW�������ZKLFK�JRYHUQV� WKH�XVH�RI�SDWHQW�

by the government, does not mention the 

procedure of the government use of patent. In 

RUGHU�WR�H[SODLQ�WKH�SURFHGXUH��*RYHUQPHQW�

5HJXODWLRQ� 1XPEHU� ��� RI� ����� RQ�

*RYHUQPHQW�8VH�RI�3DWHQWV�ZDV�WKHQ�LVVXHG��

,Q� ������ *RYHUQPHQW� 5HJXODWLRQ� 1XPEHU�

�� RI� �����ZDV� LVVXHG� VR� DV� WR� H[SODLQ� WKH�

procedure of application of industrial design 

right, which is not governed by the Industrial 

'HVLJQV�$FW������

6RPH� SURYLVLRQV� RI� WKH� FRXQWU\¶V�

FXUUHQW�7UDGH�0DUNV�$FW�������3DWHQWV�$FW�

����� DQG� &RS\ULJKW� $FW� ����� KDYH� EHHQ�

considered as being outdated and need to 

EH� DPHQGHG�� 7KHUHIRUH�� WKH� 7UDGH� 0DUNV�

%LOO��3DWHQWV�%LOO�DQG�&RS\ULJKW�%LOO15 have 

been drafted. In the area of copyright, for 

H[DPSOH�� WKH� SURYLVLRQV� RI� WKH� FXUUHQW�

copyright law on moral right have been  

VDLG� DV� EHLQJ� RXWGDWHG��7KH�&RS\ULJKW�$FW�

�����KDV�EHHQ� VDLG� DV� JLYLQJ�PRUH�SURWHF�

tion to the economic rights of authors  

and is inadequate in protecting their moral 

rights.16� 7KH� &RS\ULJKW� %LOO� ZLOO� WKHUHIRUH�

DPHQG� WKH� &RS\ULJKW� $FW� E\� ³HTXDOL]LQJ´�

the protection of moral rights to that of the 

HFRQRPLF� ULJKWV� RI� DXWKRUV�� 7KLV� SRVLWLRQ�

will be supported, since some scholars have 

stated that authors of any works should have 

their moral rights equal to their economic 

rights and that their moral rights should even 

be protected longer than their economic 

rights.17 In the writer’s view, this issue is 

YHU\�LPSRUWDQW�WR�H[DPLQH��

$QRWKHU� H[DPSOH� LV� WKDW� WKH� SURYLVLRQ� 

RI� WKH� FXUUHQW� &RS\ULJKW� $FW� ����� ZKLFK�

gives the copyright holder the right to  

prevent parallel importation has been 

FRQVLGHUHG� DV� EHLQJ� LQFRUUHFW�� 7KLV� LV�

��  Act Number 12 of 1997.
11�� $FW�1XPEHU����RI������
12 � $FW�1XPEHU����RI������
13� $FW�1XPEHU����RI������
14� $FW�1XPEHU����RI������
15�� 7KH�%LOOV�DUH�DYDLODEOH�IRU�GRZQORDG�DW�WKH�RI¿FLDO�ZHEVLWH�RI�WKH�'LUHFWRUDWH�*HQHUDO�RI�,QWHOOHFWXDO�3URSHUW\�RI�

,QGRQHVLD��www.dgip.go.id.
16 � 2QH�RI�WKH�VFKRODUV�WKDW�LV�FRQFHUQHG�ZLWK�WKLV�LVVXH�LV�9��+HQU\�6RHOLVW\R�%��5HDG��9��+HQU\�6RHOLVW\R�%���������

Perlindungan Hak Moral Menurut Hukum Hak Cipta di Indonesia: (Kajian Mengenai Konsepsi Perlindungan, 

Pengaturan dan Pengelolaan Hak Cipta)��'LVVHUWDWLRQ��'RFWRUDO�3URJUDP��)DFXOW\�RI�/DZ�8QLYHUVLWDV�*DGMDK�

Mada.
17�� 6HH�� H�J��� Ibid.�� S������� DQG�0LUDQGD�5LVDQJ�$\X�������� ³+DN�0RUDO�� ,QGLNDVL�$VDO��GDQ�+DN�.HEXGD\DDQ´��

http://klipingcliping.wordpress.com/2010/06/06/hak-moral-indikasi-asal-dan-hak-kebudayaan��UHWULHYHG�RQ����

6HSWHPEHU������
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GHPRQVWUDWHG�E\�D�SURYLVLRQ�LQ�WKH�&RS\ULJKW�

Bill stating that the copyright holder loses 

his/her right of distribution after his/her 

original works or copies of works have been 

sold or their title has been transferred to 

RWKHUV� DQ\ZKHUH� LQ� WKH� ZRUOG�� 7KLV� PHDQV�

WKDW� WKH�&RS\ULJKW�%LOO�DGRSWV� WKH�¿UVW� VDOH�

GRFWULQH� RU� WKH� LQWHUQDWLRQDO� H[KDXVWLRQ�

principle. Interestingly, the current position 

RI�,QGRQHVLD¶V�7UDGH�0DUNV�$FW�DQG�3DWHQWV�

Act on parallel importation will likely be 

PDLQWDLQHG�� 7KH� 7UDGH�0DUNV� %LOO� DQG� WKH�

Patents Bill do not contain any relevant 

provision which will change the position of 

WKHVH� WZR�DFWV�RQ�SDUDOOHO� LPSRUWDWLRQ��7KH�

legality of parallel importation is therefore 

DQRWKHU� LPSRUWDQW� LVVXH� WR� H[DPLQH� LQ� WKLV�

article. 

Apart from Indonesia’s plan to amend 

certain provisions in its intellectual property 

laws, the country has another important 

matter to deal with, which is how it should 

SURWHFW� WUDGLWLRQDO� NQRZOHGJH�� &XUUHQWO\�� LW�

LV�GLI¿FXOW� WR�SURWHFW� WUDGLWLRQDO�NQRZOHGJH�

XVLQJ� WKH� FXUUHQW� 3DWHQWV� $FW� ������

8QIRUWXQDWHO\�� WKH� 3DWHQWV� %LOO� GRHV� QRW�

contain any provision which will amend 

the Patents Act so as to protect traditional 

knowledge. Interestingly, Indonesia has 

drafted a sui generis law on the protection 

RI� WUDGLWLRQDO�NQRZOHGJH��7KLV� LVVXH� LV�DOVR�

LPSRUWDQW�WR�H[DPLQH�

7KLV� DUWLFOH� ZLOO� DQDO\]H� ZKHWKHU� RU�

not the current provisions of moral rights in 

,QGRQHVLD¶V�&RS\ULJKW�$FW������DUH�DGHTXDWH�

DQG�WKHQ�FRPSDUH�WKHP�ZLWK�WKH�&RS\ULJKW�

Bill. For this purpose, the writer will also 

compare these provisions with Article 6bis 

RI� WKH� %HUQH� &RQYHQWLRQ� ZKLFK� JRYHUQV�

PRUDO�ULJKWV��7KLV�DUWLFOH�ZLOO�DOVR�H[DPLQH�

the legality of parallel importation under the 

country’s trade mark law, patent law, and 

FRS\ULJKW� ODZ�� DQG�� WKHQ�� H[DPLQH� WKH� ¿UVW�

VDOH�GRFWULQH�RU�WKH�LQWHUQDWLRQDO�H[KDXVWLRQ�

SULQFLSOH� PHQWLRQHG� LQ� WKH� &RS\ULJKW� %LOO��

)LQDOO\�� WKH�ZULWHU� ZLOO� DUJXH� WKH� GLI¿FXOW\�

of using Indonesia’s Patents Act to protect 

WUDGLWLRQDO� NQRZOHGJH� DQG� WKHQ� H[DPLQH�

WKH� SURYLVLRQV� RI� WKH� FRXQWU\¶V� 7UDGLWLRQDO�

.QRZOHGJH�%LOO�

B. Statutory Protection of Moral Rights 

in Indonesia and a Plan to Reform It

,QGRQHVLDQ� &RS\ULJKW� $FW� ����� SUR�

WHFWV�PRUDO� ULJKWV� RI� DXWKRUV��7KH\� LQFOXGH� 

the right of attribution, or the right of 

paternity, which is the right of the author 

to have his/her name put or mentioned on 

his/her work,�� and the right of integrity, 

which is the right to have his/her integrity 

maintained.19� 7KLV� LQGLFDWHV� WKDW� WKH� 

country follows the trend in other civil 

law countries which have the tradition of 

SURWHFWLQJ� PRUDO� ULJKWV� RI� DXWKRUV�� 7KH�

FXUUHQW� FRS\ULJKW� ODZV� LQ� (XURSHDQ� FLYLO� 

law countries like Germany, France and  

Italy contain provisions protecting these 

moral rights.�� 

���� )RU�IXUWKHU�GLVFXVVLRQ�RI�WKH�PHDQLQJ�RI�WKH�ULJKW�RI�DWWULEXWLRQ��VHH�&\ULOO�3��5LJDPRQWL��³'HFRQVWUXFWLQJ�0RUDO�

Rights”, Harvard International Law Journal��9RO������1R�����������SS����������
19 For further discussion of the meaning of the right of integrity, see Ibid.��SS����������
���� +RZHYHU��WKH�UHFRJQLWLRQ�RI�PRUDO�ULJKWV�KDV�DOVR�EHHQ�PDGH�E\�FHUWDLQ�FRPPRQ�ODZ�FRXQWULHV��8QLWHG�6WDWHV�

9LVXDO�$UWLVWV�5LJKWV�$FW�RI����������8�6�&��������$���IRU�H[DPSOH��SURWHFWV�WKH�ULJKW�RI�DWWULEXWLRQ�DQG�WKH�ULJKW�

RI�LQWHJULW\��DQG�$XVWUDOLDQ�&RS\ULJKW�$FW�������DPHQGHG�LQ�-XQH������E\�$FW�1R�����RI�������DOVR�SURYLGHV�

these two kinds of moral rights.
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Moral rights of authors are protected  

by Articles 24 and 55 of Indonesia’s 

&RS\ULJKW� $FW� �����21 Article 24 (1) of 

WKH� &RS\ULJKW� $FW� SURYLGHV�� ³DQ� DXWKRU�

or his heirs shall be entitled to require the 

&RS\ULJKW� +ROGHU� WR� DWWDFK� WKH� QDPH� RI�

the author on his work.”22 Based on this 

provision, if an author transfers his/her 

copyright to any other person, the author can 

require the latter to attach the author’s name 

to the author’s work. Probably, it can be said 

that the provision is not strong since it does 

QRW�H[SOLFLWO\�UHTXLUH�WKH�FRS\ULJKW�KROGHU�WR�

mention the name of the author if the latter 

does not need. If a television or radio station, 

IRU�H[DPSOH��EURDGFDVWV�D�VRQJ�RQO\�VKRZLQJ�

its title and its singer without the author, as 

long as the author does not complain, there 

will be no problem. Another article relevant 

with Article 24(1) is Article 55(a) of the Act, 

which states that the submission of copyright 

to any other party shall not abridge the right 

of the Author or his/her heirs to take legal 

action against those who delete the name of 

the author in its work without the author’s 

consent. As Article 24(1), Article 55(a) 

GRHV�QRW�H[SOLFLWO\�UHTXLUH�DQ\�SHUVRQ�XVLQJ�

a work to mention the name of the author. 

However, it will be risky for anyone to show 

or publish any work without indicating the 

name of its author, since the author may 

EULQJ�D�ODZVXLW�DJDLQVW�KLP��7KXV��LW�LV�FOHDU�

that Article 24(1) and Article 55(a) confer 

protection to the author’s right of attribution, 

or the right of paternity.23 

7KH� TXHVWLRQ� DULVHV� DV� WR� ZKHWKHU� WKH�

author has an exclusive right to attach his/

her name to his/her own work. It is not clear 

from the provision of Article 24(1) because  

it only gives the author the right to require 

the attachment of his/her name to his/her 

work. However, based on Article 55(b), 

the author can sue anyone who without his/

her permission attaches the author’s name 

(nama pencipta) to his/her own works (pada 

ciptaannya). Article 55(b) resembles Article  

���E�� RI� WKH� ROG� &RS\ULJKW� $FW�24� 7KH�

correctness of the Article 41(b) was once 

doubted and some Indonesian scholars 

argued that Article 41(b) was wrong and it 

should have stated that the author could only 

sue anyone who attached another person’s 

name to the author’s work.25 However, the 

wording of Article 55(b) is clear and not 

ambiguous. If Article 55(b) is to be read 

alone, it is clear that it is only the author 

who has the right to attach his/her name to 

his/her work. However, it can be imagined 

WKDW� WKLV� ZLOO� JLYH� ULVH� WR� GLI¿FXOW� DQG�

FXPEHUVRPH�VLWXDWLRQ��7KDW�LV�ZK\��$QWRQ¶V�

opinion that the meaning of Article 41(b) of 

WKH�ROG�&RS\ULJKW�$FW�PLJKW�EH�FRQ¿QHG�WR�

“the right of the author to determine author 

LGHQWL¿FDWLRQ�� L�H��ZKHWKHU�� IRU�H[DPSOH� WKH�

work is to be published under a pseudonym 

or is to remain completely anonymous”26 can 

21� $FW�1XPEHU����RI������
22 � 7UDQVODWLRQ�E\�6DWL��5HDG��<DVPRQ�5DQJND\R�6DWL��������Indonesian Intellectual Property Directory��6KRUW&87�

*DJDV�,PDML��-DNDUWD��S�����
23� )RU�IXUWKHU�GLVFXVVLRQ�RI�WKH�PHDQLQJ�RI�WKH�ULJKW�RI�DWWULEXWLRQ��VHH�&\ULOO�3��5LJDPRQWL��������Op.cit.��SS������

364.
24�� 7KH�&RS\ULJKW�$FW�������7KLV�$FW�ZDV�DPHQGHG�LQ������DQG�ODVW�DPHQGHG�LQ������
25� &KULVWRSK�$QWRQV��������Intellectual Property Law in Indonesia��.OXZHU�/DZ�,QWHUQDWLRQDO��/RQGRQ��S�����
26  Ibid.
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SUREDEO\� EH� XVHG� WR� GH¿QH� WKH�PHDQLQJ� RI�

Article 55(b) that resembles the old Article 

41(b). Irrespective of this, however, Article 

55(b) is necessary to give the author the 

right to prevent unauthorized attachment of 

his/her name to his/her work that has been 

DOWHUHG�E\�ZD\�RI�PRGL¿FDWLRQ��PXWLODWLRQ��

or distortion, etc., that may harm his/her 

honor and reputation.27 

$UWLFOH� ��� ���� RI� WKH� &RS\ULJKW� $FW�

����� VWDWHV� WKDW� ³LW� LV� IRUELGGHQ� WR� PDNH�

changes to a work although the copyright 

KDV�EHHQ�WUDQVIHUUHG�WR�DQRWKHU�SDUW\��H[FHSW�

with the consent of the author, or his heirs if 

the author has been deceased.”�� According 

to this Article, anyone is banned to make 

changes to a work without the author’s 

prior consent or his/her heirs’ if the author 

has passed away. Moreover, Article 24 (3) 

H[SODLQV� WKDW� DQ� XQDXWKRUL]HG� PDNLQJ� RI�

changes in the title and subtitle of a work and 

in the name or pseudonym of the author is 

also prohibited. Article 55(c) and 55(d) also 

makes it clear that the author has the right to 

bring a lawsuit against anyone that without 

the author’s consent changes or replaces  

the title of a work or changes the content 

RI� WKH� ZRUN�� 7KH� PHDQLQJ� RI� ³FKDQJHV´�

KDV� EHHQ� H[SODLQHG� LQ� WKH� (OXFLGDWLRQ� WR� 

$UWLFOH� ��� ���� RI� WKH� &RS\ULJKW� $FW� WR� 

include any kind of “distortion, mutilation 

or any other forms of changing including 

reversing, cutting, damaging, substituting 

that is related to the work, which eventually 

damages the appreciation and reputation 

of the author.”29� 7KXV�� EDVHG� RQ� WKHVH�

provisions, it is clear that the author has the 

right of integrity.�� 

7KH� &RS\ULJKW�$FW� DOVR� VHWV� IRUWK� WKH�

duration of those moral rights. According 

WR�$UWLFOH����RI�WKH�&RS\ULJKW�$FW��WKH�WHUP�

of protection of the right of attribution is 

without any time limit, whereas the right 

of integrity is valid during the period of 

copyright of the work concerned. 

In essence, Articles 24 and 55 and the 

(OXFLGDWLRQ� WR�$UWLFOH���� ����RI� ,QGRQHVLDQ�

&RS\ULJKW� $FW� ����� DUH� LQ� OLQH� ZLWK�

Article 6bis RI� WKH�%HUQH�&RQYHQWLRQ�IRU� WKH�

Protection of Literary and Artistic Works 

(1971). Article 6bis also gives an author the 

right of attribution and the right of integrity. 

Article 6bis�SURYLGHV��

(1) Independently of the author’s econom�

ic rights, and even after the transfer  

of the said rights, the author shall  

have the right to claim authorship  

of the work and to object to any  

distortion, mutilation of, or other  

derogatory action in relation to, the 

said work, which would be prejudicial 

to his honor or reputation. 

����7KH� ULJKWV� JUDQWHG� WR� WKH� DXWKRU� LQ� 

accordance with the preceding  

paragraph shall, after his death, be 

PDLQWDLQHG�� DW� OHDVW� XQWLO� WKH� H[SLU\�

of the economic rights, ...

27�� F�I��8QLWHG�6WDWHV�9LVXDO�$UWLVWV�5LJKWV�$FW�����8�6�&��������$��������JUDQWV� WKH�DUWLVW� WKH�³ULJKW� WR�SUHYHQW� 

the use of his or her name as the author of the work of visual art in the event of a distortion, mutilation,  

RU�RWKHU�PRGL¿FDWLRQ�RI� WKH�ZRUN�ZKLFK�ZRXOG�EH�SUHMXGLFLDO� WR�KLV�RU�KHU�KRQRU�RU� UHSXWDWLRQ�´����8�6�&�� 

������$�D�����
��� 7UDQVODWLRQ�E\�<DVPRQ�5DQJND\R�6DWL��������Op.cit., p. 52.
29  Ibid., p. 76.
���� )RU� IXUWKHU� GLVFXVVLRQ� RI� WKH� PHDQLQJ� RI� WKH� ULJKW� RI� LQWHJULW\�� VHH� &\ULOO� 3�� 5LJDPRQWL�� ������ Op.cit.,  

SS����������



6 MIMBAR HUKUM Edisi Khusus, November 2011, Halaman 1 - 237

&RPSDULQJ� WKH� SURYLVLRQV� RI� PRUDO�

ULJKWV� LQ� ,QGRQHVLDQ� &RS\ULJKW� /DZ�

mentioned above and the provision in 

WKH� %HUQH� &RQYHQWLRQ�� RQH� FDQ� ¿QG� WKDW�

Indonesian position is better.  In Indonesian 

&RS\ULJKW� $FW�� WKH� SURKLELWHG� DFWLRQV� IRU�

the protection of the right of integrity are 

PRUH� VSHFL¿F� LQ� WKDW� WKH\� LQFOXGH�� EXW� QRW�

limited to, distortion, mutilation, reversing, 

cutting, damaging, and substituting. Article 

6bis mentions only “any distortion, mutilation 

of, or other derogatory action.” Additionally, 

the duration of the right of attribution in 

Indonesia is without any time limit and 

the duration of the right of integrity in the 

country is equal to the life of copyright 

concerned.31 On the other hand, Article 

6bis (2) does not differentiate between the  

SHULRG�RI�SURWHFWLRQ�RI� WKH� ULJKW�RI� DWWULEX�

tion with that of the right of integrity and 

states that all kinds of moral rights shall last 

during the life of the author and at least until 

WKH� H[SLU\� GDWH� RI� WKH� HFRQRPLF� ULJKWV�� ,Q�

RWKHU�ZRUGV��WKH�%HUQH�&RQYHQWLRQ�GRHV�QRW�

recognize the unlimited time moral rights. 

7KXV�� LW� LV� FOHDU� WKDW� ,QGRQHVLDQ�&RS\ULJKW�

Law provides better protection of moral 

ULJKWV�WKDQ�WKH�%HUQH�&RQYHQWLRQ��

After it was uncertain whether or not 

,QGRQHVLDQ� ROG� &RS\ULJKW� /DZ� JDYH� WKH�

author the right to oppose the destruction  

of his/her work,32�WKH�(OXFLGDWLRQ�WR�$UWLFOH� 

��� ���� RI� WKH� FXUUHQW� &RS\ULJKW�$FW� �����

makes it clear that the right of integrity 

includes the right to prevent the destruction  

RI� WKH� ZRUN�� 7KH� (OXFLGDWLRQ� VWDWHV� WKDW� 

the act of change or alteration (perubahan) 

includes “damaging”33 (perusakan��� 7KLV�

position is interesting taking into account 

WKDW� WKH� %HUQH� &RQYHQWLRQ� GRHV� QRW�

H[SOLFLWO\� UHFRJQL]H� LW� DQG� LWV� UHFRJQLWLRQ�

is still controversial in some countries. For 

H[DPSOH��WKH�8QLWHG�6WDWHV�SURYLGHV�FHUWDLQ�

visual artists with the right to oppose the 

destruction of original embodiments of 

works,34 which is usually not protected in 

&RQWLQHQWDO�(XURSH��$GGLWLRQDOO\��(XURSHDQ�

PRUDO� ULJKWV� ODZ� W\SLFDOO\� FRQ¿QHV� WKH�

right of integrity to the right to object to 

PRGL¿FDWLRQV� RI� WKH� ZRUN�� DQG� (XURSHDQ�

FRXUWV� DUH� UHOXFWDQW� WR� H[WHQG� WKLV� ULJKW�

to the right to prevent the destruction of  

works.35 

Like Article 6bis of the Berne 

&RQYHQWLRQ�� DFFRUGLQJ� $UWLFOH� ��� RI� WKH�

&RS\ULJKW�$FW� ������ D� SHUVRQ� FDQ� EH� FRQ�

sidered as violating the right of integrity 

only if the person’s act towards the work is 

detrimental to the honor and reputation of 

WKH�DXWKRU��7KXV��XQDXWKRUL]HG�PRGL¿FDWLRQ�

of the work which can improve the quality 

of the work does not constitute a violation. 

7KLV� LV� GLIIHUHQW� IURP� WKH� ODZ� LQ�*HUPDQ\�

and France where authors have the right to 

prohibit alterations of their works without 

their consent, regardless of whether the 

31� $FFRUGLQJ�WR�$UWLFOHV��������DQG����RI�,QGRQHVLD¶V�&RS\ULJKW�$FW�������FHUWDLQ�ZRUNV�DUH�SURWHFWHG�GXULQJ�WKH�

OLIH�RI�WKH�DXWKRU�SOXV�¿IW\�\HDUV�DIWHU�WKH�GHDWK�RI�WKH�DXWKRU��DQG�RWKHU�ZRUNV�DUH�SURWHFWHG�ZLWKLQ�¿IW\�\HDUV�
32�� %XW�VHH�&KULVWRSK�$QWRQV��������Op.cit.��S������VWDWLQJ�WKDW�WKH�ZRUG�³DOWHUDWLRQ´�XVHG�LQ�WKH�ROG�&RS\ULJKW�$FW�

should encompass act of destruction; therefore, the author has the right to object to unauthorised destruction of 

his/her works.
33� 7UDQVODWLRQ�E\�<DVPRQ�5DQJND\R�6DWL��������Op.cit., p. 76.
34�� 8QLWHG�6WDWHV�9LVXDO�$UWLVWV�5LJKWV�$FW�����8�6�&��������$�D�����%��
35� &\ULOO�3��5LJDPRQWL��������Op.cit., p. 371.
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alterations would negatively impact or 

objectively improve the work.36 

7KH� PRUDO� ULJKWV� LQ� ,QGRQHVLD� DUH�

LQDOLHQDEOH�ULJKWV�LQ�WKH�VHQVH�WKDW�WKH\�FDQ�

not be transferred to third parties. According 

WR�WKH�(OXFLGDWLRQ�WR�$UWLFOH�����WKH�ULJKW�RI�

integrity cannot not be transferred during  

WKH� OLIH� RI� WKH� DXWKRU�� H[FHSW� ZLWK� D�

testament of the author based on the laws 

and regulations. What remains uncertain is 

WKH� H[WHQW� RI� WKH� LQDOLHQDELOLW\� RI� WKH� ULJKW�

RI� DWWULEXWLRQ�� 7KH� (OXFLGDWLRQ� WR� $UWLFOH�

24 is silent on whether or not the right of 

attribution can be transferred. In the writer’s 

opinion, there is a printing error in the 

(OXFLGDWLRQ� WR�$UWLFOH� ���� 7KH� (OXFLGDWLRQ�

VKRXOG�KDYH�VWDWHG� WKDW� WKH�ULJKW�RI�DWWULEX�

tion is also nontransferable at least during  

the life of the author. However, the silence 

RI� WKH� (OXFLGDWLRQ� WR�$UWLFOH� ��� UHJDUGLQJ� 

the issue may be interpreted differently. 

Although it is arguable, the legislators have 

probably relied on Article 33(1), which 

states the protection of the attribution right 

is without any time limit, to convey that the 

ULJKW� LV� QRQWUDQVIHUDEOH� SHUSHWXDOO\�� 7KLV�

means that after the death of the author, the 

attribution right will be passed on only to 

the author’s heirs. However, the perpetual 

inalienability of moral rights is still 

controversial since it is against the principle 

of freedom of contract between authors and 

users of their works.37

'HVSLWH� WKH� DERYH�PHQWLRQHG� FOHDU�

provisions of moral rights in Indonesia, 

some have argued that they are inadequate, 

and are not consonant with the provision of 

WKH� %HUQH� &RQYHQWLRQ��� It has been stated 

that because of its lack of clear provisions 

RI�PRUDO� ULJKWV�� ,QGRQHVLD¶V� &RS\ULJKW�$FW�

�����FDQQRW�EH�XVHG�WR�UHVROYH�LQIULQJHPHQW�

of moral rights adequately.39

7KH� LQIULQJHPHQW� RI� PRUDO� ULJKWV�

LQ� ,QGRQHVLD� KDV� EHHQ� YHU\� VHULRXV�� 7KH�

infringement encompasses plagiarism in 

academic writings, mutilation of songs in 

5LQJ�%DFN�7RQH�� SDURG\� LQ� O\ULF� RI� VRQJV��

broadcasting songs without mentioning the 

QDPH�RI�WKH�DXWKRUV�E\�79�RU�UDGLR�VWDWLRQV��

FRORUL]DWLRQ� RI� EODFN� DQG� ZKLWH� ¿OPV��

FHQVRULQJ� RI� ¿OPV�� PRGL¿FDWLRQ� RI� GDQFH��

mutilation of paintings, reproduction of 

paintings, etc.�� Most of these infringements 

are unresolved.41 

In Indonesia, some people sometimes 

attribute wrongdoings in the society to 

inadequate relevant statutory provisions 

ZLWKRXW� ¿UVW� UHDGLQJ� WKHP�� 7KLV� LV� WUXH� LQ�

the case of rampant infringement of moral 

ULJKWV� LQ� WKH� FRXQWU\�� 6LQFH� LW� LV� EHOLHYHG�

that the current provisions of moral rights 

LQ� WKH�&RS\ULJKW�$FW� ����� DUH� XQFOHDU� DQG�

36  Ibid., p. 364.
37 Ibid.��SS����������
���� 9��+HQU\�6RHOLVW\R�%���������S����
39 According to Henry in his research, with the old Copyright Act 1982 and the Copyright Act 2002, moral 

ULJKWV� LQIULQJHPHQWV�DQG�GLVSXWHV�FRXOG�QRW�EH�VHWWOHG�GRZQ�DGHTXDWHO\��6HH�� ibid��S�������6HH�DOVR��)LUPDQ�

9HQD\DNVD�� ������ ³:DMDK� 3ODJLDWRU� 6HPEXQ\L� GL� .HWLDN� ,QWHOHNWXDO´�� http://www.rumahdunia.net/wmview.

php?ArtID=652&page=5��UHWULHYHG�RQ����6HSWHPEHU�������DV�TXRWHG�LQ�9��+HQU\�6RHOLVW\R�%���������Op.cit., 

SS����������
��� 9��+HQU\�6RHOLVW\R�%��������Op.cit.��SS�����������GLVFXVVLQJ�WKH�YDULRXV�NLQGV�RI�PRUDO�ULJKWV�LQIULQJHPHQW�LQ�

Indonesia.
41  Ibid.
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inadequate, the infringement of moral rights 

in the country cannot be resolved.42 It has 

therefore been suggested that the Act should 

be amended in order to provide clearer 

and adequate protection of moral rights of 

DXWKRUV�� 7KHUHIRUH�� WKH� &RS\ULJKW� %LOO� KDV�

been distributed and discussed although 

not certain when it will be approved and 

promulgated. In relation to moral rights, 

WKH� &RS\ULJKW� %LOO� SURYLGHV� WKH� IROORZLQJ�

provisions.

([FOXVLYH� ULJKWV� RI� DQ� DXWKRU� VKDOO�

consist of economic rights and moral rights. 

7KLV� LV� PHQWLRQHG� LQ� $UWLFOH� ����� RI� WKH�

%LOO�� 7KLV� LV� WR� DPHQG�$UWLFOH� ����� RI� WKH�

&RS\ULJKW�$FW������ZKLFK�GRHV�QRW�PHQWLRQ�

PRUDO� ULJKWV� LQ� WKH� GH¿QLWLRQ� RI� FRS\ULJKW�

although, as indicated above, the Act  

FRQWDLQV�$UWLFOHV����DQG����ZKLFK�GH¿QLWHO\�

SURYLGH� SURWHFWLRQ� WR� PRUDO� ULJKWV�� 7KH�

prospective inclusion of moral rights in 

WKH� GH¿QLWLRQ� RI� FRS\ULJKW� LV� YHU\� VLPLODU�

WR�7DLZDQ¶V�SRVLWLRQ� LQ�$UWLFOH���QXPEHU���

RI� LWV�&RS\ULJKW�/DZ��ZKLFK�VWDWHV��³&RS\�

right” means the moral rights and economic 

rights subsisting in a completed work.43 

7KLV� LQFOXVLRQ� ZLOO� FRQYH\� ¿UP� VWDWXWRU\�

recognition of moral rights in Indonesia. Of 

course, this must be accompanied by more 

provisions which will set forth rights that an 

author will have.

$UWLFOH� ��� RI� WKH� &RS\ULJKW�$FW� �����

mentioned above will be amended and 

UHSODFHG� E\� $UWLFOH� ��� RI� WKH� &RS\ULJKW�

Bill that enumerates the following moral  

ULJKWV� 44

����7KH�DXWKRU�VKDOO�EH�HQWLWOHG��

a. to have his/her name attached or 

not attached to his/her work used 

for the public;

b. to use pseudonym;

c. to make changes in his/her work in 

accordance with social propriety;

d. to make changes to the title and 

subtitle of his/her work; and 

e. to take action against distortion, 

PXWLODWLRQ��RU�RWKHU�PRGL¿FDWLRQV�

or other actions prejudicial to the 

author’s honor or reputation. 

����7KH�PRUDO� ULJKWV� ODLG�GRZQ� LQ�SDUD�

graph (1) shall remain valid although 

the economic rights of the author has 

H[SLUHG�

����7KH� ULJKWV� ODLG� GRZQ� LQ� ���� FDQQRW�

be transferred during the life of the 

author, but the implementation of the 

rights can be transferred with a will 

or because of other legal reasons ac�

cording to laws after the author passes 

away; 

����7KH�DXWKRU�RU�WKH�WUDQVIHUHH�PD\�DEDQ�

don his/her moral rights as long as the 

abandonment is stated in a clear and 

written form.

7KH� DERYH�PHQWLRQHG� $UWLFOH� ��� RI�

WKH� &RS\ULJKW� %LOO� SURYLGHV� WKH� ULJKW� RI�

DWWULEXWLRQ� DQG� WKH� ULJKW� RI� LQWHJULW\�� 7KLV�

article provides the right of integrity in an 

active way, namely, that the author is given 

H[FOXVLYH� ULJKWV� WR� XVH� KLV�KHU� SVHXGRQ\P�

and to make changes to his/her work, its 

WLWOH� DQG� VXEWLWOH�� 6R�� WKLV� SURYLVLRQ� RI� WKH�

&RS\ULJKW� %LOO� LV� ¿UPHU� WKDQ� WKDW� RI� WKH�

&RS\ULJKW� $FW� ����� ZKLFK� SURYLGHV� WKHVH�

moral rights in a passive way, namely that 

the author only has the right to take action  

42�� 6HH�QRWH����DQG�LWV�DFFRPSDQ\LQJ�WH[W�
43�� &RS\ULJKW�$FW�RI�7DLZDQ��ODVW�DPHQGHG�RQ����-XO\��������DFFHVVLEOH�IURP�tipo.gov.tw.
44� $Q�XQRI¿FLDO�WUDQVODWLRQ�E\�WKH�ZULWHU�
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to anyone that changes his/her pseudonym 

and changes his/her work, title and subtitle 

of the work without the author’s consent.

/LNH� WKH� FXUUHQW� &RS\ULJKW� $FW� LQ� 

$UWLFOH� ���� WKH� &RS\ULJKW� %LOO� LQ� $UWLFOH� 

61 also provides that the submission of 

copyright on the entirety of a work to any 

other person shall not abridge the right of 

the author or his/her heirs to bring a lawsuit 

against those who violate their moral rights 

PHQWLRQHG� LQ�$UWLFOH� ��� RI� WKH� %LOO�� +RZ�

ever, Article 61 of the Bill is nothing more 

WKDQ�$UWLFOH����RI�WKH�FXUUHQW�&RS\ULJKW�$FW�

�����

In terms of whether or not the author 

KDV� DQ� H[FOXVLYH� ULJKW� WR� DWWDFK� WKH� KLV�KHU�

name, Article 32 (1) a of the Bill should 

be read together with Article 61(b), which 

states that the author can sue anyone who 

without his/her consent attach the author’s 

name on his/her work. Like Article 55(b) 

RI�WKH�&RS\ULJKW�$FW�������$UWLFOH����E��RI�

the Bill clearly indicates that the author has 

WKH�H[FOXVLYH�ULJKW�WR�DWWDFK�KLV�KHU�QDPH�WR� 

KLV�KHU� ZRUN�� 7KXV�� $UWLFOH� ���E�� RI� WKH�

&RS\ULJKW� %LOO� VXSSRUWV� $UWLFOH� ���E�� RI�

WKH� &RS\ULJKW� $FW� ����� LQ� FRXQWHULQJ� WKH�

suspicion of certain scholars that that kind  

of provision was wrong.45 

Another provision, which is Article 

��� RI� WKH� &RS\ULJKW� %LOO�� SURYLGHV� WKDW� 

the author’s right to have his/her name 

attached on his/her work will last forever. 

7KLV� $UWLFOH� DOVR� PHQWLRQV� WKDW� WKH� ULJKW�

to use pseudonym and to make changes to 

his/her work shall last during the economic 

ULJKWV� RI� WKH� DXWKRU�� 7KLV� SURYLVLRQ� RI� WKH�

Bill, however, only resembles the content 

RI�$UWLFOH� ��� RI� WKH� FXUUHQW� &RS\ULJKW�$FW�

������ PHQWLRQHG� DERYH�� ZKLFK� OD\V� GRZQ�

the duration of moral rights. 

7KH� &RS\ULJKW� %LOO� LQ� $UWLFOH� ���

H[SOLFLWO\�FRQIHUV�WKH�DXWKRU�WKH�ULJKW�WR�¿OH�

a lawsuit against any person who makes 

GLVWRUWLRQ�� PXWLODWLRQ�� PRGL¿FDWLRQ� DQG�

other derogatory actions which would be 

prejudicial to his/her honor or reputation. 

+RZHYHU�� WKH� %LOO� DQG� LWV� (OXFLGDWLRQ� GR� 

QRW�H[SOLFLWO\�LQFOXGH�DQ�DFW�RI�³GDPDJLQJ´�

or destruction as one of the derogatory 

DFWLRQV�� 7KLV� LV� GLIIHUHQW� IURP� WKH� FXUUHQW�

&RS\ULJKW�$FW�ZKLFK�� DV�PHQWLRQHG� DERYH��

LQ�LWV�(OXFLGDWLRQ�WR�$UWLFOH���������SURYLGHV�

the act of change or alteration (perubahan) 

includes “damaging”46 (perusakan��� 7KLV�

demonstrates that the Bill follows the  

position of Article 6bis�RI�WKH�%HUQH�&RQYHQ�

WLRQ� ZKLFK� GRHV� QRW� H[SOLFLWO\� PHQWLRQ� DQ� 

act of destruction. 

7KH� XQFHUWDLQW\� RI� WKH� LQDOLHQDELOLW\�

nature of the right of attribution in the  

FXUUHQW� &RS\ULJKW� $FW� LV� DQVZHUHG� E\� WKH�

&RS\ULJKW�%LOO��$UWLFOH��������SURYLGHV� WKDW�

all moral rights cannot be transferred to 

any third person only during the life of the  

author; the inalienability of the right of 

attribution is therefore only during the life 

of the author. However, this position is 

questionable since the right of attribution  

is attached to the personality of the author 

and is a question about who has really  

created the work which cannot be replaced 

by anyone else. Additionally, it has been 

H[SOLFLWO\� VWDWHG� LQ� WKH� &RS\ULJKW� %LOO� WKDW�

45�� 6HH�QRWHV����DQG����DQG�DFFRPSDQ\LQJ�WH[WV�
46�� 7UDQVODWLRQ�E\�<DVPRQ�5DQJND\R�6DWL��������Op.cit., p. 76.
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the protection of the right of attribution 

LV� ZLWKRXW� DQ\� WLPH� OLPLW�� 7KHUHIRUH�� D�

recommendation that the inalienability of 

the right of attribution be without any time 

limit47 is reasonable. 

7KH� FXUUHQW� VWDWXWRU\� SURYLVLRQV� RI�

moral rights and the planned ones in the 

&RS\ULJKW�%LOO� SURYLGH� WKH� DXWKRU�ZLWK� WKH�

right of attribution and the right of integrity. 

7KH�&RS\ULJKW�%LOO�ZLOO�QRW�PDNH�LPSRUWDQW�

FKDQJHV� WR� WKH� FXUUHQW� SRVLWLRQ�� 7KH� %LOO�

RQO\�PRGL¿HV� WKH� FXUUHQW� SDVVLYH�ZD\� LQWR�

the active way of providing moral rights 

VWDWXWRULO\�� 7KHUH� DUH� DFWXDOO\� VRPH� RWKHU�

considerations that may be taken if the 

FRXQWU\� UHDOO\� ZDQWV� WR� H[WHQG� WKH� PRUDO�

ULJKWV�RI�DXWKRUV��)RU�H[DPSOH��ZKHWKHU�WKH�

country will provide the author with the  

ULJKW� RI� GLVFORVXUH��7KH� ULJKW� RI� GLVFORVXUH�

JLYHV� WKH� DXWKRU� DQ� H[FOXVLYH� DXWKRULW\�

over the decision to publish, sell, unveil, or  

make her work public.�� Although Article 

�� ���� RI� WKH� &RS\ULJKW�$FW� ����� SURYLGHV� 

WKDW� FRS\ULJKW� PHDQV� ³WKH� H[FOXVLYH� ULJKW�

RI� DQ� $XWKRU� RU� D� &RS\ULJKW� +ROGHU� WR�

publish [...] his/her work,” it does not mean 

the author has the moral right of disclosure 

since the right of publication in the Article  

LV�DOVR�RZQHG�E\�WKH�FRS\ULJKW�KROGHU��7KXV��

it is clear that the Article does not provide 

the author with the right of disclosure. 

In addition, the right of withdrawal  

FDQ� DOVR� EH� FRQVLGHUHG� E\� ,QGRQHVLD�� 7KH�

right of withdrawal provides the author 

with the right to withdraw his/her work 

after it was made public.49� 7KH� ULJKW� RI�

withdrawal will protect the reputation of 

the author since the author can remove his/

her work from the public at any time if the 

author feels uncomfortable with the work in 

WKH� SXEOLF��7KH� ULJKW� RI� GLVFORVXUH� DQG� WKH�

right of withdrawal have been recognized 

LQ� (XURSHDQ� &RXQWULHV�� LQFOXGLQJ� )UDQFH��

Germany, and Italy.��

C. Perspectives on Parallel Importation 

Parallel importation has become an 

important issue in Indonesia since 1996. 

However, it is a relatively new concept in 

the country’s intellectual property laws. 

,Q� WKH� DUHD� RI� WUDGHPDUNV�� IRU� H[DPSOH��

although parallel importation has frequently 

RFFXUUHG�� LW� LV� GLI¿FXOW� WR� XVH� ,QGRQHVLDQ�

WUDGH�PDUN� ODZ� WR� DGGUHVV� WKH� LVVXH�� (YHQ�

though Indonesian copyright and patent 

laws contain provisions relating to parallel 

importation, some uncertainties remain.

6LQFH� ������ LW� KDV� EHHQ� GHWHFWHG�

that many automobile spare parts bearing  

genuine trade marks were imported in 

parallel with the importation by authorized 

distributors.51� ,Q� ������ WKH� 0RWLRQ� 3LFWXUH�

47 � 9��+HQU\�6RHOLVW\R�%���������Op.cit���S������DQG�������DUJXLQJ�WKDW�PRUDO�ULJKWV�LQ�JHQHUDO�FDQQRW�EH�WUDQVIHUHG�

and the right of the author to have his/her name attached to his/her work should never end.
��� 5LNNL�6DSROLFK��³:KHQ�/HVV�LVQ¶W�0RUH��,OOXVWUDWLQJ�WKH�$SSHDO�RI�0RUDO�5LJKWV�0RGHO�RI�&RS\ULJKW�7KURXJK�D�

6WXG\�RI�0LQLPDOLVW�$UW´��IDEA��9RO������1R�����������S������
49 Ibid.
���� &\ULOO�3��5LJDPRQWL��������Op.cit.��SS�����������GLVFXVVLQJ�WKH�ULJKW�RI�GLVFORVXUH�DQG�WKH�ULJKW�RI�ZLWKGUDZDO�LQ�

France, Germany and Italy.
51  Redaksi Motor, “Parallel Importer Mengebiri Agen Resmi”, Motor, 16 August 1996, retrieved from. Also, in 

1996, the parallel importation of many laser discs and videocassettes became a serious concern of the General 

'LUHFWRU� RI�5DGLR��7HOHYLVLRQ� DQG� )LOP�� 6HH��5HGDNVL�.RPSDV�� ³3HODNX� ,PSRU� 3DUDOHO� /'� DNDQ�'LWLQGDN´��

http://www.kompas.com/9604/13/dikbud/Pela.htm��UHWULHYHG�RQ����6HSWHPEHU������
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$VVRFLDWLRQ��03$��SURWHVWHG�WR�WKH�,QGRQH� 

sian government regarding the parallel 

importation of their products into this 

country.52� 7KH� SDUDOOHO� LPSRUWDWLRQ� RI� 

VHYHUDO� .,$� &DUQLYDO� EXLOW�XS� FDUV� IURP�

6RXWK� .RUHD� DOVR� RFFXUUHG� LQ� WKH� PLGGOH�

RI� �����53� $V� RI� HDUO\� ������ WKH� ÀRZ� RI�

parallel imports of electronic products, such 

DV�SODVPD�DQG�/&'�WHOHYLVLRQ�VHWV�DQG�DLU�

condition machines, has been increasing.54 

Genuine BlackBerry Gemini mobile phones 

have also been brought by parallel importers 

LQWR�,QGRQHVLD�VLQFH�6HSWHPEHU������GHVSLWH�

WKHLU�GLI¿FXOW\�LQ�REWDLQLQJ�LPSRUW�OLFHQFHV�55

1. Trade Mark Law

8QGHU� WKH 7UDGH�0DUNV�$FW� �����56 it 

is not certain whether parallel importation  

is a trade mark infringement. Article 76(1)  

of the Act gives a trade mark holder the  

right to sue one who without authority 

imitates his or her trade mark. However,  

it is not certain whether parallel importation 

falls within the scope of the provision. 

$UWLFOH�������RI�WKH�$FW�SURYLGHV��

7KH� RZQHU� RI� D� UHJLVWHUHG� WUDGH�PDUN�

PD\�¿OH�D�ODZVXLW�DJDLQVW�DQRWKHU�ZKR�

unlawfully uses a trade mark which 

has similarity in its essential part or its 

entirety with his trade mark for goods or 

services of the same kind.

7KH�SRVLWLRQ�RI�D� WUDGH�PDUN�KROGHU� LV�

VWUHQJWKHQHG�E\�$UWLFOHV����DQG�����$UWLFOH����

imposes a penalty of 5 years’ imprisonment 

DQG�D�PD[LPXP�¿QH�RI�5S��������������RQ�

someone who deliberately and unlawfully 

uses a trade mark entirely similar to 

another’s registered trade mark for goods 

and/or services of the same kind. Article 91 

imposes a penalty of 4 years’ imprisonment 

DQG� D�PD[LPXP�¿QH�RI�5S������������RQ�

one who deliberately and unlawfully uses a 

trade mark essentially resembling another’s 

registered trade mark for goods and/or 

services of the same kind.

In essence, according to these three 

Articles, a trade mark violation occurs 

ZKHQ�D�SHUVRQ�XVHV�D� WUDGH�PDUN�ZKLFK� LV��

(a) “essentially” or (b) “entirely” similar to 

a registered trade mark owned by someone 

HOVH��$Q� H[DPSOH� RI� �D�� LV� WKH� WUDGH� PDUN�

³5DMD�.DPSDN´�ZKLFK�LV�HVVHQWLDOO\�VLPLODU�

WR� WKH� UHJLVWHUHG� WUDGH� PDUN� ³.DPSDN´�

for bicycle tires.57�$QRWKHU� H[DPSOH� LV� WKH�

52� 5HGDNVL�.RPSDV�� ³/HELK� -DXK�GHQJDQ�%DPEDQJ�.HVRZR´��http://www.kompas.com/9807/05/naper/lebi.htm, 

UHWULHYHG�RQ����6HSWHPEHU������
53� 5HGDNVL�.RQWDQ��³,PSRU�3DUDOHO´��http://www.kontan-online.com/05/05/manajemen/man1.htm��UHWULHYHG�RQ����

6HSWHPEHU������
54� 5HGDNVL�6XDUD�0HUGHND��³,PSRU�3DUDOHO�3URGXN�(OHNWURQLN�'LZDVSDGDL´��http://suaramerdeka.com/v1/index.

php/read/cetak/2008/05/12/13044/Impor.Paralel.Produk.Elektronik.Diwaspadai��UHWULHYHG�RQ����0D\�������7R�

PDNH�LW�ZRUVH��FXVWRPV�GXW\�DQG�VDOHV�WD[�ZHUH�QRW�SDLG�IRU�WKHVH�SDUDOOHO�LPSRUWV�
55 NewsWeb, “Impor Paralel BlackBerry Gemini Belum dapat Izin”, http://webcache.googleusercontent. 

com/search?q=cache:Y53HB-d5NrEJ:onggok1211.blog.telkomspeedy.com/2009/09/09/impor-paralel-black-

berry-gemini-belum-dapat-izin/+impor+paralel+Indonesia&cd=2&hl=id&ct=clnk&gl=id, retrieved on 23 

0D\������
56� $FW�1R�����RI������
57� 7KH�-DNDUWD�'LVWULFW�&RXUW¶V�GHFLVLRQ�1R�����������*�����1RYHPEHU������DI¿UPHG�E\�WKH�6XSUHPH�&RXUW¶V�GH�

FLVLRQ�1R�����.�6,3���������0D\������FLWHG�LQ�6XGDUJR�*DXWDPD��������Hukum Merek Indonesia��&LWUD�$GLW\D�

%DNWL��%DQGXQJ��S������7KLV�GHFLVLRQ�ZDV�EDVHG�RQ�$UWLFOH����RI�WKH�HDUOLHU�7UDGH�0DUNV�$FW��QDPHO\�$FW�1R�����

RI������ZKLFK�SURYLGHG�WKDW�D�WUDGH�PDUN�RZQHU�FRXOG�¿OH�DQ�DSSOLFDWLRQ�LQ�WKH�-DNDUWD�'LVWULFW�&RXUW�WR�FDQFHO�

the registration of a trade mark which was “essentially” or “entirely” similar to his or her trade mark.
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trade mark “Majestic” which is essentially  

VLPLODU� WR� WKH� UHJLVWHUHG� WUDGHPDUN� ³6LOYHU�

Queen” for chocolate products because 

the two marked products use similar 

packaging.��

In relation to the use of a trade mark 

“entirely” similar to another trade mark, 

cases which have arisen relate only to the 

use of a trade mark on non-genuine goods. 

7KH\�PRVWO\�UHODWH�WR�WKH�XVH�RI�WUDGHPDUNV�

HQWLUHO\� VLPLODU� WR� ZHOO�NQRZQ� WUDGHPDUNV�

but which have been applied to non-

genuine (counterfeit) goods.59 )RU�H[DPSOH��

,QGRQHVLD¶V� 6XSUHPH� &RXUW� KDV� FDQFHOOHG�

the registration of the trade marks “Guess”,�� 

³&KULVWLDQ�'LRU´61�DQG�³&D[WRQ´62 applied to 

QRQ�JHQXLQH� JRRGV� ZLWKRXW� WKH� FRQVHQW� RI�

WKH�ZHOO�NQRZQ�WUDGH�PDUN�RZQHUV�63

6R�IDU��WKHUH�KDV�EHHQ�QR�FRXUW�GHFLVLRQ�

with regard to whether parallel importation, 

which always involves genuine goods, 

can fall within the meaning of the “use of 

a trade mark entirely similar to another 

trade mark” mentioned in Articles 76(1) 

DQG�����,Q�DGGLWLRQ��WKHUH�LV�QR�H[SODQDWLRQ�

DW� DOO� LQ� WKH� ([SODQDWRU\� 0HPRUDQGXP� WR�

WKH� 7UDGH� 0DUNV�$FW� ���� regarding this. 

However, there is evidence which suggests 

that parallel importation is outside the  

VFRSH�RI�$UWLFOHV�������DQG�����$IWHU�¿QGLQJ�

WKDW�SDUDOOHO�LPSRUWV�RI�³&DVWURO´�OXEULFDQWV�

ZHUH�DYDLODEOH�LQ�-DNDUWD��&DVWURO�,QGRQHVLD�

Inc. did not use the former Articles 72(1) 

DQG� ��� LQ� WKH� 7UDGH� 0DUNV� $FW� �����64  

which were respectively identical to  

$UWLFOHV� ������ DQG� ��� RI� WKH� 7UDGH�0DUNV�

$FW� ������ WR� VXH� WKH� SDUDOOHO� LPSRUWHU�

of the products. Gunawan65 stated that  

&DVWURO� ,QGRQHVLD� FRXOG� QRW� UHO\� RQ� WKH�

provisions of the trade mark law, but rather 

they could use certain regulations on the 

provision and importation of lubricants.  

7KH� FRPSDQ\� UHOLHG� HVSHFLDOO\� RQ� 3UHVL�

GHQWLDO�'HFUHH�1R�����RI������ZKLFK�JDYH� 

the state oil company, Pertamina, the 

H[FOXVLYH� ULJKW� WR� SURYLGH� DQG� LPSRUW�

OXEULFDQWV� LQWR� ,QGRQHVLD�� 7KXV�� WKH�

question became whether or not the parallel 

��� 7KH�6XSUHPH�&RXUW¶V� GHFLVLRQ�1R�� �����3'7������� ���$XJXVW� ������ FLWHG� LQ�0DXODQD� ,��%��� ������Perlin-

dungan Merek Terkenal di Indonesia dari Masa ke Masa��&LWUD�$GLW\D�%DNWL��%DQGXQJ��S������
59 � 2WKHU�FDVHV�UHODWHG�WR�WKH�XVH�RI�WUDGH�PDUNV�³HQWLUHO\´�VLPLODU�WR�ZHOO�NQRZQ�WUDGH�PDUNV�EXW�IRU�JRRGV�QRW�RI�

WKH�VDPH�NLQG�DV�WKRVH�RI�WKH�RZQHUV�RI�WKH�ZHOO�NQRZQ�WUDGH�PDUNV��)RU�H[DPSOH��WKH�6XSUHPH�&RXUW�FDQFHOOHG�

WKH�UHJLVWUDWLRQ�RI�WKH�WUDGH�PDUN�³621<´��IRU�SODVWLF�SURGXFWV��ZKLFK�ZDV�HQWLUHO\�VLPLODU�WR�WKH�WUDGH�PDUN�

³621<´�IRU�HOHFWURQLFV��6HH�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�1R�������.�3'7����������)HEUXDU\�������FLWHG�LQ�

Ibid.��S�����
��� 7KH�6XSUHPH�&RXUW¶V�GHFLVLRQ�1R������3.�3'7����������0DUFK�������FLWHG�LQ�Ibid., p. 164.
61� 7KH�6XSUHPH�&RXUW¶V�GHFLVLRQ�1R������3.�3'7����������6HSWHPEHU�������FLWHG�LQ�Ibid.
62� 7KH�6XSUHPH�&RXUW¶V�GHFLVLRQ�1R�������3.�3'7����������-XO\�������FLWHG�LQ�Ibid.
63 c.f. RA & A Bailey & Co. Ltd v. Boccacio Pty Ltd����������,35������LQ�ZKLFK�<RXQJ�-��VDLG�WKDW�WKH�H[FOXVLYH�XVH�

RI�WKH�WUDGH�PDUNFRQIHUUHG�E\�V��������RI�WKH�7UDGH�0DUNV�$FW������XSRQ�WKH�UHJLVWHUHG�SURSULHWRU�RQO\�RSHUDWHG�

to prevent the sale in Australia of goods which were not the proprietor’s but which were marked with his trade 

PDUN��6HFWLRQ��������SURYLGHV��³7KH�UHJLVWUDWLRQ�RI�D�WUDGH�PDUN�>«@�LI�YDOLG��JLYHV�WR�WKH�UHJLVWHUHG�SURSULHWRU�

RI�WKH�WUDGH�PDUN�WKH�ULJKW�WR�WKH�H[FOXVLYH�XVH�RI�WKH�WUDGH�PDUN�LQ�UHODWLRQ�WR�JRRGV�RU�VHUYLFHV�LQ�UHVSHFW�RI�

which the trade mark is registered and to obtain relief in respect of infringement of the trade mark in the manner 

provided by this Act.”
64��� 7KH�7UDGH�0DUNV�$FW������DV�DPHQGHG�E\�WKH�7UDGH�0DUNV�$FW������
65 � *XQDZDQ�6XU\RPXUFLWR�LV�DQ�LQWHOOHFWXDO�SURSHUW\�DWWRUQH\�DW�6XU\RPXUFLWR�	�&R��DQG�5RXVH�	�&R��,QWHUQD�

WLRQDO��-DNDUWD��,QGRQHVLD�
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importation of the lubricants was authorized 

by Pertamina66 not by the trade mark owner. 

It is also uncertain whether the 

H[FOXVLYH�ULJKW�WR�XVH�D�WUDGH�PDUN�LQFOXGHV�

WKH�H[FOXVLYH�ULJKW�RI�LPSRUWDWLRQ��$UWLFOH��67 

RI�WKH�7UDGH�0DUNV�$FW������RQO\�PHQWLRQV�

WKDW�WKH�ULJKW�WR�D�WUDGH�PDUN�LV�WKH�H[FOXVLYH�

right to use the trade mark or to grant a 

license to use�WKH�WUDGH�PDUN��8QIRUWXQDWHO\��

ZKLFK� DFWV� H[DFWO\� FRQVWLWXWH� OHJDO� XVH� RI�

a trade mark and which acts fall outside 

WKLV�VFRSH�LV�QRW�GH¿QHG�LQ� WKH�$FW��6R�IDU��

there has been no academic literature which 

addresses this issue.�� As a result, it is not 

FHUWDLQ�ZKHWKHU�WKH�H[FOXVLYH�ULJKW�WR�XVH�D�

mark includes the right to prevent parallel  

importation. 

7KH�OHJDO�SRVLWLRQ�UHJDUGLQJ�WUDGHPDUNV�

and parallel importation will depend upon 

LQWHUSUHWDWLRQ�E\�WKH�FRXUWV��7KH�FRXUWV�PD\�

interpret that parallel importation constitutes 

the “use of a trade mark entirely similar to 

another trade mark” on genuine goods. If 

this is the case, then parallel importation is 

illegal in Indonesia.69

2. Copyright Law

In relation to copyright, Indonesia 

has changed its position on the parallel 

importation of goods which are subject 

WR� FRS\ULJKW�� 7KH� SUHYLRXV� &RS\ULJKW� $FW�

������ was silent on the issue of parallel 

LPSRUWDWLRQ��1RZ��XQGHU�WKH�QHZ�&RS\ULJKW�

$FW� �����71 parallel importation constitutes  

a copyright infringement. 

$UWLFOH� ����� RI� WKH� $FW� SURYLGHV��

³&RS\ULJKW�FRQVWLWXWHV�DQ�H[FOXVLYH�ULJKW�RI�

an author or a copyright holder to publish 

or reproduce its work [...]” According to 

WKH�([SODQDWRU\�0HPRUDQGXP� WR�$UWLFOH� �� 

(1),72� WKH� H[FOXVLYH� ULJKW� ³WR� SXEOLVK� RU�

UHSURGXFH´� LQFOXGHV� WKH� ULJKW� RI� LPSRUWD�

WLRQ�� 7KLV� PHDQV� WKDW� DQ\� XQDXWKRULVHG�

importation constitutes an infringement of 

WKH� H[FOXVLYH� ULJKW� RI� � D� FRS\ULJKW� RZQHU��

7KXV�� WKH� FRS\ULJKW� RZQHU� KDV� WKH� ULJKW� WR�

prevent parallel importation. 

7KH�SURWHFWLRQ�RI�D�FRS\ULJKW�RZQHU¶V�

interest against parallel importation is  

VWURQJ�� 7KLV� LV� EHFDXVH�� DSDUW� IURP� JLYLQJ�

the owner the right to claim damages against 

66 � $�FRQYHUVDWLRQ�E\�WKH�ZULWHU�ZLWK�*XQDZDQ�6XU\RPXUFLWR��DQ�LQWHOOHFWXDO�SURSHUW\�DWWRUQH\�DW�6XU\RPXUFLWR�	�

&R��DQG�5RXVH�	�&R��,QWHUQDWLRQDO�
67�� $UWLFOH���SURYLGHV�� ³7KH� ULJKW� WR� D�PDUN� LV� DQ� H[FOXVLYH� ULJKW�JUDQWHG�E\� WKH�6WDWH� WR� WKH�RZQHU�RI� D�PDUN� 

registered in the General Register of Marks to use the mark himself or herself for a certain period or to grant 

permission to another person to use the mark.”
���� &KULVWRSK�$QWRQV��������Op.cit., p. 267.
69��� F�I�� WKH� GHFLVLRQ� RI�$XVWUDOLD¶V� )HGHUDO� &RXUW� LQ� Transport Tyres Sales Pty. Ltd v. Montana Tyres Rims & 

Tubes Pty. Ltd�����������,35�����LQ�LQWHUSUHWLQJ�WKH�VFRSH�RI�³XVHV�DV�D�WUDGH�PDUN�D�VLJQ�WKDW�LV�VXEVWDQWLDOO\� 

LGHQWLFDO�ZLWK�«�WKH� WUDGH�PDUN� LQ� UHODWLRQ� WR�JRRGV�«´�PHQWLRQHG� LQ� V��������RI�$XVWUDOLD¶V�7UDGH�0DUNV� 

$FW� ����� LQ� UHODWLRQ� WR� SDUDOOHO� LPSRUWDWLRQ��7KH�)HGHUDO�&RXUW� DSSHDUHG� WR� WDNH� WKH� YLHZ� WKDW� WKH� SDUDOOHO� 

LPSRUWDWLRQ�RI�W\UHV�FRQVWLWXWHG�³XVH�DV�D�WUDGH�PDUN´�DV�PHQWLRQHG�LQ�V���������7KH�MXGJPHQW�RI�WKH�)HGHUDO� 

&RXUW� UHDGV�� ³7KH� PHUH� VDOH� RI� WKH� W\UHV� LQ� TXHVWLRQ� ZRXOG� LQYROYH� XVH� RI� WKH� 7UDGH� 0DUNV� EHFDXVH� RI� 

WKH�PRXOGLQJ�RI�WKH�7UDGH�0DUNV�RQ�WKH�W\UHV´��Ibid.��S�������+RZHYHU��VLQFH�WKH�PRXOGLQJ�ZDV�DSSOLHG�ZLWK�

WKH�FRQVHQW�RI�WKH�WUDGH�PDUN�RZQHU��V�����H[FXVHG�WKH�XVH�RI�WKH�WUDGH�PDUN�E\�WKH�SDUDOOHO�LPSRUWHU��,Q�RWKHU�

words, it is only because of s. 123, that the parallel importation of the tyres did not constitute a trade mark 

infringement.
����� $FW�1R����RI������DV�DPHQGHG�E\�$FW�1R����RI������DQG�$FW�1R�����RI������
71� $FW�1R�����RI������
72�� 7KH�([SODQDWRU\�0HPRUDQGXP�WR�$UWLFOH������SURYLGHV��³7KH�PHDQLQJ�RI�µWR�SXEOLVK�RU�UHSURGXFH¶�LQFOXGHV�DQ�

DFW�RI�WUDQVODWLQJ��DGDSWLQJ�«VHOOLQJ��UHQWLQJ�«�importing�«´��(PSKDVLV�DGGHG��
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a parallel importer73 and seek an injunction 

SUHYHQWLQJ� WKH� ÀRZ� RI� SDUDOOHO� LPSRUWV�

into Indonesia,74 Indonesian copyright law 

makes it a criminal offence to parallel import 

FRS\ULJKW� PDWHULDO�� 7KLV� LV� LQIHUUHG� IURP�

$UWLFOH� ������ RI� WKH� &RS\ULJKW� $FW� ZKLFK�

SURYLGHV�

Anyone who intentionally and with�

out being entitled commits an act as 

GHVFULEHG� LQ�$UWLFOH� �����«� VKDOO� EH�

penalized with a jail term of at least 1 

�RQH��PRQWK� DQG�RU� D� ¿QH� RI� DW� OHDVW�

5S��������������RQH�PLOOLRQ�UXSLDK��RU�

with a jail term of at most 7 (seven) years 

DQG�D�¿QH�RI�DW�PRVW�5S�����������������

�¿YH�ELOOLRQ�UXSLDK���

$UWLFOH� ��� ���� GRHV� QRW� VSHFL¿FDOO\�

mention parallel importation. However,  

VLQFH� LPSRUWDWLRQ� LV� RQH� RI� WKH� H[FOXVLYH�

rights of a copyright owner mentioned in  

$UWLFOH�������DQG�LWV�([SODQDWRU\�0HPRUDQ�

dum, someone who engages in parallel 

importation can be penalised owing to 

Article 72 (1). 

$OWKRXJK� WKH� QHZ� &RS\ULJKW�$FW� KDV�

taken a position on parallel importation, 

it is uncertain whether the current position 

LV� DGHTXDWH� WR� GHDO� ZLWK� WKH� LVVXH�� 6LQFH�

the parallel importation of goods in which 

copyright subsists can take place in different 

situations, it is uncertain whether the current 

provisions apply to all of these situations.

Parallel importation of goods which are  

subject to copyright usually occurs in two 

different situations. First, it can occur when  

WKH�JRRGV�DUH�¿UVW� VROG�RXWVLGH� WKH�FRXQWU\�

of importation. In the case of a net importer 

of intellectual products like Indonesia, most 

parallel importation arises in this situation.75 

6HFRQGO\�� WKH�SDUDOOHO� LPSRUWDWLRQ�RI�JRRGV�

which are subject to copyright can also 

occur in a situation where the goods which 

are parallel imported are originally sold in 

WKH� FRXQWU\� RI� LPSRUWDWLRQ�� 7KLV� VLWXDWLRQ�

LQYROYHV�D�³URXQG�WULS´�MRXUQH\�RI�JRRGV��7KH� 

JRRGV� DUH� ¿UVW� VROG� LQ� ,QGRQHVLD�� H[SRUWHG� 

to a foreign country but then imported back 

LQWR� ,QGRQHVLD�� 7KH� LVVXH� LV� ZKHWKHU� WKH�

current position can be used to determine 

the legality of parallel importation in these 

WZR� VLWXDWLRQV�� 7KHUH� LV� QR� LQGLFDWLRQ� LQ� 

,QGRQHVLD¶V� &RS\ULJKW�$FW� ����� WKDW� WKHVH 

considerations were in the mind of the 

GUDIWVPHQ�RI�$UWLFOH�������RI�WKH�$FW��+RZ� 

HYHU�� ZKHQ� GHDOLQJ� ZLWK� SDUDOOHO� LPSRUWD� 

tion in these situations, the Indonesian courts 

PD\� MXVW� UHO\� RQ�$UWLFOH� �� ���� DQG� LWV� ([�

SODQDWRU\�0HPRUDQGXP�DQG�PD\�WKHUH�IRUH�

KROG�LQ�IDYRXU�RI�D�FRS\ULJKW�RZQHU��$V�D�UH�

sult, the owner could block parallel imports 

and obtain the opportunity to maintain the 

price of its goods sold within Indonesia 

higher than those sold in a foreign country.

3. Patent Law 

In relation to patents, based on Article 

��� ���� RI� WKH� 3DWHQWV�$FW� �����76 a patent 

73 � $UWLFOH� ������ SURYLGHV�� ³$�&RS\ULJKW� KROGHU� LV� HQWLWOHG� WR� FODLP�GDPDJHV� LQ� WKH�&RPPHUFLDO�&RXUW� IRU� WKH� 

LQIULQJHPHQW�RI�LWV�FRS\ULJKW�«´
74�� $UWLFOH����SURYLGHV��³>7@KH�&RPPHUFLDO�&RXUW�FDQ�LVVXH�DQ�LQMXQFWLRQ�LPPHGLDWHO\�DQG�HIIHFWLYHO\�LQ�RUGHU�WR��

a. prevent the continuation of an infringement of copyright, especially to prevent the entry into the channels of 

FRPPHUFH�RI�JRRGV�VXVSHFWHG�WR�LQIULQJH�FRS\ULJKW�«�LQFOXGLQJ�DQ�DFW�RI�LPSRUWDWLRQ�´
75�� 6HH�7��=��&KDQJ��³3DUDOOHO�,PSRUWDWLRQ�LQ�7DLZDQ��$�9LHZ�IURP�D�1HZO\�(PHUJHG�&RXQWU\�DQG�D�&RPSDUDWLYH�

Analysis”, International Marketing Review��9RO������1R�����������SS��������
76� $FW�1R�����RI������



15Hawin, New Issues in Intellectual Property Law in Indonesia

holder can prevent parallel importation. 

$UWLFOH��������SURYLGHV�

$� 3DWHQW� +ROGHU� VKDOO� KDYH� WKH� H[�

FOXVLYH� ULJKW� WR�H[SORLW�KLV�SDWHQW��DQG�

SURKLELW� DQ\� RWKHU� SHUVRQ�ZKR�ZLWK� 

RXW� KLV� FRQVHQW�� D�� LQ� WKH� FDVH� RI� 

SURGXFW� SDWHQW�� PDNHV�� VHOOV�� im-

ports, rents out, delivers, uses, makes  

DYDLODEOH� IRU� VDOH�� RU� UHQWDO� RU� GHOL� 

very of the patented product; b. in  

WKH� FDVH� RI� D� SURFHVV� SDWHQW�� XVHV� WKH�

patented production process to make 

products, and commits other activi�

WLHV� UHIHUUHG� WR� LQ� SRLQW� D�� �(PSKDVLV�

added).

&OHDUO\�� $UWLFOH� ��� ���� RI� WKH Act 

JLYHV� D� SDWHQW� KROGHU� WKH� H[FOXVLYH� ULJKW�

to prohibit others from importing his/her 

patented products and or products made by 

using his/her patented process without his/

KHU� DXWKRULVDWLRQ�� 7KH� HIIHFW� LV� WKDW�� LI� D�

patent holder sells his/her patented products 

in a foreign country, another person do not 

have the right to import the products from 

this foreign country into Indonesia unless he 

or she obtains a prior authorization from the 

patent holder. With respect to a process patent, 

a person must also obtain a patent holder’s 

consent in order that he or she can import 

into Indonesia products made in Indonesia 

which have been sold in a foreign country or 

products made in a foreign country using the 

patent holder’s process patent. 

7KDW� D� SDWHQW� RZQHU� FDQ� XVH� $UWLFOH�

16(1) to prevent parallel importation can be 

H[SODLQHG�LQ�WKH�IROORZLQJ�ZD\��)RU�H[DPSOH��

DQ�$PHULFDQ� &RUSRUDWLRQ� REWDLQV� D� SDWHQW�

ERWK� LQ� WKH�8QLWHG� 6WDWHV� DQG� LQ� ,QGRQHVLD�

FODLPLQJ� SURGXFW� ;�� 7KH� &RUSRUDWLRQ�

WKHQ� DSSRLQWV� %� DV� LWV� H[FOXVLYH� OLFHQVHH�

to distribute the products in Indonesia. 

7KH� &RUSRUDWLRQ� DOVR� KDV� D� VXEVLGLDU\� LQ�

Malaysia which manufactures the same 

products. Because the price of the products 

from the subsidiary are much cheaper 

WKDQ� WKH� VDPH� SURGXFWV� IURP� WKH� H[FOXVLYH�

distributor in Indonesia, a person without  

the patent holder’s consent imports the 

products from Malaysia into Indonesia. 

%DVHG�RQ�$UWLFOH��������WKH�&RUSRUDWLRQ�FDQ�

prevent the parallel importation. 

Like its copyright law, Indonesian 

patent law gives a patent owner strong 

SURWHFWLRQ�DJDLQVW�SDUDOOHO�LPSRUWDWLRQ��7KLV�

LV� EHFDXVH�� XQGHU� WKH�3DWHQWV�$FW� ������ DQ�

unauthorised importation of patented goods 

DOVR� FRQVWLWXWHV� D� FULPLQDO� RIIHQFH��7KLV� LV�

WKH�HIIHFW�RI�$UWLFOH�����ZKLFK�SURYLGHV�

$Q\RQH��ZKR� LQWHQWLRQDOO\� DQG�ZLWK� 

out being entitled violates the right of 

the patent holder by committing an 

act as described in Article 16, will be 

penalized with a jail term of at the most 

���IRXU��\HDUV�DQG�D�¿QH�RI�DW�WKH�PRVW�

5S����������������¿YH�KXQGUHG�PLOOLRQ�

rupiah). 

7KH� WHUP�³SDUDOOHO� LPSRUWDWLRQ´� LV�QRW�

PHQWLRQHG� LQ� $UWLFOH� ����� +RZHYHU�� WKH�

Article applies to a parallel importer because 

he or she commits one of the acts mentioned 

LQ� $UWLFOH� ��� DV� WKH� H[FOXVLYH� ULJKWV� RI� D�

patent holder, namely importation, without 

the authorisation of the patent holder. 

$GGLWLRQDOO\��EDVHG�RQ�$UWLFOH��������77 

RI� WKH� 3DWHQWV� $FW� ������ D� SDWHQW� KROGHU�

77� $UWLFOH���������SURYLGHV��³7KH�SDWHQW�KROGHU�RU�WKH�KROGHU�RI�D�OLFHQFH�LV�HQWLWOHG�WR�FODLP�GDPDJHV�>«@�IURP�DQ\�

person who intentionally and without being entitled carries out an act as described in Article 16”.
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has the right to claim damages against an 

unauthorised importer. In this regard, the 

3DWHQWV�$FW������LV�VWULFWHU�WKDQ�WKH�3DWHQWV�

�$PHQGPHQW��$FW�������7KLV�LV�VR�VLQFH�WKH�

new Act no longer includes the “innocent 

infringement” provision of Article 122 (1a)�� 

RI�WKH�3DWHQWV��$PHQGPHQW��$FW�������8QGHU�

the former Article 122 (1a), a patent holder’s 

claim could be rejected if the defendant 

was not aware of the infringement or if 

the defendant had strong evidence for her/

his lack of knowledge of the infringement. 

8QGHU� WKH� 3DWHQWV� $FW� ������ QR� VXFK�

defence for the defendant is available. As a 

consequence, an innocent parallel importer 

FDQ�EH�FDXJKW�E\�$UWLFOH���������RI�WKH�QHZ�

$FW�� 7KLV� GHPRQVWUDWHV� WKDW� WKH� QHZ� $FW�

gives a patent holder stronger protection 

against parallel importation than the Patents 

�$PHQGPHQW��$FW� ������ 6R� IDU�� WKHUH� KDV�

EHHQ� QR� H[SODQDWLRQ� UHJDUGLQJ� WKH� UHDVRQ�

EHKLQG�WKLV�SROLF\��7KH�ZLVGRP�RI�WKLV�SROLF\�

is therefore questionable. 

$V� LQ� WKH� FDVH� RI� WKH� &RS\ULJKW� $FW� 

������ LW� LV� TXHVWLRQDEOH� ZKHWKHU� WKH�

SRVLWLRQ� RI� WKH� 3DWHQWV� $FW� ����� DSSOLHV�

LQ� DOO� VLWXDWLRQV� LQ�ZKLFK� SDUDOOHO� LPSRUWD� 

tion normally arises. Parallel importation  

of patented goods usually arises in two 

different situations. First, it arises in a 

situation where it is the patent owner his/

KHUVHOI� ZKLFK� PDNHV� WKH� ¿UVW� VDOH� RI� KLV�

her patented goods which are then parallel 

LPSRUWHG��6HFRQGO\��LW�RFFXUV�ZKHQ�LW�LV�WKH�

licensee of the owner which puts the goods 

on the market. Without bothering with these 

two different situations, courts will probably 

apply Article 16 (1) in deciding in favour of 

the patent owner.  

7KH� 3DWHQWV� $FW� ����� H[HPSWV� IURP�

penal sanctions the unauthorized importation 

RI�SKDUPDFHXWLFDO�SURGXFWV��7KLV�LV�VWDWHG�LQ�

$UWLFOH�����D��RI�WKH�$FW��

([HPSWHG�IURP�WKH�SHQDO�VDQFWLRQ�SURYL�

VLRQV�«�DUH���D�� importing a pharma�

ceutical product patented in Indonesia 

and the product has been marketed in 

a country by the patent owner provided 

that the act of importing complies with 

FHUWDLQ� UHJXODWLRQV�� �(PSKDVLV� DGGHG��

$FFRUGLQJ� WR�$UWLFOH� ���� �D��� WKH� ¿UVW�

sale by a patent owner of pharmaceutical 

SURGXFWV� UHVXOWV� LQ� WKH� H[HPSWLRQ� RI� D�

parallel importer of the products from penal 

sanctions. However, the patent owner still 

has the right to claim damages against the 

SDUDOOHO� LPSRUWHU� EDVHG� RQ�$UWLFOH� ���� ����

RI�WKH�3DWHQWV�$FW�������7KLV�PHDQV�WKDW�WKH�

¿UVW�VDOH�GRHV�QRW�H[KDXVW�WKH�RZQHU¶V�ULJKW� 

to control any further dealing with the 

SURGXFWV��7KLV� LQGLFDWHV� WKDW� ,QGRQHVLD� KDV�

made only “partial” legalisation of parallel 

importation of pharmaceutical products.  

7KLV� UHÀHFWV� WKDW� WKHUH� LV� RQO\� PLQLPDO�

change in respect of the legality of the 

parallel importation of patented goods.

7KH� ³SDUWLDO´� OHJDOL]DWLRQ� LV� QRW� IUHH�

from criticism. It has not been welcomed 

by the Indonesian people.79 Article 135 (a) 

UHÀHFWV�WKDW�WKH�*RYHUQPHQW�GLG�QRW�LQWHQG�WR�

protect the interest of Indonesian consumers 

���� 7KH�IRUPHU�$UWLFOH�������D��SURYLGHG��³7KH�'LVWULFW�&RXUW�PD\�UHMHFW�D�FODLP�IRU�GDPDJHV�LQFOXGLQJ�DFFRXQW�RI�

SUR¿WV�ZKLFK�VKRXOG�KDYH�EHHQ�PDGH��LI�WKH�GHIHQGDQW�FDQ�SURYH�WKDW�KH�VKH�GRHV�QRW�NQRZ�RU�KDV�VWURQJ�UHDVRQV�

not to know that he/she violated a patent owned by someone else which is protected in Indonesia.”
79�� 7KLV�YLHZ�ZDV�VWDWHG�E\�,QGDK�6XNVPDQLQJVLK�� WKH�IRUPHU�&KLHI�RI� WKH�,QGRQHVLDQ�&RQVXPHUV¶�$VVRFLDWLRQ��

during a conversation with the present writer.
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who still need cheap patented products, 

especially pharmaceutical products. 

Previously, through Article 21 of the former 

3DWHQWV� $FW� ������ WKH� FRXQWU\� DOORZHG�

SDUDOOHO� LPSRUWDWLRQ�� 7KH� ([SODQDWRU\�

Memorandum to the earlier Article 21 

mentioned that Indonesian people needed to 

develop local industries and technological 

skill and, therefore, Indonesia through the 

former Article 21 attempted to prevent 

unpleasant development that could have  

led to a restriction of imports of foreign 

SURGXFWV�� � 7KH� FRQGLWLRQ� RI� ,QGRQHVLDQ�

SHRSOH� DVVHUWHG� LQ� WKH� ([SODQDWRU\�0HPR�

UDQGXP� KDV� QRW� FKDQJHG�� 7KHUHIRUH�� LW� LV�

UHDVRQDEOH� IRU� WKH� ,QGRQHVLDQ� &RQVXPHUV¶�

Association to take the view that Article 135 

(a) is inadequate and suggests that Indonesia 

should adopt its previous approach set out in 

$UWLFOH����RI�WKH�HDUOLHU�3DWHQWV�$FW������LQ�

respect of not only pharmaceutical products 

but also other patented goods.��   

Article 135(a) provides that the 

¿UVW� VDOH� E\� D� SDWHQW� RZQHU� UHVXOWV� LQ� WKH�

H[HPSWLRQ� RI� D� SDUDOOHO� LPSRUWHU� RI� WKH�

owner’s pharmaceutical products from 

penal sanctions. What remains unanswered 

LV�ZKHWKHU�RU�QRW�WKH�¿UVW�VDOH�E\�D�OLFHQVHH�

or an assignee of the patent owner can also 

WULJJHU� WKH� VDPH� UHVXOW�� 6R� IDU�� WKHUH� LV� QR�

H[SODQDWLRQ�UHJDUGLQJ�WKLV�

Indonesia seems to maintain its position 

on parallel importation of trade marked 

JRRGV� DQG� RI� SDWHQWHG� JRRGV�� 7KHUH� LV� QR�

SURYLVLRQ�LQ�WKH�7UDGH�0DUNV�%LOO�ZKLFK�LV�RI�

relevance to the issue of parallel importation. 

7KXV��OHJDO�XQFHUWDLQW\�RQ�WKLV�SUDFWLFH�ZLOO�

UHPDLQ�� 7KH� FRXUWV� PD\� RU� PD\� QRW� GHHP�

parallel importation of trade marked goods 

as the “use of a trade mark entirely similar to 

DQRWKHU�WUDGH�PDUN´�RQ�JHQXLQH�JRRGV��7KH�

Patents Bill does not contain any provision 

which will amend the current patent holder’s 

rights laid down in Article 16(1) of the Patents 

$FW� ����� ZKLFK� LQFOXGHV� WKH� H[FOXVLYH�

right to import. Nothing in the Patents Bill 

which will revise the “partial” legalization 

of parallel importation of pharmaceutical 

SURGXFWV�� 7KXV�� DOWKRXJK� H[HPSWHG� IURP�

penal sanctions, parallel importers of these 

products may still face a civil lawsuit. 

4. Expecting a New Position on Parallel 

Importation of Copyright Materials 

7KH�IUHHGRP�RI�LPSRUWLQJ�RI�FRS\ULJKW�

materials without the consent from a 

copyright holder may be had by importers in 

WKH�QHDU�IXWXUH��7KH�&RS\ULJKW�%LOO�FRQWDLQV�

a provision providing that the copyright 

holder loses its right of distribution after its 

original works or copies of the works have 

been sold or their title has been transfered 

WR� RWKHUV� DQ\ZKHUH� LQ� WKH� ZRUOG�� 7KLV� LV�

mentioned in Article 3 (2) of the Bill. 

Article 3 (1) of the Bill mentions that 

the economic rights of a copyright holder 

FRPSULVH��WKH�ULJKW�RI�UHSURGXFWLRQ��WKH�ULJKW�

of translation, the right of distribution, the 

��� ,QGDK� 6XNVPDQLQJVLK�� Akses Obat-Obatan dalam Undang-Undang Paten Indonesia, the Indonesian  

&RQVXPHUV¶�$VVRFLDWLRQ��XQSXEOLVKHG�PDQXVFULSW��-DNDUWD�����$SULO������DW���DQG�����7KH�,QGRQHVLDQ�&RQVXPHUV¶� 

Association had proposed that such a provision be included in the Patents Bill��³,W�VKDOO�EH�H[FOXGHG�IURP�WKH�

SURYLVLRQ�RI�SDUDJUDSK�����DQG�����RI�$UWLFOH�����>«@�WR�LPSRUW�SDWHQWHG�SURGXFWV�LQWR�,QGRQHVLD��LI�WKH�SURGXFWV�

KDYH�EHHQ�IUHHO\�PDUNHWHG�LQ�DQRWKHU�FRXQWU\¶V�PDUNHW�E\�WKH�SDWHQW�RZQHU�RU�DQ�DXWKRULVHG�SHUVRQ´� Ibid., at 

����+RZHYHU��WKH�SURSRVDO�ZDV�QRW�DFFHSWHG�¿QDOO\�E\�WKH�,QGRQHVLDQ�3HRSOH¶V�5HSUHVHQWDWLYHV�
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right of performance and others. However 

$UWLFOH������RI� WKH�%LOO�SURYLGHV��³WKH�ULJKW�

of distribution to the public as mentioned in 

SDUDJUDSK� ���� >«@� VKDOO� QRW� EH� DSSOLFDEOH�

in relation to original works or copies of 

works that have been sold or their title has 

been transferred anywhere by the Author  

RU� WKH� &RS\ULJKW� +ROGHU�´� ,W� LV� FOHDU� WKDW�

Article 3(2) of the Bill demonstrates that, if 

LW�¿QDOO\�EHFRPHV�ODZ��,QGRQHVLD�ZLOO�DGRSW�

WKH� ¿UVW� VDOH� GRFWULQH� RU� WKH� LQWHUQDWLRQDO�

H[KDXVWLRQ� SULQFLSOH�� 7KLV� LV� EHFDXVH� WKH�

¿UVW� VDOH� RI� WKH� FRS\ULJKW�PDWHULDOV� LQ� DQ\�

FRXQWU\�ZLOO�H[KDXVW�WKH�ULJKW�RI�GLVWULEXWLRQ�

RI� WKH� FRS\ULJKW� KROGHU�� &RQVHTXHQWO\�� WKH�

holder cannot prevent parallel importation 

of the materials. 

7KH� OLNHOLKRRG� RI� WKH� DGRSWLRQ� RI� WKH�

LQWHUQDWLRQDO� H[KDXVWLRQ� SULQFLSOH� LQ� WKH�

copyright law is interesting since there has 

been no much discussion by people about  

WKH� LVVXH� RI� SDUDOOHO� LPSRUWDWLRQ� RI� FRS\� 

right materials. Attention has been paid 

more to the issue of parallel importation 

RI� WUDGH�PDUNHG� JRRGV� UDWKHU� WKDQ� RI�

copyright materials.���7KLV�LV�SDUWO\�EHFDXVH��

DV� PHQWLRQHG� DERYH�� WKH� QXPEHU� RI� WUDGH�

marked parallel imports entering Indonesia 

outweighs the number of copyrighted 

parallel imports.���7KHUHIRUH��LW�FDQ�EH�VWDWHG�

that the rationale behind the plan to adopt 

WKH�LQWHUQDWLRQDO�H[KDXVWLRQ�SULQFLSOH�LQ�WKH�

copyright law is still unclear.

Another option which can actually 

be adopted by Indonesia is the national 

H[KDXVWLRQ� SULQFLSOH�� 7KLV� SULQFLSOH� DOORZV�

the parallel importation of copyright 

PDWHULDOV�RQO\�LI�WKH�¿UVW�VDOH�RI�WKH�PDWHULDOV�

LV�GRQH�ZLWKLQ�WKH�PDUNHW�LQ�,QGRQHVLD��7KXV��

WKH�SUDFWLFH�LV�VWLOO�SURKLELWHG�LI�WKH�¿UVW�VDOH�

RFFXUV� RXWVLGH� ,QGRQHVLD�� 7KLV� DOWHUQDWLYH�

will help the country in combating rampant 

SLUDF\�� 6LQFH� VRPH� IRUHLJQ� SLUDWHG� JRRGV�

have been mingling with parallel imports, if 

certain parallel imports are still prohibited, 

some foreign pirated goods will be more 

easily detected and will not enter Indonesian 

market.��  

D. Protection of Traditional Knowledge 

and Folklore 

Another current important issue which 

is of relevance to intellectual property law in 

,QGRQHVLD� LV� WKH�H[WHQW� WR�ZKLFK� WUDGLWLRQDO�

NQRZOHGJH� PXVW� EH� SURWHFWHG�� 7UDGLWLRQDO�

knowledges are knowledges developed by 

an indigeneous community, or intellectual 

FUHDWLRQV�EDVHG�RQ�WUDGLWLRQ��7KH\�KDYH�EHHQ�

XVHG�E\�D�JHQHUDWLRQ�DQG�FRQWLQXHG�E\�QH[W�

generations and developed in accordance 

with the need of a community in a certain 

region.��� 7UDGLWLRQDO� NQRZOHGJHV� FRPSULVH�

��� 6HH��IRU�H[DPSOH��/LWD�$QDOLVW\D�'LSRGLSXWUR��������Praktek Impor Paralel di Indonesia Ditinjau dari Hukum  

Kekayaan Intelektual di Bidang Merek: Studi Kasus PT Modern Photo Tbk dan PT International Photo- 

grapic Supplies��8QGHUJUDGXDWH�7KHVLV��8QGHUJUDGXDWH�3URJUDP��)DFXOW\�RI�/DZ�8QLYHUVLWDV�,QGRQHVLD��6HH�DOVR�� 

3DQGHFWD��³.DSLWDOLVPH�88�+D.,�.LWD´��������http://kelzen.wordpress.com/tag/impor-paralel/, retrieved on 23 

2FWREHU������
��� 6HH�QRWHV�������DQG�DFFRPSDQ\LQJ�WH[WV�
���� 0��+DZLQ��������Intellectual Property Law on Parallel Importation��*DGMDK�0DGD�8QLYHUVLW\�3UHVV��<RJ\D�

NDUWD��SS����������
��� -DYLHU�*DUFLD��³)LJKWLQJ�%LRSLUDF\��7KH�/HJLVODWLYH�3URWHFWLRQ�RI�7UDGLWLRQDO�.QRZOHGJH´��Berkeley La Raza 

Law Journal��9RO������������S����
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the method of cultivation, preparation 

and manufacture of plants, medication, 

medicines, recipes of foods and beverages, 

arts and etc.�� 

Protection of traditional knowledges  

is necessary because they constitute sources 

of important knowledge relating to the life  

RI� KXPDQ� EHLQJV� ZKLFK� FDQ� EH� FRPPHU�

cialized. It was estimated that the value 

of the sale of products using traditional 

knowledge in the form of genetic resources 

ZDV� DURXQG�86����� ELOOLRQV� DQQXDOO\��� In 

addition, traditional knowledges have been 

used by researchers as the starting point of 

their research in order to obtain patents.�� 

7KHUHIRUH�� WKH� SROLF\� LVVXH�ZKLFK� DULVHV� LV�

how to protect the traditional knowledges. 

6R� IDU�� WZR�PHWKRGV�KDYH�EHHQ�DGRSWHG�E\�

FRXQWULHV�� QDPHO\�� WUDGLWLRQDO� NQRZOHGJHV�

are governed in their intellectual property 

laws, or they are governed in their sui 

generis laws.

&HUWDLQ� SURYLVLRQV� LQ� WKH� FXUUHQW�

Indonesian intellectual property laws are 

ZRUWK� PHQWLRQLQJ� WR� H[DPLQH� ZKHWKHU� RU�

not they are of relevance to the protection 

of traditional knowledges. Article 7 

E� RI� ,QGRQHVLDQ� 3DWHQWV� $FW� ������ IRU�

H[DPSOH�� H[FOXGHV� IURP� SHWHQWDELOLW\�

VHYHUDO� LQYHQWLRQV�� QDPHO\�� ³PHWKRGV� RI�

H[DPLQDWLRQ�� WUHDWPHQW�� PHGLFDWLRQ�� DQG�RU�

surgery applied to humans and/or animals.” 

7KLV�PHDQV�WKDW�DQ\�LQYHQWLRQ�LQ�WKH�IRUP�RI�

these methods using traditional knowledge 

cannot be patented. In other words, these 

traditional methods can be protected 

from monopolization by a certain person 

or company. However, this provision of 

Indonesian patent law is not supported by 

WKH� $JUHHPHQW� RQ� 7UDGH�5HODWHG� $VSHFWV�

RI� ,QWHOOHFWXDO� 3URSHUW\� 5LJKWV� �WKH� 75,36�

$JUHHPHQW���$UWLFOH���� ���� D�RI� WKH�75,36�

$JUHHPHQW�VWDWHV� WKDW��³0HPEHUV�may also 

H[FOXGH� IURP� SDWHQWDELOLW\�� �D�� GLDJQRVWLF��

therapeutic and surgical methods for the 

WUHDWPHQW�RI�KXPDQ�RU�DQLPDOV�´�7KH�ZRUG�

“may” indicates that the provision is only 

optional. In other words, member countries 

RI� WKH� :72� PD\� FRQIHU� SDWHQWV� RQ� DQ\�

traditional methods of treatment applied 

WR� KXPDQV� RU� DQLPDOV�� &RQVHTXHQWO\�� D�

traditional knowledge in Indonesia can be 

patented in these countries.

Article 7d of Indonesian Patents Act 

DOVR� H[FOXGHV� IURP�SDWHQWDELOLW\� ³DOO� OLYLQJ�

FUHDWXUHV��H[FHSW�PLFUR�RUJDQLVP�´�DQG�³DQ\� 

ELRORJLFDO�SURFHVV�ZKLFK�LV�HVVHQWLDO�LQ�SUR�

GXFLQJ�SODQW�RU�DQLPDO��H[FHSW�QRQ�ELRORJLFDO�

SURFHVV� RU� PLFURELRORJLFDO� SURFHVV�´� 7KLV�

means that any traditional knowledge 

relating to these items cannot be patented. 

However, this provision is also not supported 

E\�$UWLFOH�������E�RI�WKH�75,36�$JUHHPHQW�

which gives discretion to member countries 

in relation to the patentability of living 

creatures and biological process.

Article 91 (1) a of the Patents Act 

enables a third party to bring a lawsuit for 

��� ,NHFKL�0JEHRML��³3DWHQWV�DQG�7UDGLWLRQDO�.QRZOHGJH�RI�WKH�8VHV�RI�3ODQWV��LV�D�&RPPXQDO�3DWHQW�5HJLPH�3DUW�

RI�WKH�6ROXWLRQ�WR�WKH�6FRXUJH�RI�%LR�3LUDF\´��Indiana Journal of Global Legal Studies��9RO�����1R����������� 

SS����������
��� $QMX�6KDUPD��³*OREDO�/HJLVODWLRQ�RQ�,QGLJHQRXV�.QRZOHGJH´��http://www.scidev.net/en/policy-briefs/global-

legislation-on-indigenous-knowledge.html��UHWULHYHG�RQ����2FWREHU������
���� 'DYLG�5��'RZQHV��³+RZ�,QWHOOHFWXDO�3URSHUW\�&RXOG�%H�D�7RRO�WR�3URWHFW�7UDGLWLRQDO�.QRZOHGJH´��Columbia 

Journal of Environmental Law��9RO������������SS����������



�� MIMBAR HUKUM Edisi Khusus, November 2011, Halaman 1 - 237

revocation of a patent because the relevant 

invention does not satisfy the novelty 

requirement. However, the problem is that  

not all traditional knowledges can be 

considered as prior arts. Article 3 (2) of 

WKH� 3DWHQWV� $FW� GH¿QHV� D� SULRU� DUW� DV� D�

technological disclosure “which has been 

DQQRXQFHG� LQ� ,QGRQHVLD� RU� RXWVLGH� ,QGR�

nesia in writing, by a verbal description or 

by a demonstration, or in other ways, which 

enables a skilled person to implement the 

,QYHQWLRQ´� EHIRUH� WKH� ¿OLQJ� GDWH�� RU� WKH�

priority rate. It is not certain that traditional 

knowledges are falling under Article 3 (2). 

2QH� ZD\� WR� VROYH� WKH� SUREOHP� LV� WR� LQ�

ventarize traditional knowledges in clearly 

written forms and then to publicize them. 

$UWLFOH� ��� ���� RI� WKH� &RS\ULJKW� $FW�

����� SURWHFWV� SHRSOH¶V� WUDGLWLRQDO� FXOWXUDO�

H[SUHVVLRQV� E\� ZD\� RI� GHWHUPLQLQJ� WKHLU�

KROGHU��7KH�$UWLFOH� VWLSXODWHV� WKDW� WKH�6WDWH�

shall hold the copyright for folklores and 

works of popular culture such as stories, 

legends, folk tales, epics, songs, handicrafts, 

choreography, dances, calligraphies and 

other artistic works. By stipulating that 

WKH� 6WDWHV� LV� WKH� FRS\ULJKW� KROGHU� RI� WKHVH�

WUDGLWLRQDO�ZRUNV��WKH�6WDWH�ZLOO�SURWHFW�WKHP�

IURP� XQDXWKRUL]HG� H[SORLWDWLRQ�� )RUHLJQHUV�

must obtain permission from an authorized 

institution in Indonesia before they can use 

the traditional works. On the other hand, 

Indonesian nationals can make use of these 

ZRUNV�ZLWKRXW�SULRU�OLFHQVH��7KLV�PHDQV�WKDW�

although a traditional dance originates from 

%DOL�� IRU� H[DPSOH�� DOO� ,QGRQHVLDQ� QDWLRQDOV�

FDQ�PDNH�XVH�RI�LW��$UWLFOH����ZLOO�EH�IXUWKHU�

H[SODLQHG� E\� D� JRYHUQPHQW� UHJXODWLRQ��

8QIRUWXQDWHO\��KRZHYHU��WKH�DZDLWHG�JRYHUQ�

ment regulation has not been issued until 

now. 

&OHDUO\�� DV� GHPRQVWUDWHG� DERYH�� LW� LV�

GLI¿FXOW� WR� XVH� WKH� 3DWHQWV� $FW� WR� SURWHFW�

traditional knowledge. Indonesia can revise 

WKH� 3DWHQWV� $FW� LQ� RUGHU� WR� SURWHFW� WUDGL� 

WLRQDO� NQRZOHGJH�� )RU� H[DPSOH�� WKH� SDWHQW�

law can require inventors to mention any 

traditional knowledge used in their patent 

application and to ask permission from 

the holder or custodian of the traditional 

knowledge. In addition, the country’s 

patent law can determine that traditional 

knowledge can be used to destroy the 

novelty of an invention or can be used to 

FDQFHO�D�SDWHQW��,QGLD�KDV�GRQH�WKLV��,Q�������

India promulgated the Patents (Amendment) 

$FW� ����� ZKLFK� DGGHG� WZR� UHDVRQV�

for cancellation of a patent or a patent 

DSSOLFDWLRQ��)LUVW��WKH�LQYHQWLRQ�VSHFL¿FDWLRQ�

“does not disclose or wrongly mentions the 

source or geographical origin of biological 

PDWHULDO� XVHG� IRU� WKH� LQYHQWLRQ�´� 6HFRQG��

³7KH� LQYHQWLRQ� VR� IDU� DV� FODLPHG� LQ� DQ\�

FODLP� RI� WKH� FRPSOHWH� VSHFL¿FDWLRQ� ZDV�

anticipated having regard to the knowledge, 

oral or otherwise, available within any 

local or indigenous community in India or 

elsewhere.” India’s Patents Act also adds 

one more item on the list of inventions that 

FDQQRW�EH�SDWHQWHG��QDPHO\��³$Q� LQYHQWLRQ�

which, in effect, is traditional knowledge 

or which is an aggregation or duplication 

of known properties of traditionally known 

component or components.”��

���� *UDKDP�'XW¿HOG��������Protecting Traditional Knowledge and Folkfore: A Review of Progress in Diplomacy 

and Policy Formulation��,QWHUQDWLRQDO�&HQWUH�IRU�7UDGH�DQG�6XVWDLQDEOH�'HYHORSPHQW�	�8QLWHG�1DWLRQV�&RQ�

IHUHQFH�RQ�7UDGH�DQG�'HYHORSPHQW��6ZLW]HUODQG��S�����
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Indonesia may follow India’s effort to 

protect traditional knowledge using patent 

law. However, the Patents Bill�� currently 

drafted in Indonesia does not contain such  

D� SURYLVLRQ�� 7KLV� PD\� LQGLFDWH� WKDW� WKH� 

country will not choose patent law as a  

PHDQV� WR� SURWHFW� WKH� NQRZOHGJH�� 7KLV�

assumption is in line with the argument put 

forward by some scholars in the country 

that using intellectual property law to 

protect traditional knowledge is weak since 

intellectual property law tends to protect 

the economic rights of the author/owner 

rather than the spiritual aspects and cultural 

identity, which are inherent in any traditional 

knowledge.��� 7KH\� DUH� RI� WKH� RSLQLRQ�

that using a sui generis law to protect the 

knowledge is better in that it can protect the 

knowledge in a more comprehensive way 

depending on Indonesia’s discretion.91 

Indonesia seems to prefer a sui generis 

law in protecting traditional knowledge. In 

������,QGRQHVLD�GUDIWHG�D�%LOO�RQ�3URWHFWLRQ�

DQG� 8VH� RI� 7UDGLWLRQDO� .QRZOHGJH� DQG�

7UDGLWLRQDO�&XOWXUDO�([SUHVVLRQV92� �WKH�7UD�

GLWLRQDO� .QRZOHGJH� %LOO��� 7KH� 7UDGLWLRQDO�

.QRZOHGJH� %LOO� GH¿QHV� WKH� PHDQLQJ� RI�

traditional knowledge93 and focuses on 

ZD\V� DQG� FRQGLWLRQV� RI� WKH� H[SORLWDWLRQ� RI�

WUDGLWLRQDO� NQRZOHGJH�� 7KH� %LOO� GLVFULPL�

nates between the conditions for commercial 

H[SORLWDWLRQ� E\� IRUHLJQHUV� RU� IRUHLJQ� OHJDO�

entities and those by Indonesian nationals 

or Indonesian legal entities. Foreigners have 

WR� ¿OH� DQ� DSSOLFDWLRQ� WR� WKH� JRYHUQPHQW� WR�

get a license before they can make use of 

traditional knowledge while it is enough 

for Indonesian nationals to make a contract 

with the holder or custodian of traditional 

NQRZOHGJH��7KH�DSSURYDO�SURFHVV� IRU� FRP�

PHUFLDO�H[SORLWDWLRQ�E\�IRUHLJQHUV�VHHPV�WR�

be complicated since the application must 

EH� VHQW� WR� D�PLQLVWHU�� H[DPLQHG� E\� D� WHDP�

RI�H[SHUWV��DSSURYHG�RU�QRW�DSSURYHG�E\�WKH�

minister, but the license must be issued by 

the head of district (bupati) or governor if 

the relevant traditional knowledge is located 

in a certain district or a certain province. 

7KH� REOLJDWLRQ� RI� EHQH¿W� VKDULQJ� LV�

DOVR� PHQWLRQHG� E\� WKH� %LOO�� 7KH� XVHU� RI�

WUDGLWLRQDO�NQRZOHGJH�PXVW�VKDUH� WKH�EHQH�

¿WV� REWDLQHG� ZLWK� WKH� KROGHU� RU� FXVWRGLDQ�

of the knowledge. Furthermore, if the using 

of the knowledge results in a new creation, 

the holder or custodian also has the right to 

JHW�WKH�VKDUH�RI�EHQH¿WV�DFFUXHG�EHFDXVH�RI�

the commercialization of the new creation. 

However, the Bill does not determine the 

PHWKRG�RI�EHQH¿W�VKDULQJ�EXW�UDWKHU�OHWV�WKH�

parties determine as long as complying with 

the principle of reasonableness (kewajaran). 

8QIRUWXQDWHO\��WKH�PHDQLQJ�RI�UHDVRQDEOHQHVV�

LV�QRW�GH¿QHG��

7KH� SURVSHFWLYH� sui generis law 

will protect the moral rights of people or 

community holding traditional knowledge. 

���� 7KH�SUHVHQW�ZULWHU�KDV�D�FRS\�RI�WKH�%LOO��,W�FDQ�EH�GRZQORDGHG�IURP�www.dgip.go.id.
���� 'DGDQJ�6XNDQGDU��³0HOLQGXQJL�3HQJHWDKXDQ�7UDGLVLRQDO´��Sinar Harapan�����0HL������
91  Ibid.
92 Rancangan Undang-Undang tentang Perlindungan dan Pemanfaatan Kekayaan Intelektual Pengetahuan Tra-

disional dan Ekspresi Budaya Tradisional��7KH�SUHVHQW�ZULWHU�KDV�D�FRS\�RI�WKH�%LOO�
93�� $FFRUGLQJ�WR�WKH�%LOO��WUDGLWLRQDO�NQRZOHGJH�LV�DQ�LQWHOOHFWXDO�FUHDWLRQ�LQ�WKH�¿HOG�RI�VFLHQFH�DQG�WHFKQRORJ\�

having traditional heritage characteristics, which is produced, developed, maintained and protected by a certain 

community or society.
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7KLV� LV� LQGLFDWHG� E\� WKH� %LOO� PHQWLRQLQJ�

WKH� SRVVLELOLW\� RI� UHMHFWLQJ� WKH� H[SORLWDWLRQ�

DSSOLFDWLRQ� LI� WKH�H[SORLWDWLRQ�ZLOO� UHVXOW� LQ�

incorrect perception about certain relevant 

people or community or if it will make 

the people or community feel offended 

(tersinggung), insulted (terhina), and/or 

slandered (tercemar). 

7KHVH� DERYH�PHQWLRQHG� SURYLVLRQV� 

of the Bill will also apply to cultural 

H[SUHVVLRQV� �IRONORUH��� 7KLV� PHDQV� WKDW�

$UWLFOH����RI�WKH�&RS\ULJKW�$FW������ZKLFK�

JRYHUQV� WKH� SURWHFWLRQ� RI� FXOWXUDO� H[SUHV�

VLRQV�ZLOO� EH� H[SODLQHG�E\� WKLV�SURVSHFWLYH�

law. As mentioned above, according to the 

article, Indonesian nationals of any region 

may use a traditional creation originating 

from any other region without having to 

have a governmental license. Based on 

the Bill, if their use is for commercial 

SXUSRVH�� WKH\�PXVW�PDNH� D� EHQH¿W� VKDULQJ�

contract with the holder or custodian of the 

traditional creation. In the writer’s view, if 

WKH�%LOO�LV�¿QDOO\�SDVVHG�LQWR�ODZ��WKLV�NLQG�RI�

provision will be cumbersome and not easily 

be welcome by people since commercial use 

of such a creation is quite common today in 

the country by people without their being 

concerned with paying royalty.  

7KH� %LOO� DOVR� SURYLGHV� WKDW� WKH�

government shall make a data collection 

(pendataan��DQG�GRFXPHQWDWLRQ�RI� WUDGLWLR�

QDO� NQRZOHGJH�� +RZHYHU�� WKHUH� LV� QR� SUR�

vision regarding the obligation of people to 

¿OH� RU� UHJLVWHU� WKHLU� WUDGLWLRQDO� NQRZOHGJH��

7KH�DEVHQFH�RI�UHJLVWUDWLRQ�REOLJDWLRQ�LQ�WKH�

Bill may indicate there is assumption of the 

drafters of the Bill that Indonesian people 

will be reluctant to register their traditional 

NQRZOHGJH��7KH� DVVXPSWLRQ� LV� LQ� OLQH�ZLWK�

WKH� UHVXOW� RI� $JXV� 6DUGMRQR¶V� UHVHDUFK�

which demonstrates that the people holders 

of traditional knowledge in the country are 

normally of the opinion that they do not need 

protection of their traditional knowledge. 

7KH� KROGHUV� HYHQ� DUJXH� WKDW� DQ\� HIIRUW� E\�

JRYHUQPHQW� WR� SURWHFW� WUDGLWLRQDO� NQRZ�

ledge is not of their affair and interest.94 

7KH� DEVHQFH� RI� UHJLVWUDWLRQ� REOLJDWLRQ� LQ�

the Bill may also indicate that the success 

of protection of traditional knowledge in 

the country will depend on the effort of the 

government much more than on the active 

role of people. 

8QOLNH� WKH� FRXQWU\¶V� LQWHOOHFWXDO�

property laws which criminalize their 

infringement,95� WKH� 7UDGLWLRQDO� .QRZOHGJH�

Bill will not deem infringement as a criminal 

RIIHQFH�� 7KHUH� LV� QR� FULPLQDO� SURYLVLRQ� LQ�

the Bill. If an infringement happens, the 

holder or custodian of traditional knowledge 

is entitled to bring a lawsuit for damages 

against the infringer and/or to ask him/

her to stop all activities in relation to the 

H[SORLWDWLRQ� RI� WKH� UHOHYDQW� WUDGLWLRQDO�

knowledge. Probably, one may argue that  

94�� $JXV�6DUGMRQR��������Hak Kekayaan Intelektual dan Pengetahuan Tradisional��$OXPQL��%DQGXQJ��SS������

119.
95�� ([FHSW� LWV� FRS\ULJKW� ODZ�� ,QGRQHVLD¶V� WUDGH�PDUN� ODZ�� SDWHQWV� ODZ�� OD\RXW� GHVLJQ� DQG� LQWHJUDWHG� FLUFXLW� ODZ��

industrial design law, and trade secret law deem their infringement as criminal offense that warrants complaint 

(delik aduan���%DVHG�RQ�$UWLFOH����RI�WKH�&RS\ULJKW�$FW�������FRS\ULJKW�LQIULQJHPHQW�FRQVWLWXWHV�D�FULPLQDO�

RIIHQVH�ZLWKRXW�DQ\�FRPSODLQW�IURP�FRS\ULJKW�RZQHUV��7KLV�LV�D�GHSDUWXUH�IURP�WKH�SRVLWLRQ�RI� WKH�SUHYLRXV�

&RS\ULJKW�$FW� ����� WKDW� FRS\ULJKW� LQIULQJHPHQW� FRQVWLWXWHG� FULPLQDO� RIIHQVH� WKDW�ZDUUDQWV� FRPSODLQW� �delik 

aduan).
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WKLV� PD\� LQGLFDWH� WKDW� SURWHFWLRQ� RI� WUDGL�

tional knowledge in Indonesia will be as not 

strict as that of intellectual property rights. 

However, apparently, making infringement 

as criminal offense does not always correlate 

with the success or failure of the country’s 

effort in suppressing the infringement. In 

WKH�DUHD�RI�FRS\ULJKW��IRU�H[DPSOH��DOWKRXJK�

infringement has been regarded as a crime, 

the country has failed in combating rampant 

infringement of copyright.96  

Another matter that is worth thorough 

consideration before the Bill is passed and 

promulgated as an act is which institution 

or department that shall be in charge of 

administering the registration, data collection 

DQG� GRFXPHQWDWLRQ� RI� WUDGLWLRQDO� NQRZ� 

OHGJH�� 7KH� %LOO� PHQWLRQV� WKDW� LW� PXVW� EH�

RXWVLGH� WKH� 'LUHFWRUDWH� *HQHUDO� RI� ,QWHO�

lectual Property (DGIP) under the Ministry 

RI� /DZ�� 7KLV� LV� SUREDEO\� EHFDXVH� WKH� ODZ�

which governs the traditional knowledge is 

a sui generis law, which is not intellectual 

property law. However, the consideration of 

entrusting the DGIP to administer traditional 

knowledge should also be made for such 

DQ� HI¿FLHQF\� UHDVRQ� WKDW� DQ� XQDXWKRUL]HG�

H[SORLWDWLRQ� RI� WUDGLWLRQDO� NQRZOHGJH� LQ�

an invention in a patent application will be 

detected and thus prevented faster if the 

DGIP carries out registration and maintains 

the data and documentation of traditional 

NQRZOHGJH� LWVHOI� UDWKHU� WKDQ� LW� PXVW� ¿UVW�

wait for report or information of traditional 

knowledge from another institution or 

department.  

E. Conclusion 

7KH� SURYLVLRQV� LQ� ,QGRQHVLD¶V� &RS\�

ULJKW�$FW� ����� RQ� WKH� SURWHFWLRQ� RI� PRUDO�

ULJKWV� DUH� DGHTXDWH�� 7KH� $FW� SURYLGHV�

the right of attribution that is the right of 

the author to have his/her name put or 

mentioned on his/her work, and the right 

of integrity that is the right of the author 

WR� KDYH� KLV�KHU� LQWHJULW\� PDLQWDLQHG�� 7KH�

right of attribution is protected without any 

time limit, whereas the right of integrity is 

protected during the period of copyright of 

WKH� ZRUN� FRQFHUQHG�� &RPSDUHG� WR� $UWLFOH�

6bis� RI� WKH� %HUQH� &RQYHQWLRQ�� WKH� VWDWXWRU\�

protection of moral rights in the country is 

better. Indonesia will likely maintain this 

SRVLWLRQ� VLQFH� WKH� &RS\ULJKW� %LOO� GRHV� QRW�

make any important change in moral rights 

protection. 

Indonesian intellectual property laws 

differ in their stance on the legality of 

SDUDOOHO� LPSRUWDWLRQ�� 6LQFH� WKH� FRXQWU\¶V�

7UDGH� 0DUNV� $FW� ����� LV� VLOHQW� RQ� WKH�

LVVXH��LW�LV�GLI¿FXOW�WR�DUJXH�WKDW�WKH�SUDFWLFH�

constitutes a trade mark infringement. 

8QGHU�WKH�FRXQWU\¶V�3DWHQWV�$FW�������KRZ�

ever, it is clear that parallel importation is 

illegal and it even constitutes as a criminal 

RIIHQFH� H[FHSW� IRU� SDUDOOHO� LPSRUWDWLRQ� RI�

SKDUPDFHXWLFDO� SURGXFWV�� 6LPLODUO\�� LW� LV� 

FOHDU� WKDW� ,QGRQHVLD¶V� &RS\ULJKW�$FW� �����

deems parallel importation as illegal and 

as a crime. However, this last position 

RI� ,QGRQHVLDQ� &RS\ULJKW� /DZ� ZLOO� OLNHO\� 

FKDQJH� WDNLQJ� LQWR� DFFRXQW� WKH� &RS\ULJKW� 

Bill which provides the international 

96� ,QGRQHVLD�KDV�IDLOHG�LQ�VXSSUHVVLQJ�SLUDF\�RI�FRS\ULJKW�ZKLFK�KDV�EHHQ�PRUH�WKDQ������)XUWKHUPRUH��EHWZHHQ�

�����DQG������� WKH� VRIWZDUH�SLUDF\� UDWH� LQ� ,QGRQHVLD� URVH� IURP����� WR������6HH� ,QWHUQDWLRQDO� ,QWHOOHFWXDO� 

3URSHUW\� $OOLDQFH�� ³,QGRQHVLD�� ����� 6SHFLDO� ���� 5HSRUW� RQ� &RS\ULJKW� 3URWHFWLRQ� DQG� (QIRUFHPHQW´�� 

http://www.iipa.com/rbc/2010/2010SPEC301INDONESIA.pdf��UHWULHYHG�RQ���-XQH������
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H[KDXVWLRQ� SULQFLSOH�� 8QIRUWXQDWHO\�� WKH�

rationale behind the plan to adopt the 

principle is still unclear. 

7R� SURWHFW� WUDGLWLRQDO� NQRZOHGJH��

Indonesia seems to prefer to use a sui  

generis�ODZ��7KLV�LV�WUXH�VLQFH�WKH�FRXQWU\¶V�

current patent law does not contain any  

SURYLVLRQ�ZKLFK�GLUHFWO\�SURWHFWV�WKH�NQRZ�

OHGJH�� ,Q� ������ D� 7UDGLWLRQDO� .QRZOHGJH� 

Bill was drafted and has been supported  

E\� VRPH� VFKRODUV�� 7KH� 7UDGLWLRQDO�

.QRZOHGJH� %LOO� GH¿QHV� WKH� PHDQLQJ� RI�

traditional knowledge and focuses on ways 

DQG�FRQGLWLRQV�IRU�LWV�H[SORLWDWLRQ��7KH�%LOO�

discriminates between the conditions for 

FRPPHUFLDO� H[SORLWDWLRQ� E\� IRUHLJQHUV� DQG�

those by Indonesian nationals. Foreigners 

KDYH� WR� ¿OH� DQ� DSSOLFDWLRQ� WR� WKH� JRYHUQ�

ment to get a license while it is enough for 

Indonesian nationals to make a contract  

ZLWK� WKH� FXVWRGLDQ� RI� WUDGLWLRQDO� NQRZ� 

OHGJH�� 7KH� REOLJDWLRQ� RI� EHQH¿W� VKDULQJ� 

LV� DOVR� PHQWLRQHG� E\� WKH� %LOO�� 7KH� XVHU�

of traditional knowledge must share the  

EHQH¿WV� REWDLQHG�ZLWK� WKH� FXVWRGLDQ� RI� WKH�

knowledge. However, the Bill has some 

weaknesses, one of which is that the approval 

SURFHVV� IRU� FRPPHUFLDO� H[SORLWDWLRQ� E\�

foreigners mentioned in the Bill seems to 

be complicated since the application must 

EH�VHQW� WR�D�PLQLVWHU��H[DPLQHG�E\�H[SHUWV��

approved or not approved by the minister,  

but the license must be issued by a relevant 

head of district or governor. Another 

ZHDNQHVV� LV� WKDW� WKH� PHWKRG� RI� EHQH¿W�

sharing is not clear since the Bill is silent  

on the matter but rather lets the parties 

determine as long as complying with 

the principle of reasonableness which is 
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