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Legal norms governing a social system are knawn as the legal system, which
function as guidelines for the creation of rules for community members. 4
legal system comprises norms (principles) serving as guidance (reference),

either individually or in groups, which include command (compuision) and
restrictions (regulation) as well as sanctions. Command and restrictions
are construed as the materialization of the agreement made in regulating
interactions, which can be used as comprehensive guidelines in the social
system. Whereas sanctions are intended as retribution (punishment) for any
person (group) who fails to abide by (comply with) the rules. Retributions
as the consequences of the agreement on a legal system as well as sanctions
provided for in the legal system constitute psychological motivation for
taking or refraining from taking action.
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1. Introduction

Social activities of human beings are subject to various social rules and
principles. They include principles (porms) in the form of mules of life, serving
as guidelines in engaging in social interactions. Such rules of life are based on
practical logical review and social symptoms originating from moral nomms.* In
their application in interactions between a community and the nature as weil as
between a compwnity and other commumities, moral norms develop into legal

! Lecturer at the Facnities of Law and Postgraduate Programs (S1, S2 and S3) in different
umiversities, including: STIH Watampone, UMI Makassaz, Univ. Gorontalo, Univ. Tadulake,
STIH Jakarta, Univ. Intemasional Batam, STAI Ambon,

2 Utrecht & Moh. Saleh Jindang, Pengantar Dalam Hukum Indonesia (fatroduction to
Tadenesian Law), (Jakarta: Ichtiar Baru, 1983}, p. 3. Legal principles (aorms) can be formulated
as 2 compilation of guidelines on life, commands and restrictions regulating order in a commmumily,
and may resnlt in the taking of actions by the government or the ruler, if they are not complied
with.

3 Theo Huijbers, Filsafat Hukum Dalam Lintasan Sejarah (Legal Philosophy in History),
(Yokyakarta: Kanisias, 1992), p. 101. Moral norm is perceived as an abstract and binding principle,
becanse it serves as a guidance referring to the acsthetic and ethical values of human behavior in
interaction.
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nonms afier being formally formulated by the state.”

Legal norms regulating the life of a commmmity in conducting its interactions
are kmown as legal system.® The legal system has the function of serving as
guidance or guidelines in the creation of nules for a commumity in their interac-
tioms. A legal system comprises norms (principles)® as guidance, references,
and guidelines for all community macmbers, either individually or in groups. In its
application, such legal system comiprises commands (compulsion) and restric-
tions (regulation) as well as sanctions.” Instructions and restrictions are con-
strued as the materialization of the agreement made in regulating interactions,
which can be used as comprehensive guidelines for the social system, bence the
rights and obligations arising from it can be accepted by all ievels of the com-
rmmity. Whereas sanctions are intended as refiibution (punishment) for any person
or group who fails to abide by (comply with) the rules.? Such reward or retribu-
tion, as one of the consequences of the agreement on the legal system, as well
as sanctions provided for under the legal system, constitute psychological mo-
tivation for taking or retraining from taking action.”

Developments in the application of the legal system have sparked heated
debates between legal and non-legal experts up uniil now. The debates may
concern formalistic and materialistic aspects.’® The formalistic aspect is real-

¢ Achmad Roestandi, Responsi Filsafat Hukum (Response of Legal Philesophy), Second
Edition, (Bandnng: Armice, 1987), p. 68. According to Austin, legal system is regulations targeted
at rational creature and made by rational creatures having power over them.

5°'Lili Rasjidi, Filsafat Huknm Mazhob dan Refleksinya (Legal Philosophy, its School of
Thought and Reflection), (Bandung: Remadja Karya, 1985), p. 13.

6 Legal norms or principles grow and live amongst community members, either in written
form or otherwise, based on the developments of intention, willingness and needs in conducting
interactions. »

7 This role antomatically serves as a call for taking or retreining fom iaking action, so that
the actions (behavier) of a person would net violate or harm other people’s interests. Non-
compliance with

the mles will result in retribution (sanctions) imposed by the institution autherized to
impose such sapctions.

8 These sanctions are the facilities for compelling people to act (behave) as intended in the
rules, otherwise they will be subject to refzibution for their non-compliance to the applicable
rules.

9 Retxibution (sanctions) for non-compliance are absolute in nature, becanse the legal system
is a compilation of notms or principles applicable in a country and addressed to the people, and
all people jeintly determine what constitutes a law with regard to people’s inter action.

1° Bruggink, Refleksi Tentang Hukum (A Reflection on Law), Translated by Arief Sidharta,
{Bandung: Citra Aditya Bakdi, 1996), p. 72.
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ized in the following contexis: what is the legal system? How can we defermine
its form? Who has the power to create it? What aze the existing types of form?
‘What is the ideal form for inducing compliance? At the same time, the material-
istic aspect (substance) is formulated in the following questions: What is the

content of 2 coromand and a restriction? What are the sanctions? Who has the
right to impose sanctions? To whom they will be applied? Where do the rules
come from?

The legal rules must provide answers o the questions arising in the debate.
This is related to the accountability of nerms, which are in the form of legal rules
applicable among community members.” In order to answer those questions,
we cannot merely use sitople argumentation, but we also need an in-depth apaly-
sis and study. One of the alternatives is turning to philosophy which is able to
provide the reasons regarding what, why and fiom where something is ob-
tained (introduced).”? Reflection on philosophical study is required because
those questions have implications on the appropriate legal system in the social
life of society, either in individual or group interactions. Such reflection of legal
philosophy is automatically started from the logical aspect of legal theory, ques-
tioning the ideal law and the actual law. B The system of legal theory isrelated to
philosophy and politics.

Legal theory is inspired by the manifestation of the desire of human beings
to live in an orderly manner. Such desire is not only formulated formally, but it
must also include a moral assessment. The formal desire is articulated in written
(posttive) law, while morality assessment constitutes the umwritien norms, which
live and develop continuousty in the people’s conscience. Legal theories con-
sider the relationship background of the mnceptabouthumanbemgandhuman
relanonwxﬂztheemmmment“

1 §ili Rasjidi, Dasar-Dasar Filsafat Hokom (Principles of Legal Philosophy), (Bandung:
Alumni, 1935), p. 15.

2 Lonis Katisoff, Pengantar Filsafat (foiroduction to Philosophy), Traaslated by Sogjone
Seemargono, (Yokyakarta: Tiara Wacana Yegya, 1986), p. 119. See aiso Lili Rasjidi, Filsafat
Hukum: Apakah Hukum i#u? (Legal Philosophy: What is Law?), (Bandung: Remadja Karya,
1988), p. 10.

3 W Friedmann, Teori dan Filsafat Hokum, Telash Kritis Atas Teori-Teori Hukum (Theory
and Philosophy of Law, A Critical Study of Legal Theorics), Volume 1, (Jakarta: Radjawali Pers,
1993), p. 1. ’

# Abdumratman, Tion Hokum, Teori Hokum dan fimp Penmdang-Undangan (Legal Science,
Legal Theory and the Science of Legislation), (Bandung: Citra Aditya Bakti, 1995), pgs. 112-113.
See aiso Satjipto Rahardje, Iimn Hukum (Legal Science), (Bandung: Alumni, 1982), p. 8.
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The task of legal theories is formoulating the endeavors for clarifying legal
values and their postulates up to their vliimate philosophical foundations. On
the other hand, legal theory provides a systematic illustration of the positive law
- as a common Symptom in a commumity. 1t is also the case in the search for
eansal relation between each legal symptom occuming in a cormmunity and ba-
 sic foundations of the positive legal order concerned.

The apphcabnhty of law as a causal action leads us to understanding the
fanction and objective of law in life. The objective of law'® is formulated in
order to guide people in understanding life, peer interaction, as well asin even
bivader rélations. The initial step for people in understanding law is oriented
mwardstheaspwﬁfjusﬂcemtheaahnalspmt’slawmjusﬁceandmsﬁcels
the only objective of law, which is developed in a mystical, transcendental philo-
sophical system in the metaphysical space. In the substantiation aspect, mefa-
physics always refrains from the verification of facts.

In its theory, mystical, transcendental philosophy coopts the independence
of buman mind (reason).”” The applicability of law does not involve buman
mind (reasoning) in an independent manner. This form of law finds its ideal
formoulation in the theory of Natural Law. Everything comes from nature and the
religious message, along with a symbol of alignment to its absoluteness. Inrea-
soning, uman beings are coopted by symbolic meaning of nature and refigion.
Law is pereeived as a symbol of naturalness and an illustration of religious
absohiteness, free from the superiority and independence of human mind (rea-
son). )

15 According to Radbruch: the objective of law is perceived as legal goals, pamely: Justice,
Utility, and Cextainty.

16 Aristoteles believed that justice. according to the law, is to the equivalent of general
justice, which is left to the judgment of human habits aad the universe.

7 HL.A. Hart, The Concept Of Law (Londen: Oxford at The Clarendon Press, 1979), p.
83.

1= Theo Huijebrs, Filsafat Hokem Dalom Lintasan Sejarah (The Philosophy of Law in the
Track of History), Op. Cit., p. 79. John Locke, as one of the front-runners in Medem Empiricism
Philosephy, gives priority o the investigation of natare based on experience. Therefore, knowledge
only comes from experience. Natural law fimctions 2s a moral guidance, rather than the actual law,
henee it cannot be maintained in its very abstract applicability. Human beings require very
concrete and realistic mles in arranging their interaction with the erronnding environment. Whereas
Pupendorf is of the opinion that natural law is applicable only as a moral nonm rather than a legal
norm (legal system).
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The stigma of the objective of law to achieve absolute justice is then elabo-
rated from the formalistic aspect.’® The formalistic aspect evolves around legal
certainty as the objective of law. The objective to achieve legal ceriainty is
preached in the rationalism and empirism philosophical systems. Rationalism
and empirism are the antithesis of the dissatisfaction of buman reason with re-
gard to abstract and unieal matier. . .

The independence of the buman mind (reason) was introduced as an an-
tithesis to the confinement of Togical abstraction. Logical abstraction is related
1o the sacredness of nature in religious messages revealed in holy books (reli-
gious teachings) regarding human life and the iving environment. Such confine-
ment had been broken by the evolution of thought by using logic, ocouming
from the empowerment of the mind (reason) with the aim of identifying itself
and nature.

The independence (freedom) of reason from the confinement of morality
and religion embraced the emergence of a new philosophical system. This new
philosophy reduced some basic concepis of mystical, transcendental philoso-
phy. The natural-religious absoluieness and the abstract nature of thinking were
marginalized by the evolutionary ability of the mind (reason in identifying itself
and its living environment) ? Evolution in the development of ability o use the
mind (reason) emerged at the same time as the emergence of the philosophy of
empirism, rationalism, idealism and concretism. The ability of the huznan mind
(season) was used as a source in undersianding and investigating the living en-
vironment. Meanwhile, legal nonns were framed in 2 formalisn of oles. Such
formalism of rules did not yield to a philosophical system which is resigned to
natural symptoms and the stagnancy of religious teachings. '

The beginning of the evolution of thinking was matked by the dawn of the
Renaissance Era,? as the beginning of enlightment and refrestiment of reason in
construing life. Norm (legel system) was inspired by the empirism philosophy,”

¥ D.F. Scheltens, Inleiding Tot De Wijsbegeerte Van Het Recht, Trauslated by Bakri Sireger,
Introduction to Legal Philosophy (Jakarte: Erlangga, 1983), p- 67.

 The human mind is the only source of law or the investigation of the miverse. Human
logic as the materialization of development of thought plays an important role in the establisbment
of laws.

21 The Renaissance Era was inspired by the philesophy of rationalism. Its supporters:
Pufendorf, Thomasius, Zpinoza, Leibniz, Wolf, Montesquicu, Voltaire, as well as JJ. Roussean
and, at its peak in the 17¢h and 18th century, Immanuel Kant, who prioritized the human mind
(reason) as the source of power of life and the world.
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which refuses the existence of aciual and concrete rule. The legal objective
was 1o longer aimed at the absiract aspect of justice alone, but it had been
elaborated in 4n effort to achieve permanent, actual and concrete legal cer-
tainty. 2 o

Legal certainty was construed as a compelling rule,” and it originated from
a structure of sovereign social organization.”® Law is the spirit of power,” in
implementing the stigma of policies® issned as means of coercion in order to
monopolize a community. The purpose ef monopoly applied by using such means
of coercion was to amange the significance of inferactions between copmmi-
ties with the goals and objectives of living as a state.” Eventuaily, the state goals
and objectives are synchronized with the meaning of buman life, which is mate-
fialized in the form of prosperity, security, safety, welfare and people’s life asa
staie. :

II. The Basic Concept of Legal Positivisi

Tt stasted in the 19th century, which was known as the century of develop-
ment in the evohution of reasoning, based on the people’s increasing awareness

2 philosophers such as Descartes, Jobn Locke, Berkeley Hume believed that empirism was
the antithesis of rationalism, holding the view that experience,rather than thought, was the souree
of all knowledge. | '

23 The theory of Legal Positivism, calling for a mie which is actnal and concrefe and has
permanent certainty in its applicability.

24 The portrait of justice is reflected in laws when they are codified into the positive law,
which can provide permanent legal certainty. )

2 Law that has compelling characteristic is expected to create certainty in the application of
law in the commmmity, because without such eompelling force in the application of law, the law
will be deemed a moral motivation that dees not have cleat objectives, so that the organ creating
and making laws will not have any authority in regulating the community.

26 jean Bodin was of the epinion that in a sovereign state there is a power over the
citizens, which is not limited by other powers, other thaa the state.

27 Power is a foundation for law in its applicability, becanse it obfins legitimation from
authorized agencies.

28 Law is an organization of coercion, because it entails the use of coercion in the relations
ameng human beings under certain conditions. See in Haps Kelsen, General Theory of Law and
State, tromslated by Somardi, Pure Legal Theory, (Jakarta: Rimdi Press, 1995), p. 19.

29 Von Jhering was of the opinion that the state and law originate from an egoistic motive,
namely coercion, because the state is an organization of power that exercises coercion.

30 As the justice doctrine of Natural Law faded away in the 17th-18th centuries, the theery
of Legal Positivism put forward its dectrine on justice which is evident (porirayed) in laws as
they are codified (tumed into positive law).
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" about power (strength) of their own rational ability.?® The human mind was
freed from the eonstraints of religious theories and it was no longer seen as the
materialization of the divine mind of God (which was realized in the form of
religious teachings). The human mind (reason) was considered as the souree of
the one and only knowledge (Jaw) in engaging in evohition.> Such evohution of
thought was the initial start of an empirical investigation of legal principles (porms)
at the level of idealism philosophy. Idealism philosophy was the continuation of
Kant’s rationalism, which considered that idealistic legal theory was based on
the principles of human beings as rational and ethical creature as well as the
development of human beings as spiritual subjects.

In its development concept, idealism philosophy valued the mind (reason)
and the identity of hniman beings as source of knowledge. In addition fo that,
idealism philosophy was one of the foundations bridging the emergence of Le-
gal Positivisin. Legal Positivism™ emerged (in the 19 Centiny) as aresponse
to dissatisfaction with the concept of Natural Law (the 17°-18" Centuries) that
confined and constrained the human mind (reason) in its expression. I first
emerged in the Renaissance era (at the end of the 18 century),* in which the
human mind (reason) was the cenive of investigation in the development of
human civilization and investigation of the universe.** Positivism as a philosophical
docirine in the 19% century, was inspired by Kant’s philosophy*® which has

3" The humsn mind (reason) became the center afier it went throngh the process of
enlightment cvolving towards the maximal use of existing potentials. This was aimed at putting
the human mind at the center of the search and investigation of science.

32 Jepgal positivism was inspired by the Renaissance era and it was the philosephical work
of Augustte Comte (1789-1857) that first intvoduced the Three Phases Theory. Those three
phases are as follows: 1) Theonomical {theocratic) idea, the will of God for deities is the ultimate
benchmark for anything declared as the law; 2) The idea of natural law or the philosephical phase,
ethical, pre-juridical norms, based on human pature, which determines the principal outlines of
law; 3) The idea of positive law, fully independent fiom auy other agencies and from the will of
the lawmakers and automatically, it must be recogpized as the only actnal law, Based on its
postulates, a theory was introduced that the entire history of humaa mind must engage in an
evelution from Theological {(mystical) stadium to philosopbical stadium, in order to achieve the
definite victory of the mind in the positivist stadium.

3%  The Renaissance cra was driven by the Rationalism Philosophy, which prioritized
buman mind as the source of truth regarding life and the wesld.

3 The tendency in the investigation of sciences based on facts that eonld be observed by the
five senses and law that could be found in facts was the only object in legal science.

3% Aecording to Kant, human beings are unabie to discern material zealities by any other
means than through science.
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three branches (sociological, legal, and general legal doctrine).®

The findamental principle of Positivism Philosophy holds that positive sci-
ence is science that can only advocate reality (realities in social life); science
that is intended for observation (through empirical investigation) for identifying
the regularity of law; refusing all sciences that cannot be observed by using the
senses (irying to keep away from the aspect of absiraction that cannot be veri-
fied scientifically). In its development, the basic concept of positivism philoso-

) Ehya]so included the development of legal science.

Here, Positivism Philosophy,” was not directly the school of legal positiv-
ist commonly known in Legal Philosophy and Legal Theory; rather than that’s
positivism in a school of philosophy applicable to all sciences. Conceptually
and methodologically, the school of Positivism Philosophy had not been spe-
cialized for sindying and developing legal science in a positive manner.™ Posi-
tivis Philosophy in its implementation studied the developments in human civi-
lization oz sciences that siudied the universe. Auguste Comie, as one of the
founding fathers of Positivism Philosophy, introduced the three phases concept.
His three phases concept included the theonomical (theocratic) idea, the natu-
7al (philosophical) law idea, and the positive law idea. This concept allowed the
investigation of sciences in the philosephical system,” in order to explain bu-
wman thought in engaging in the evolution of the mind (reason).

The system of positivism philosophy resulted in a doctrine holding that only
experience is true because it can be assured in reality through science, henee it
can be determined that a certain matter is reality (truth). Similatly, in the inves-
tigation of science, the tendency was based upon facts that could be observed

36 Sociologicel Positivism considers law as social symptoms cbserved by sociology, legal
positivism mvestigates-law throngh positive legal science, The General Law theory, with the
method of the empirism philosophy.

37 Ppositivism is 2 school of thought in philosophy, which desires to work merely with
sciences that are based on the facts of experience, the truth (verifiebaar) or falseness (falsifiebaar)
of which can be verified and the data is then processed by using meticulous scientific methods.
See in N.E.Algm, et.al, The Origin of Law (Several chapters on law and sciences for education of
law in the introduction to legal science), (Jakarta: Bina Cipta, 1983), p. 133. i

3 The basic principles of positivism at that time were as follows: 1) Positive sciences are
scieaces that only preached about reality; 2) sciences are intended for observing actual conditions,
with the aim of recognizing the regularity of law in them; 3) Positivism denies all sciences that
cannot be investigated by using the hwman senses. '

3*  Human beings evolved in stadiums (phases): from Mystical theology, Philosophieal
phase, and finaily reached the authority of mind (reason) in the positivist phase.
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by the five senses. The regularity of law that could be found in facts was the
only object in science. The positivistic law theory was based on the basic prin-
ciples of the law itselfwithout involving non-legal principles (ethics, politics,
economy). This theory considered that law was only related to pesitive law.
The method applied in its imaplementation did not touch upon good and bad
values, effectivity values and the acceptability of'its applicability in the commnz-

The development of Legal Science in the 19th century, which was sup-
ported by the development of Idealism and Legalism Philosophy, had a specific
nuance, which was different from the doctrines preached by Natural Law. The
implementation of the legal science concept (legal rules) in ammanging people’s
interactions tended io abandon teachings about the sacredness of nature, reli-
gious sacredness, and stagnancy of reason. People were starting io abandon
the value of justice which was closely related to the absiract value of the objec-
tives of absolute law in the Natural Law doctrine because it was not able to
satisfy the people’s sense of law. People statied to search for other (pew) for-
mula, both in terms of implementation method as well as the subsianee of the
objectives of law enforcement. '

The implementation of law in the compmmity is not intended only for achieving
justice, it also has to provide certainty. It is expected that legal certainty as
serve as gnidance to the community and as permanent guidelines to the law
enforcement apparatuses in making decisions. Law staried to be introduced -
(perceived) officially in a formalistic form, in tine with the development (frogress)
of the theory of state sovercigaty in living as a state. Such fommalistic concept
(form) of law adopted Comite’s theory of legal positivism. This Comite’s theory
was included in the School of Legal Positivism in the history of Legal Science,
Legal Philosophy a0d Legal Theory.®

This school of thought emerged for several reasons. First, the develop-
ment of the Natural Law doctrines which were used as guidance in people’s
interactions with other people, in people’s interactions with their sumounding
environment, as well as in the interactions of people and the siate, had become

4 Norms (legal system) gain a positive form from an anthorized (sovereign) institution.
Law is considered to be inapplicable if its hasis is derived from secial life, its source is the national
spirit, and it constitates a reflection of the patural law. This is due to the fact that law is not
associated with norms other than legal norms
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increasingly unsatisfactory. The doctrines of Natural Law had put forward ex-
tremely abstract teachings, making it very difficult to apply the rules oflawinthe
reality of people’s life. ) _ : :

Second, the doctrine of absolute justice as the only objective of law was
very difficult to be applied because it could not guarantee certainty in deciding
oresolving frequently emerging issues (cases) among the pesple. Consequently,
the people’s sense of law ofien remained unsatisfied. The applications of legal
rules, on a case by case basis, did not result in permanent legal certainty. Ac-
cordingly, with regard to its concept, despite the highly ideal doctrine of Natural
Law, implementation was extremely difficult due to it had bighly abstract prin-
ciples. '

Third, the concept of Natural Law which was closely associated with the
sacredness of nature and religious sacredness did not leave any room for people
to develop any idea or thought in explaining themselves. As aresult of that, the
humman inind (reason) could not be used appropriately in understandingly them-
selves and the universe. The desire to engage in the evolution of thought was
not allowed by the natural and religious doctrines. Legal rules put forward in
their application among the people came from the natural and religions doc-
trines (feachings), which did not leave any room for the creativity of the human
mind (reason) in determining (making) legal rules that could be used as guide-
lines or guidance for people in engaging in inferactions.

Fourth, it was in line with the people’s wish to limit the asbitrariness of
kings (rulers) who had absolute power, which was ofien reflected in the say-
ings: the king’s words are the law, the king’s desire is the rule, the king has
absolute legal immmunity. Under such conditions, the emergence of legal positiv-
ism offered limits to the authority of kings in state (goverment) admicistration
and provided protection to the people against the mlers’ arbitrariness.

Fifth, it was also in line with the developmenis of theories about staie
administration, ncluding the development of the state sovercignty theory in the
19% century. The State Sovereignty theory provided justification for rulers to
make laws intended for regulating the people’s life, as well as for providing
guidelines to all people in engaging in inferactions, S0 as to creaic an ideal as-
rangement of interaction in the form of comprehensively applicable rules.

Based on the aforementioned matters, Legal Positivism was born, as a
result of the elaboration of the concept of Natural Law. Legal Positivism devel-
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oped two main sub-divisions of its main concept,” namely: Analytical Furispru-
dence advecated by John Austin in his books: The Province of Jurispru-
dence Determined and Lectures on Jurisprudence (further developed by
H.L.A. Hart), and the Pure Theory of Law advocated by Hans Kelsen in his
book Pure Theory af Law (further developed by Dworkin).

The basic concept of Analytical harisprudence developed by John Austin in
Legal Positivism,* can be understood in several basic concepts. First: law is
perceived (defined) as “Law is A Command Of The Law Giver” or a com-
mand (the commaand theory-bevels theory) from a raler whe holds the highest
power and is sovereign (authorized). Law as a compelling command may be
just (wise) or otherwise.”

Second: based on its characteristics, law is considered as a closed logical
system, which is permanent in nature. * Accurate and appropriate legal deci-
sions are obtained from pre-deteomined regulations and without observing (in-
volving) elements outside the law so that it clearly separates law from morality
(which are related to justice), beeause juridically morality is not important for

1 Whereas Friedmann also included Fuactional-Pragmatic Pesitivism, holding that social
realities are the detcrminants of legal concepis.

2 W. Friedmann, Legal Theory (London: Stevens & Sons Limited, Third Edition, 1953), p.
151. Law is seen merely in its formal form, which is separated fiom its material foom. Law is
formed with certain methods in order to create a basis for is validity, so that the law is based on
the power of the ruling party, rather than on the principle of justics, or good and bad morality. See
also G'W. Paton, A Text Beok of Juzisprudence, translated by Azief, S.8.T, Pustaka Tinta Mas,
Surabaya, p. 16. The eoncept of law as a command of the ruler is defined in an implicit mle (aw)
which inclndes commands from the parties holding the highest power or sovereigaty for mnning
adninisization in a state. See also Achmad Roestandi, Responsi Filsafat Huokum (Responses of
Legal Philosaphy), Op. Cit., p. 81.,Analytical Jurispmdence emerged in a mixed concept of
national state in England which had very extensive power and unconditional compliance by the
people. InGemany,itwassuppamdbythefoﬁowersofﬁ:e State Sovercignty Theory, namely
Panl Labank and Jellinek, saying that enly principles eriginating from the will of the state can
become law and such wiil is set ont & laws.

# Brian Bix, Jurisprudence: Theory and Context (London: Sweet & Maxwell, 199!), p 31,
Brian Bix stated that: “Tn simple ferms, legal positivism is built around the belicf, the assumption,
the dogma, that the question of what is the law is separaie fiom, and mmst be kept scparate from,
the question of the law should be™. The law is applicable mot because it bas basis in the people’s
social life and not because it originates from the national spirit and becanse it is not based on the
binding nature of natural law, but because law obtains its applicability force from the command of
an anthorized and sovereign institution. See alse Dagji Darmodibardjo & Shidarta, Principles of
Legal Philosophy, What and Why of Indonesia Legal Philosophy, (Jakarta: Gramedia, 1995), p.
97. See also Soctiksno, Filsafat Hukum (Legal Philosophy), 5th Edition, (Jakaria: Pradoya
Paramita, 1986), p. 54.
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law even though it has influence on the people. Law does not consider and
assess good and bad, because they are beyond the study of law.

Third: A good and actual law is a law which contains command, sanc-
tions, obligations and sovereignty.” Basic legal norms are as formulated by
lawmakers as something that must be accepted by the people.*

Whereas the concept of law introduced by Hans Kelsen in his Pure Theory
of Law can be understood in three main concepts. First: ¥ amethodic concept
of law. Based on this concept, law enforcement moust apply the nopmative method
approach and must be clean from non-juridical elements, such as: sociological,
political, historical, and ethical elements. Scparating law from the element of
ethics means keeping law at a distance from the judgment of good and bad.
Separating law from the sociological element means that positive law considers
that law living and developing in the community is not teo important. Law is
always the positive law contained in varions existing regulations, because the
' guestion is actually about what constitutes law, rather than what the law should
be. Legal science is a science, it is not a will or wish, it emerges from hypothesis
of will and the nenasn mind.

# Acourate and appropriate legal decisions can be obtained from the logical means of pre-
determined legal provisions without considering social and political objectives and moral
measurements.

45 A command is prineipally intended to ensure that other persons carry ont the intention of
law, and it is the imposition of obligation for the person being commanded so that the obligat

jon eam only be implemented if the party giving the command is a sovereign (anthorized)
party (which may be a person or 2 group of persons). A sanction will principaily respit in
suffering if a law is not complied with or ebserved. Duty is principally the imposition of obligation
on persons being commanded. Sovereignty is principally a ruling party who has sovereignty
(anthority) over other persons. Positive law that dees not flfill the clements of command,
sanction, duty, sovereignty is referred to as positive morals.

* Law is a compelling system, reward is given as motivation, punishment is imposed as
compulsion and volnntary compliance is not a freedom, but rather a coercive motivation in a
psychological sense.

“? Hans Kelsen, Pure Theory of Law, tmnshated by Max Kaight from German (Berkeley:
University of California Press, 1967), p. 1. Kelsen said: “Tt is called a “pure” theory of law,
because it only describes the law and attempts to eliminate from the object of this description
everything that is not strictly law. Its aim is to free the science of law from alien elements™. Sce
also R. M. Dworkin, The Philosophy of Law (New York: Oxford University Press, 1977), p. 17-
37. See also John Arthur and William H. Shaw, Reading in the Philesophy of Law (New Jersey:
Prentice Hall, 1993), pgs. 97-107. According to them, Hans Kelsen’s pure theory of law was
actually a revolt against ideological legal science which only developed law as 2 means of state
adminisiration in totalitarian countries.
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Second, the concept of pesitive law is the law that should be
(sollenkategorisfius constituendum), rather than the law as reality (sein
kategorisfius constitutum). Legal science is a normative science, based upon
the fact that law is made and annihilated by human actions. A legal scientist
caonot work in the area of sollen (the “should be™) with the construction of
thought from the sein (“is™) world or vice versa. In the sein world, the appli-
cable rules are not of causal nature; rather than that, they are based on account-
ability.

- Third, the concept of law in “Stufentheoric™. The basic nomm of 2 legal
system is the highest reguiation of the legal system as the fimdamental regulation
of various nomms of the positive legal system. In addition to the puse theory of
law, Kelsen alse contiibuted to the development of “Saffentheorie” which
was further developed by AdolfMerkl (1836-1896). This theory views law as
a system comprising of 2 construction of norms (principles) in the form of a
pyramid.® Arule is deemed applicable because it is based on another higher
rule. Such higher rule is based on an even higher rule, which is called

‘crundnorm’” (fundamental nonm) which cannot be further referred to ahigher
rule. A lower norm has its power fiom a higher noom. The higher a norm, the
more absiract it becomes, and the lower a2 norm, the imore concrete (actual) it
becomes.

In its basic concept, the applicablity of Legal Postivism recognizes law as a
form of positive law made by a ruler (sovereign party). Law is separated form
nomms (principles) other than legal norms, because they will affect the actual
meaning of law.”® Law is studied based on its juridical form, or formal form
from its formal aspect which is separate from the principles of material law. The
principles of material law are not deemed as part of legal science.®

61 RKelsen considered law as a necessity which is totally separated from law as a reality.
Law is complied with by people becanse they feel they have cbligation to comply with it as 2
command from the state (ler). )

% The legal system is basically a hicrarchical systern comprising the lowest o the highest
(aroundnorm) levels. See also Hans Kelsen in Pare Theory of Law, translated by Somardi (Rimdi
Press, 1995), pgs. 126-137.

4% The validity of a legal norm cannot be questioned on the basis that the contents are not
in accordanee with a meral or political value.

5®  jean Rodin, Legal Positivism Theory is influenced among others by Humanism, with
the idea abont the sovereignty of kings (state), that the only source of law is its establishment by
the state.
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Legal norm (legal system) is perceived as a binding rule, because it origates
from the ruler (the sovereign party).” Therefore, the formulation of its applica-
bility is sein or ius constitutum (the aciual rule) rather than sollen or ius
constituendum (the mle that should be). Real and conerete norm in the people’s
‘experience is called law, in its formalistic frame. Hart provided more concrete
formulation of Legal Positivism. Hart was a successor of Austin’s theory of
command. :

According to Hart 5 the characteristics of positivism cumrently existing in
law are as follows: a) law is a command from men (sovereign ruler); b) thereis
no absolute relationship between law and morality or applicable law (sein/ius
constitutum) and the law that should be (idealized/sollen/ius constituendzm);
¢) law is the closed logical system and it does not consider sacial, political
objectives or morality measurements; d) non-juridical elements are set aside
because they cannot be substantiated based on logical argumentation (reason).

1. Development and Criticism of Legal Positivism

The basic concept of legal positivism is an auitithesis of the development of
the natural law which reached its peak in the 17*— 18® centuries, and saw a
decline at the beginning of the renaissance era. The concept of Justice™ as the
main objective and function in the application of law, as stated by the followers
of the Natural Law theory, was very different from the concept of Legal Cer-
tainty put forward by the followers of Legal Positivism in the 19th century.*
The concept of Legal Certainty of the docirine of Legal Positivism contimously
tried to separate the legal concept from other clements discussed outside the
context of law.

Even though the main objective and function of legal certainty of Legal

$1 Asreflected in Hegel's dialetics, the only applicable law is the law from the sovervign
state and uler.

2 Lord Lioyd, Introduction to Jurisprudence-Third Edition, (London: Steven & Son,
1972}, p. 271. See also RM. M. Dias, Jurisprudence, (London: Butterworhs, 1976), p. 451.

53 jJustice according to Aristotle is the general justice that must be complied with.

54 Natural Law theory is general and abstract in nature, so that it requires a set of Positive
Laws as the State’s Law the applicability of which is concrete. Natural Law is of regulative nature
(famction) only, hence it cannot be applied as real {concreie) rules. Pufendorf considered Nataral
Law as 2 moral norm rather than a legal norm (legal sysiem). John Locke said that it was only 2
moral guidance, rather than the actual law.
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Positivism were basically a form of appreciation of the previous legal concept
advocated (put forward) by the Natural Law theory, in the course of its devel-
opment, Legal Positivism also discussed the development of the concept of
justice, however, it was the concept of justice that was no longer within the
spirit of justice itself, namely justice that was umable to fulfill the sense of justice
growing and developing within the conmumity.

The legal concept being developed was wriiten law (codification) as posi-
tive law, so that it conld not be changed at any time. As the same time, the sense
of justice and the public need for the use of legal rules in their application had
become absolute. Changes occurring in the commmunity also directly brought
about changes in the objectives and function of law desired by the people.

Due to such dissatisfaction, people were looking for an accurate formula-
tion in accordance with the developments on human eivilization, as weil as the
need for a comamon legal system in accordance with the basic needs for legal
rules in interactions within the commmmity. Such changes in the development of
legal science were included in the doctrine conceming the revival of natural law
which no longer separated law from non-legal elements. Such revival of natural
law was of course no longer follow the conventignal form andpattems of natu-
ral law.

The formulations of the new doctrines of law, as a tesponse fo the dissatis-
faction with the basic concept of Legal Positivism, were classified in the His-
toric and Utilitasianism schools of thoughi, which tended to combine portions of
the coneept of natural law and portions of the coneept of legal positivism. Such
dissatisfaction resulted in several exiticisms to the basic concept of Legal Posi-
tivisma theory in its development.

First: ThomasAqlmowasofﬁleopnnopﬁ;atevenﬂmughlegalpasmmsm
had been borm as a result of the evolution of the human mind (reason), it could

not be fiee from the influence of the Natural Law theory. Man-made positive
laws emerged or were created (derived) from lex naturalis, which was a past
of the lex aeternathat could be capiured and understood by people as rational
creation. Positive law wonld lose its power if it were 1o be against Natural Law.

Positive laws are the facility for the justification of Natural Law, in its positive

applicability within the community.

Second: Johm Chipman Gray as a follower of Pragmatic Legal Realism
eriticized Kelsen’s opinion about his Pure Theory of Law. Law is not as sei out
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in Legislation, but it is the law as it exists or is practiced in conris and other law
enforcement institutions. Law is reflected in the behavior of the apparatuses
(the police, prosecutors and other law enforcement officers), and law cannot
be fice from extemal non-legal elements, such as political, sociological, psy-
chological, and other elements.™

Third: Austin, as one of the pioneers (followers) of legal positivism, was
ofien inconsistent in his concept, according to Thomas Aguine. According to
him, law can come from God fo buman beings, and law can be made by buman
beings, referred to as the Positive Law, made by the nuler, such as legislation
and law made by people individually. The indicator used for measuring the
qualification of a legal rule is the sovereign ruler, so that a distinction can be
made between the law that “is” and the law that “cught to be™.

Fourth: Austin’s Theory of Command, which was further developed by
Hari received shap criticism. Here, law was compared to the concept of Tho-
mas Hobbes, that the strong wonld win (rule) in the centext of living in a com-
mumity. In issuing a compelling rule, the uler was considered similar to a robber
who forced bis victims to comply with bis demands.

Fifth: Meanwhile, Fichte® supporied Austin’s theory of command, in this
case commands given by a staie, and was of the opinion that a moral obligation
was a legal obligation, while Austin was of the opinion that legal obligations
came from the commanding and compelling natire of the law.

Sixth: In addition, Hart also disagreed with several arguments proposed
by Kelsen. First, that a legal rule can coniain anything as long as it is in accor-
dance with the Grundnorm sysiem. According to Hart, there is a natural re-
quirement that has to be met when a rule is made. Second, the applicability of
the Grumdnerm was accepted in the legal science, but according to Hat, it
canmot be proved in reality. The mindset in the modem era during the renais-
sance period, was rationalistic™ and individualistic in nature. Rationalism em-

55 Lili Rasjidi and L.B. Wyasa Putra, Huokum Sebagai Suatu Sistem (Law as a System)
(Bandung: Remadja Rosdakarya, 1993), p. 65. John Chipman Gray, who has the slogan: “all the
law is judge made law”, gave examples in England and the USA, which illustrated the great extent
to which non-legal factors affected the settlement of a dispute.

*The ruler does not comply with the law or legal prineiples originating from a higher source
{moral aspeet). ‘

-5 Deseartes, in his philosophical study, greatly influenced the Rationalism Philesophy, in
addition to Empiricism. '
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barked from general ideas that were applicable to all people, which were then
applied to people individually. Such mindset provided freedom for empirical
investigation and gained permanent position in the consideration of legal prin-
ciples, which were finally developed in the idealism philosophy.™ The idealistic
philosophy (idealism) studied law based on the principles of the existence of
human beings as creation that had reason and ethics, which was different from
positivistic philosophy in viewing law based on the findamental issues of the
law itself, without involving non-legal aspects.”

Seventh: According to L. Fuller, in view of legal positivism, a higher law
can be trusted for justice, however, such trust should not be confused in the
implementation of law, because it would depast from the principle of legal sci-
ence. Therefore, law is the law recognized, made and promuigated as law by
the state. This view clearly indicates that law has an absolute status which can-
pot be contested, and was all is applicable definitively without any doubt. It was
this aspect that sparked a debate when Natwral Law was compared to Legal
Pesitivism, from the aspect of their applicability in the copmmnumity. The rational-
istic Natural Law considered that the applicability of positive law is based on
the value of the legal rules, whether or not the contents znd norms of a legal rule
are in accordance with the ideal law originating from (moral) nomms living in the
COMMLmity.

Eighth: This view of the natural law was contested by the followers of
positivism, stating that such view was false and inappropriate, because it con-
tradicted a decision which bad a permanent (certain) legal force. The applica-
bility of a positive legal rule is the actual implementation of regulation by the
ruler and it is in accordance with the applicable legal system. In its purest form,
legal positivism is a school of thought in the theory of law, which strives to
understand applicable law merely for the law itself, and refuises the slightest
evaluation of decisions regarding legal provisions.

Ninth: Kast in his Kategorische Imperative argumentation,® opposes

5 The idealism philosophy developed by Hegel was the continnation of Kant’s rationalism.
Law was regarded to be aresnlt of human development as a spiritual subject.

% According to L. Fuller, in view of legal positivism, 2 higher law can be trusted for justice.
However, one may not confuse such trust in the implementation of law.

€ The categorics of ethics in Kant’s philosophy were based on the second function of
human reason, namely wish, and not on the first function of reason, namely thought. As illustrated
in the argumentation: yon shonid act in such 2 way that your action can become the basis for the
action of ail persons.
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the basic concept of positivism conceming the absoluie separation of law and
moral. Kant is of the opinion that there is ne principle difference between Law
and Moral, becanse on the only reasen is in the aspects of people’s activities,
namely law is external in nature, while moral is intemal in nature.

Tenth: Whereas with regard to legal study, Kant disagrees with Austin
and Kelsen. In this study, Kant considers the law as it “ought” to be, and he
does not raise any question about the law as it “ought” to be and the law as it
is®, unlike Austin and Kelsen who were of the opinton that the law in the exist-
ing law ismot the law that should be. Neo-Kantianism was bom as a reaction to
the positivism in the 19th ceptury, which based their opinion regarding the ide-
alism philosophy on a critical method developed by Kant, afier a reduction by
the analytical method.®

Eleventh: At the same time, Stamler supported the closed and permanent
conecept of legal positivism. According to himn, law must be formal (in its foom)
and universal, meaning that it has to be free from the ever changing social expe-
rience or reality.

Twelfih: The elements of Sovereignty and Command of the basic concept
of Legal Positivism received sharp criticism by the History and Sociological
Jurisprudence schools of thought ® Law is complied with (observed) by people
because the law itsclfis sovereign in nature (the theory of law sovereignty), and
people are not ordered to comply with the law, rather that, such compliance is
based on their own conscience, because it is related to moral values. Thus, law
is fiee from sovereignty and command.

Thirteenth: Von Savigny criticized Legal Positivism in its formal concept
(codification). The codification of law always brings about a negative effeet,
namely it hampers the development of law. The history of human civilization
continues on its path, but it is difficult for the law which is codified to follow
developments.

S This opinion of Kant was in line with Fichte’s opinion, stating that moral obligation
becomes legal obligation, but law can enly be controlled by and withia a state.

€ Rant’s philosophy was supported by Hegel in his monistic philoscphy, stating that there
is only ene reality, namely idea, dne to the existence of a dialetieal process (a process which
oceurs beeanse for every thesis, there is an antithesis which leads to a synthesis).

& It is impossible for a government (raler) to apply law without observing principles living
and applicable within the commmnity, and its development is always related to the history of the
development of human civilization in undersianding life in this world.
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Fourteenth: Utrecht™ supporied legal ceriainty as an objective in the
basic concept of legal positivism. According io him, only decisions can creaie
comprehensive legal certainty, therefore law has the fimction of a tool for achieving
legal certainty. Law is 2 symptom of power for achieving certain position in the
application of a ceriain and permaneat law.

IV. Conclusion

Endeavors to understand the basic concept of Legal Positivism are insepa-
rable from the ideological point of view, the school of thought and the theory
adopted. Followers (frontrunners) of Legal Positivism in Legal Philosophy and
Legal Theory had considerable difficuliies in positioning it in the appropriate
perspective. This was due to the inconsistency of each theory in upholding the
basic principles adopted, either in the methodolegical, substantial or functional
aspecis. '

For example, in the concept of how people comply with the law? Where
do the legal norms come from so that they can be binding on every person?
‘Who has the right to make and impose sanctions? What are the ideal objective
and fimction of law? Considering those questions, it is very difficult to sort cut
which opinion (view) of legal experis is accurate and which school of thought
can resolve (answer) those questions comprehensively, so that every person
can be satisfied and the law can be applied vniversally.

Accordingly, in the development of legal science, the object of the analysis
of Legal Philosophy and Legal Theory brings us once again back to the expres-
sion that there is no permanent theory. Referred to as pemnanent here is that the
basic concept of a docirine or experis develops in line with the developmenisin
the mindset, the environment or the place at which it is applied, the level of
quality of analysis and the viewpoint from which it considers the law.

The foromlation of thesis which results in antithesis and eveniuaily leads to
synthesis is also applicable at all times in the development of thought in the
Legal Philosophy and Legal Theory. From pre-historic time up to the current
modern time, there has not been a single basic concept of each of these doc-
trines that can be accepted absotutely. Similarly, with regard to the opinion

6 The main function of law is to ensure legal certainty (rechiszekerheid) in social Intercaurse,
in addition to creating justice and realizing benefits for the people.
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(view)oﬂegalexpetis,iherehasnotbeenasmglepmonwhohasbeenablem

propose (put forward) aﬂiearythatcanbeusedasgmdancebya]lpeople in
all countries, at any place and at any time.

Finally, legal science has been evolving in aocordanoemﬂaﬂae axis of civi-
lization and the needs of human beings, which takes its origin in the need for a
legal rule that has never been satisfied. The development of ideas of legal ex-
perts has always been accelerating on natural phenomena, the voice of con-
science, and in the eontinuousty failing search for an ideal model (form) of le.
It will eventually lead to a process of searching, searching, and searching by
applying scientific methods and analysis with the aim of finding the mysterious
identity of uman beings and nature, which have remained wndiscovered up to
this very moment.
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