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On November 25, 2009, during its governing conference in Rome, the Food
and Agriculture Organization of the United Nations (FAQ) approved a new
treaty aimed at closing fishing ports to ships involved in illegal, unreported,
and unregulated (FUU) fishing. This article is designed to give an illustration
on the development of efforts by the international community as a response
to the problems brought by IUU fishing practices. It will start with a
deseription on the background, then on port state control. it will then be
fotlowed with an anlysis of the international legal basis for port state
[jurisdiction. The next part will discuss the case of FUU fishing, and finally on
the FAO Model Scheme on Port State Measures to Combat IUU Fishing, and
the recent Agreement on Port State Measures.
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i. Intmduction

On November 25, 2009, during its governing confercnce in Rome, the
Food and Agriculture Organization of the United Nations (FAQ) approved a
new treaty aimed at closing fishing ports to ships involved in iflegal, unreported, .
and unregulated (IUU) fishing. For its eniry into force the Agreementrequires
ratification by twenty-five countries, this treaty will then be the firstlegally bind-
i13g intemational treaty focused specifieally on this problem. This Agreement
aims to prevent illegally caught fish from entering intemnational markets. Under
the terms of the treaty, foreign vessels will need special docking permission,

1 me?ssor of International Law, Universitas Padjadjaran, Bandung, Indonesia. Member of
 the Indonesian Matitime Council; also member of the Advisory Body of Experts on the Law of
the Sea (ABE-LOS), Interaational Oceanographic Commission (IOC-UNESCO). Presented at
the 1st Ce{iter f?‘ Intenational Law Studies Seminar on “Progressive Development in International
Law”, University of Indonesia, Jakarta, 5 Okiober 2010. Copyright by eity agoes 2010.
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countries will conduct regular inspections, and information sharing networks
must be created. FAO Assistant-Director General for Fisheries and Aguacul-
ture Ichiro Nomwra said:?

“By frustrating responsible management, [UU fishing damages the produc-
tivity of fisheries — or leads to their collapse. That’s a serious problem for the
people who depend on them for foed and income. This treaty represents areal,
palpable advance in the ongoing effort to stamp it out.” .

This article is designed to give an illusiration on the development of efforts
by the international community as a response to the problems brought by ITUU
fishing practices. It will start with a description on the background, thenon port
state control. ¥t will then be followed with an anlysis of the international legal
basis for port state jurisdiction. The next part will discuss the case of IUU
fishing, and finaily on the FAO Model Scheme on Port State Measures to Com-
bat TUU Fishing, and the recent Agreement on Port State Measures.

For several decades, flag state control has increasingly become an inad-
equate regulatory mechanism, resulting in the need for port states to pairol their
own waters for ships not operating in conformity with intemationally recognized
maritime standards.? As is well known in the past, ship owners turned to open
registrics, or “flags of convenience,” as a way of registering their vessels while
avoiding burdensome regulations.*

Only through the increased use of port staie control, maritime standards
begun to be improved. Through various international agreements,’ port state
control has shown its success in monitoring ships and has become 2 recognized

2 Anthony Clark Arend, “New Treaty : The Agreement on Port State Measures fo Prevent,
Deter and Eliminate Tlegai, Unreported and Unregulated Fishing”, September 2, 2009.

3 Fernande Plaza, “The Future for Flag Stateimplementation and Port State Control,” in
Myron H. Nordquist & John Nerton Moore eds., Current Moaritime Issues and the Intemational
Maritime Organization, Center for Oceans Law and Policy, 1999, p.199, 201, as is cited in
Antastic and Southemn Ocean Coalition, “Port State Control : Intemational Law Approaches to
Regulate Vessels Engaged in Antartic Non-govenmental Activities,” Madrid 9-20 June 2003.

* The primary reason for such practice is to avoid burdensome and costly manning regulations,
and also to aveid particular taxation regimes, and environmental rules.

$ Fer instance, the International Convention on Load Lines, 1966; International Convention
for the Safety of Life at Sea (SOLAS), 1974; International Convention for the Prevention of
- Pollution from Ships (MARPOL) 1973/78; International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers (STCW), 1978; United Nations Convention on the
Law of the Sea (UNCLOS) 1982; and the Paris Memorandum of Uaderstanding on. Port State
Control (Paris MOU), 1982.
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and accepted form of jurisdiction in international law. Port state conirol is
then a fully accepied feature of international maritime law.® )

Under international law only states party to a ireaty are bound by it, there-
fore, states that have not ratified or acceded to certain maritime conventions
setting ot regulations for safety of life at sea and for the protection and preser-
vation of the environment, may regard themselves not to be bound by these
rules. However, many of the rules laid out by these conventions have become
rules of customary intemational law. In addition to that, it is generally recog-
nized in international law that a ship voluntarily entering a foreign port accepis
the jurisdiction of that foreign state. o

I1. Port State Conirol

Because not all flag states are party to the safety and environmental mari-
time conventions, and because of several flag states’ inability to maintain the
minimum standards on ships flying their flags, substandard ships have brought
significant safety hazards and poilution risks to the environment. As a conse-
guence of such condition, several States invoke port state conirol to protect
their ports and territorial waters from such potential dangers.” Omrege-Vicuaa
indicated that the reasons behind all this is that?

“It is precisely because exclusive flag state enforcement in the high seas as envisaged under

sraditional international law has become a rather limited and many times unreliable mechanism
for the adequate observance of the legal order that other aliematives began to emerge.”

The followings are international legal basis for port state jimsdzctlon.

¢ In s regard is the concept of port state jurisdiction, which gives port states the authority
to intervene in matters concerning the marine environment and fisheries. Similar jurisdiction alse
can be found under the MARPOL 73/78 Convention regarding inspection of certificates and the
reporting and prosecution of certain violations, and also in Asticle 218 of the 1982 UNCLOS) in
respeet of marine pollution.

7 Flag States are responsible for ensuring that ships flying their flags mect the standards
under the IMO conventions such as SOLAS, STCW and MARPOL 73/78 Conventions, however,
these conventions also give governments the right to inspect ships visiting their poris io ensure
that they meet the conventions® requirements. Port State control, therefore, has become mere
important because flag States alone has proven to be unable to detect and eliminate substandard
shipping. ’

% Francisco Orrego Vicufia, “Port State Jurisdiction in Antarctica: A New Approach to
inspection, Control and Eaforcement,” in Davor Vidas (ed)), Implementing the Environmental
Protection Regime for the Antarctic, 2000, page 5.
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A. The United Nations Convention on the Law of the Sea (UNCLOS) 1982

The United Nations Convention on the Law of the Sea (UNCLOS) 1982
acknowledges that States exercise ifs fill sovercignty over its ports as they
generally lie in internal waters and occasionally on the territorial sea. To that
efiect, article 25(2) is particulasly significant, under the title “Rights of protec-
tion of the coastal State™

“Inﬂ)ecaseofsb:psproceedmgaomwmalwatemmacaﬂaiapmfacﬂﬂymdemmal

mmemsmmmﬁemmm&emmmmmmch
of the conditions te which admission of these ships to internal waters or such a-call is
subject.”

Asticle 218 of the UN Law of the Sea Convention gives clear references
to port State jurisdiction and control over marine poltution, by providing port
states with the anthority to investigate pollution viclations whemverﬁleyocmr
That Asticle provides in pertinent paut, that: :

“(1) When a vessel is vohuntarily within a port or at an off-shore terminal of
a State, that State may underiake investigations and, where the évidence so
warrants, instituie proceedings inrespect of anydischargeﬁ*omﬂ:atvésgel out-
side the internal waters, territorial sea or exclusive economie zone of that State
in violation of applicable international rules and standards established throngh
the compe’uent international organization or general diplomatic conference.”

Atticle219 fimther gwmportStaﬁes therightto applyadmmsﬁaﬁvemea—
sures, in cases, as follows :

“Subject to section 7, Stammch,uponmqustoronthmmmme,haveamtamed
that a vessel within one of their ports or at one of their offshore teomipals is in violation of
applicable international rules and standands relating to seaworthiness of vessels and thereby
threatens damage to the marine environment shall, as far as practicable, take administative
measures o prevent the vessel from sailing. Such States may permit the vessel to proceed
mlym&enmappmpnaterepmtyardmimmmovalof&emoﬂhewolauon,
shail permit the vessel o continue immediately.”

In addition to that Asticle 226 (ic) provides that: :

“(Dfe) “Without prejudice to applicable international rales and standards relating to the
seaworthiness of vessels, the release of 2 vessel may, whenever it wonld present an
unreasonable threat of damage to the marine e:mronment, be refused or made conditional
upon proceeding to the nearest appropriate repair yard. Where release has been refused or
made conditional, the flag State of the vessel must be promptly notified, and may seek
release of the vessel in accordance with Part XV.”

eI
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B. The 1593 FAO Compliance Agreement
Jo. 1993 the FAO Compliance Agreement’ introduced 2 general Tequire-
ment for port States to notify the flag State when it has reasonable grounds to
believe that a vessel entering its ports has undenmined intenational conserve-
tion and management measures. However, if investigations were 10 be con-
ducted by the port State, the Compliance Agreement establishes that arrange-
ments should be made jointly with the flag Siate. Ariicle V pagraph (2) of this
Agreement, siates that:
“Whenaﬁsbingvmmlisvolmﬁﬂlyhﬁ:epnﬁofa?aﬁyoﬁmrﬁmiﬁs flag State, that
Pw,whmﬁhmmsonablegmmdsfarbeﬁevhgﬂm:heﬁshhgvmdhasbmmedfm
rmaﬁvﬂy&amdmﬁnﬁﬁleeffecﬁ?enmofmﬁomlmsﬁmmdmgmm
mwsmm,shallpmmpﬂynoﬁﬁrtheﬂag&atemrdingly. Pastics may make amangements
mgamdingtbemdmﬁngbypmsmﬁsuchmwmasmybemﬁdm
pecessary o establish whether the fishing vessel has indeed been used contrary to the
provisions of this Agreement.”

C. The 1995 United Nations Fish Stocks Agreement (UNFSA)

As a follow up of the 1982 UNCLOS. an imporiant development in the
area of port State can be found in the 1995 United Nations Fish Stocks Agree-
ment (UNFSA),”® which established not only 2 sight of the port Stae to take
smeasures upon fishing vessels, but also an obligation on those States todo so,
as in evidenced in the provision of Asticle 23, which stated that a port State has
“the right and the duty fo take non-discriminatory measures in accordance with
intamﬁonalhw,hordetmpmmmﬁieeﬁbcﬁvenmsofmhmgionﬂ,regioml
and global conservation and mapagement measures” - According to this provi-
sion,thepottSmmaxamongoﬁlers,cmyoutinspecﬁonsofdmems,
ﬁshinggar,andmtchonboardiheﬁshingvm]s.

Re@ﬁmmﬁrmﬁsmmlmbmmemmmﬁveinm
IMO conventions, suchas:

1. Asticle 21 ofthe 1966 I:memaﬁonalCanvenﬁonanLoadLinm,wbich
stated that :

£

% Agreement to Promote Compliance with Intemnational Conservation and Management
MwsmesbyFashinngelsonﬂzeHighSas,adnpmdinRomeenMNmbcr 1993, {1993)
33 ILM 368.

19 Aorcement for the Implementation of Provisions of the Tnited Nations Convention on the
Law of the Sea of 10 December 1982 Relating to the Conservation and mapagement of Straddling
Fish Stocks and Highly Migratory Fish Stocks, UN Doc. AICONE.16437, of & September 1995.
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“Ships helding a certificate issned nnder Article 16 or Asticle 17 [issue of certificate by
another government] are subject, when in the poris of other Contracting Govermnments, to
control by officers duly autherized by such Governments. Contracting Governmenis shall
ensure that such contro) is exercised as for as is reasonable and practicable with a view to
verifying that there is on board a valid cestificate under the present Convention. If there is
a valid International Lead Line Certificate (1966) on board the ship, sach control shail be
fimited to the pmpose of determining that:
(2) the ship is not loaded beyond the limits allowed by the ceriificate;
(b) the position of the load line of the ship corresponds with the cextificate; and
(c) the ship bas not been so materially altered in respect to the matters sct out in sub-
paragraphs () and (b} of paragraph (3} of Asticle 19 that the ship is manifestly unfit
to proceed 1o sea withont danger to imman life.
If there is 2 valid Intemnational Load Line Exemption Certificate on board, such control
shall be limited to the purpose of detenmining that any conditions stipnlated in that
certificate ate complied with.
if such eontrol is exercised mder sub-paragraph (¢) of paragraph (1) of this Article, it shall
only be exercised in so far 23 may be necessary to ensure that the ship shall not sail umtil it
can proceed o sea withont danger to the passenger or the crew. -
In the event of the control provided for in this Article giving rise to intervention of any kind,
theoﬂicermyingoutﬁmcon&o]shallimmediazelyh:fominwﬁtingﬁ:eConsulorﬁJe
diplomaﬁcmpresentaﬁveoftheStatcwhoseﬂagthesbipisﬂyhgofﬂﬁsdedsimandofaﬂ
the ciremnstances in which intervention was deemed to be necessary.” :

2.Chapter 1, Regulation 19, of the 1974 International Convention for the

Safety of Life at Sea (SOLAS):

“Bvery ship holding a certificate issued under Regulation 12 or Regulation 13 [Issue of
Certificate by anether Govemment] of this Chapter is subject in the ports of the other
CmmdngGovemm:ﬁs&oeonﬂolbyoﬂiméulyaathonbysncthemmmin
so far as this control is directed towards verifying that there is on board a valid certificate.
Such certificate shall be accepted amless there are clear grounds {emphasis added] for

‘ believing that the conditions of the ship or of its equipment does not correspond substantially

withtheparﬁmﬂa:sofﬂmtcetﬁﬁmInthatmse,ﬁzeoﬁieexmyingauﬂhecomlshaﬂ
mkesnchstepsaswinensurethatﬁeslﬁpshallmtsaﬂunﬁlitmnpromdﬁoseawithm
dangertothepasscngersorﬂ:emw.hthemofﬂ:ismmlgivipgﬁsetoﬂ:eintewenﬁon
of any kind, the officer camying ont the control shail inform the'Consul of the country in
wlﬁcbthesbipisregistzmdinwﬁﬁngforﬂmiﬁmfaﬂﬁec&mmstmminwhichinmeﬂ&on
was deemed to be necessary, and the facts shall be reported to the Organization.”

3.Auticle 5(2), of the 1973/78 Intemational Convention for the Prevention

of Pollution from Ships (MARPOL):

“AsbipraqwﬁredtoholdaoetﬁﬁminmrﬂaneewiﬁlthepmﬁsimoftheRegtﬂationsis
subject while in the ports or off-shore tenminals under the jurisdiction of a Patiy to inspection
by officers duly authorized by that Party. Any such inspection shall be limited to verifying
that there is on board a valid certificate, unless there are clear grounds [eniphasis added] for
believing that the condition of the ship or its equipment does not comespond substantially
with the particulars of that certificate. In that case, or if the ship does aot comy 2 valid
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certificate, the Pariy carrying ont the inspection shail take such steps as will ensure that the
ship shall not sail until it ean proceed te sea without presenting an unreasonable threat of
hamm to the marine environment. That Party may, however, grant such a ship penmission o
feave the port or off-shore terminat for the purpose of proceeding to the nearest appropriate
Tepair yard available.”

4. Agticle X, of the 1978 Internationat Convention on Standards of Train-
ing, Certification and Waichkeeping for Seafarers (STCW):

(i)

2

G)

“4)

)

“Ships, except those excluded by Asticle T, are subject, while in the poris of a Party,
1o control by officers duly authorized by that Party to verify that ail seafarers on
boand whe are reguired to be eextificated by the Convention are sc certificated or hold
an appropriate dispensation. Such certificates shoil be accepted unless there are elear
gronnds for believing that a certificate has been franduiently obtained or that the
bolder of a certificate is not the person to whom that certificate was originally issned.
In the event that any deficiencies are found vnder paragraph (1) or under the procedures
specified in Reguiation 14, ‘Control Procedures’, the officer camying ont the control
shall forthwith inform, in writing, the master of the ship and the Consul or, in his
absence, the nearest diplomatie representative or the maritime authority of the State
whose flag the ship is entitled to fly, so that appropriate action may be taken. Such
notification shall specify thedetails of the deficienciecs found and the grounds on which
the Party determines that these deficiencies pose a danger o persons, properiy or the
environment.

In exercising the conirol under paragraph (1} if, taking into account the size and type
of the ship aud the length and nature of the voyage, the deficiencies referred to in
paragraph (3) of the Regplation /4 are not comected and it is detemmined that this fact
poses a danger to persons, property or the environment, the Parly carrying out the
control shail take steps to ensure that the ship will not sail anless and until these
tequirements are met o the extent that the danger has been removed. The facts
concerning the action taken shall be reported promptly to the Secretary-General.
‘When exereising eontrol under this Asticle, all possible efforts shail be made o avoid
2 ship being wundnly detained or delayed. If a ship is so detained or delayed it shail be
entitled to compensation for any loss or damage resulting therefiom.

This Asticle shail be appiied as may be necessary o ensore that no more favourable
treatment is given to ships entitled to fly the flag of a nen-Party than is given to ships
entitled to fly iae flag of a Party.”

. Regional Agreements

To complement these international conventions, regional agreemenis also
have been enacted, such as: Paris MOU on Port State Control, 1982; which
set up a co-ordinated port Siate control system in the area of vessel safety and
polhintion prevention standards. One of its goals is for its 22 member counfries
to inspect at least 25% of foreign merchant ships entering their respective ports
each year. The Paris MOU includes a scheme to ban ships that do not comply
with agreed standards. Aficr multiple detentions, these ships will be refused

208
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access to any port in the region of the Memorandum. Por greater publicity, the
names of banned ships are posied on the Paris MOU website. !

The Paris MOU has inspired the development of similar port State regimes
in different regions of the woild, such as Vifia del Mar Agreement, 1992 (Latin
American Agreement on Port Siate Control); Tokyo MOU, 1993 (Asia-Pa-
cificMOU on Port State Conirol in the Asia-Pacific Region); Caribbean MOU,
1996 (MOU on Port State Control in the Caribbean Region); Mediterranean
MOU, 1997 (MOU on Port State Control for the Mediterrancan Region);
Indian Ocean MOU, 1998; and West and Ceniral African MOU, 1998.

The emergence of such global port State control network composed of
several regional agreements, poses new challenges to the IMO. There isaneed
for harmonization of procedures, a2 common code of conduct, interchange of
information and coordination among the various regimes.? For this, IMO has
developed a global project to provide assistance to emerging PSC agreements
in order to facilitate the harmonization of procedures, inter-regional co-opera-
tion, and exchange of information between the various agreements.

1. The case of Illegal, unregulated and unreported (TUU) fishing

It is estimated that about one-fifth of all fish taken from the oceans have
been fished illegally, and it undermines management efforts to control overfish-
ing and pose a major threat to the sustainability of fish stocks. Tllegal fishing aiso
destruct the livelihoods of coastal comnmmities. The developing countries have
been victim to intemationally operating companies that fish illegally, while at the
same time fishing nations and port Siates find it difficult to share information,
and cooperate to track these violators and enforce regulations. The result is
widespread IUU fishing,

TUU fishing poses a direct and significant threat to effective conservation
and management of many fish stocks. TUU fishing can lead to the collapse of a
fishery or seriously impair efforts fo rebuild depleted fish stocks, and may result
in lost economic and social opportunities. TUU fishing, therefore, can com-
pletely negate the benefits of effective fisheries management.

it Adriana Fabra, Virginia Gascén and Redoifo Wemer, “The Use of Pori State Measures to
Improve Fisheries Compiance : Issues and instraments,”

12 Plaza, supra, n. 1, at 209,

B jd, at 206.
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A number of infernational inStruments regardmg the management of world
fishery resources which were developed during the 1990s, also address the
issue of TUU fishing. Ofpartlcularnnpomnce in this regard are the 1995 UN
Fish Stocks Agreement and the 1993 FAO Compliance Agreement already
described above. In addition to that FAQ has also adopted complementing
instrumenis including the Code of Conduct for Responsible Fisheries (CCRF),
1995, and the International Plan of Action (IPOA) on ITUU Fishing, 2001.*
The IPOA-TUU, for example, in its paragraph 63 calls on States members of
RFMOs to develop port State measures dealing with prevention of landings
from vessels of non-members that have been engaged in fishing activities within
the area of the organization, unless they can established that caich was taken in
amanner consistent with relevant conservation and management measuzes.

These instzuments consist of both what is called “bard laws™ which are
legally binding on patties to the agreements, and “soft laws” which serve more
as guidelines and measures, including some options for both States and REMOs
in addressing the issue of TUU fishing. These measures are designed for use by
all States, complemented with others that are customized for application by flag
States, coastal States and port States.

Port State measures are considered io be one of the most powerful and
cost-effective means of combating TUU fishing, however, there bas been lack
of consistent application of such measures by port States. While on the one
hand many States have blocked their poits to vessels having engaged in TUU
fishing, othersconhnuedtograntsuchmse]swﬁhaccesstomces in their

poris, thereby supporting the illegal activity.

Lately, there has been an intensified global focus on the role of port States.
Since TUU fishers eventually need to land or tranship their catch in port, port
confrols are seen as a cost-effective way to combat their activities. Coordina-
tion of port State measures will be necessary to maximize the benefit from such
controls.

FAQ a0d IMO have adopted resohutions and other instruments realting to
port state control as means for conirolling illegal, unregulated and unreported
(TUU) fishing, and also enforcing other intemational environmental and resource
laws aod regulations. For instance FAQ has adopted measures to promote the
adoption of a regional port state control schemes, and TMO considered report-
ing procedures for port state control detentions of foreign-flagged vessels found
to be not in compliance with generally aceepted international rules and regula-
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tions for vessel construction, design, equipment and manning (CDEM), as well
as vessel operation.”

The Committee on Fisheries (COFT) of FAO also produced a report on
port state control schemes.® FAQ has played a leading role in this regard,
culminating in the acknowledgment by COFI at its Twenty-sixth Session in
2005 that there was a need to strengthen port State measures as means of
combating TUU fishing in 2 more substantive manner for the reason that the lack
of agreed, binding measures presents a loophole.

1V. What are Port Siate Measures?

Through port state measures, States established requirements with which
foreign vessels must comply as a condition of entry and use of the poris within
that State. Such measures can include, for example, denial of port eniry and use
of port services, requirements for pre-port entry notification and designation of
ports that permit landings, documeniation requirements, and i m~port inspec-
ﬁOﬂS_l?

Port State Measures (PSM) can also be considered as requirements es-
tablished or interventions undertaken by port states where a foreign fishing ves-
sel must comply with or is subjected to as a condition for use of ports within the
portsiate. The requirements are among others, related to prior netification of
portentry, use of designated ports, restrictions on port eniry and landing/irans-
shipment of fish, restrictions on supplies and services, documentation require-
ments and port inspections, as well as related measures, such as TUU vessel
listing, trade-related measures and sanctions.”

A. Port State Measures through RFMOs
Port State measures have been increasingly adopted by RFMOs,” and

" The IPOA-TUU was adopted by consensus at the 24th Session of the FAO Committee on
Fisheries on Martch 2001 and endersed by the 120th Session of the FAO Council on 23 june
2001. Port State measures are dealt with in Paragraphs 52-64.

5 IMO Assembly Resolution A.925¢22) (November 2001), Entry into Force and
Implementation of the 1993 Torremolines Protocol and the 1995 STCW-F Convention.

16 FAO, COFI, 25th Sess. (Feb. 2003),

Report of the Expert Consultation to Review Port State Measures to Combat ililegal,
Uniegnlated and Unreported Fishing (4-6 Nov. 2002).
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are also addressed in a number of interaational instruments. These organiza-
sions bad introduced systems of blacklisting TUU vessels, requiring, among other
things, port States to take specific actions against such vessels. Actions agreed
by the RFMOs varied significantly with some denying access while others al-
lowing such vessels o enter port and be subjectioa thorough inspection. In
addition, some organizations had established authorized vessel lists, implying
that port State actions shall be taken against vessels not included in those lists.

In the report on FAO Regional Workshop on Pozt State Measutes o
Combatﬂlegal,l]nrepomdandUmeguﬂatedFishingheldhC@e Town, South
Afiica, from 28 to 31 January 2008, there have been indicated several ex~
amples on port siatc measures taken by some RFMOs.”

Asticle 15 of the SEAFO Convention, for instance, empowered a port
Staie to inspect documents, fishing gear and caich on board the fishing vessels
when such vessels were voluntarily in its ports o at its offshore terminals. it
further prohibited landings and transhipments by vessels flying the flag of non-
Partics to the Convention engaged in TUU fishing activitics.

To address CCAMLR s TUU fishing problem in the Patagonian teothfish
fishery, measures bad been taken by the Commission to address i, copsisting
of five measures: the Catch Documentation Scheme (CDS), licensing, port
inspections, centralized vessel monitoring system (VMS) reporting and the TUU
Vessel List, all of which provided tools for port Siates to combat TUU fishing.
The measures combined had contzibuted to a reduction of 90 percent in [UU
catches of toothfish over the pastdecade and more than halved the active J[§]3]
fishing flect in that area.

Measures, resohrtions and recommendations adopted by ICCAT periain-
ing o TUU fishing and port State meaures included among aothers that, ICCAT

¥ Fisheries and iceans, Canada. “United Nations Food and Agriculture Organization’s Port
State Measures,” www.dfa-mpa.ge.ca

1 FAQ, Fisheries and Aquaculture Depattment, Database on Port State Measures, biip//f
www.fa0.org/fisheryfpsmlen , downloaded on 30 September 2010 at. 11.05 am.

1 For instance, the Commission for the Conservation of Antarctic Living Maine Resources
(CCAMLR), the International Commission for the Conservation of Atlantic Tunas (ICCAT), the
Tadian Ocean Tona Commission (IOTC), the Northiwest Atlantic Fisheries Organization (NAFO),
the Noxth Bast Atlantic Fisheries Commission (NEAFC) and the South Bast Atlantic Fisheries
Organization (SEAFO).

 FAQ Fisheries Report No. 859, Rome 2008.
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maintained lists of avthorized and TUU fishing vessels (vessels greater than 24
ineires) including carrier vessels. In respect of bluefin tuna, it also maintain
records of fishing and farming vessels, farming facilities, iraps and landing and
transhipment poris.

South West Indian Ocean Fisheries Commission (SWIOFC), addressed
regional cooperation on MCS through the Southern and Eastern African Fo-
rum to Counter TUU Fishing which included positive inputs for the formulation
of a SADC Fisheries Ministers® Declaration on TUU fishing; the possibility of
the Indian Ocean Commission (I0C), SWIOFC and IOTC fostering ephanced
regional cooperation; the need to avoid duplication with existing and new MCS
imitiatives in the region because of the limited availability of resources and the
general lack of MCS capacity and support in continental countrics in the region
compared te island countries.

B. FAO Model Scheme on Port State Measures to Combat TUU Fishing

(2005)

The Model Scheme on Port Siate Measures to Combat IUU Fishing which
was developed at the FAQ Technical Consultation to Review Port Siate Mea-
sures to Combat IUU Fishing held in Rome on 31 August-2 September 2004,
and adopted by COFI in 2005 is addressed to all States, fishing entities and
regional fisheries management organizations. ts purpose is to facilitate the imple-
mentation of effective action by port States to prevent, deterand eliminate FUU
fisbing. Following the Preamble, the Scheme addresses general considerations,
issues relating to the inspection of vessels while they are in port, actions fo be
taken when it is found that there is reasonable evidence to assume that a for-
eign fishing vessel has engaged in, or supported, IUU fishing activities, and
information that the port State should provide to tne flag State. The final section
of the Scheme focuses on other matters including the provision that it should be
implemented in a fair, transparent and non-discriminatory manner.?

A number of international organizations and fora have promoted or en-
dorsed the FAO Model Scheme on Port State Measures to Combat IUU Fish-

# For full decription of the FAO Model Scheme, see Terje Lobach, “Port State Measures to
Combat TUU Fishing: The FAO Model Scheme on Port State Measures,“FAO/FFA Regional
Workshop to Promete the Full and Effective Implementation of Port State Measures to Combat
TUU Fishing, Mocambo Hotel, Nadi, Fiji, 28 August — 1 September 2006, )
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ing, including the 2006 UNFSA Review Conference,” and have calied fora
legally binding instrument setiing minimum standards for port State measures.
This culminated at the Twenty-seventh Session of COFI in March 2007 when
the Committee acknowledged the urgent need for a comprehensive port State
measures and the strong support expressed on the proposal to develop anew
Jegally-binding instrument which would be based on the 2001 FAO IPOA-
TUU and the 2005 FAO Model Scheme on Port State Measures to Combat
TUU Fishing.

There is 2 growing international support for the establishment of a legally
binding global instrument on port state measures based on the FAO Model
Scheme. The 2006 UNFSA Review Conference, for example, identified port
State control as a cost-cffective second line of defence in the face of uneven
flag State perfonmance. This Review Conference Reportalso recommends that
States adopt all necessary port State measures consistent with Article 23 of
UNFSA, and commence a process within FAO to develop a “legally binding
instrumnent on minimum sizndards for port State measures, building on the FAO
Model Scheme and the IPOA-TUU™.2

The twenty-sixth session of the FAO=COFI, held in 2005, in endorsing
the report and recommendations of the 2004 FAO Technical Consultation to
Review Port States Measures to Combat TUU Fishing, agreed that follow-up
work to the Consultation should be undertaken, especially with respeet to
operationalizing the Model Scheme.

C. Agreemenion Port State Measures to Prevent, Deter and Eliminate Iliegal,
Unreported and Unregulated Fishing (2009)
Followitig an Expert Consultation meeing in September 2007, four sounds

of Technical Consultation were held at the FAO Headquarters in Rome in 2008

and 2009, sanctioned by COFI to finalize a draft Agreement on Port State

Measuses fo Prevent, Deter and Eliminate Hlegal, Unreported and Unregulated

Fishing. The Technical Consultation, which was attended by 91 FAO Mem-

bers, finalized the draft Agreement on 28 Augpst 2009. %

2 Review Conference on the Agreement for the Implementation of the Provisions of the
United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stecks, New Yeaik, 22 to
26 May 2006.

2 Adrisna Fabra, Virginia Gascén and Rodolfo Werner, suprz, o. 11.
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Finally on November 25, 2009, the Food and Agriculture Organization of
the United Nations (FAQ) approved the draft agreement to secure fishing ports
from ships involved in illegal, unreported, and unregulated (TUU) fishing. The
Agreement on Port State Measures will be the first ever global treaty focused
specifically on the problem of TUU fishing. Its objective is to prevent, deter and
eliminate TUU fishing through the implementation of effective port Staie mea-
sures, and thereby to ensure the long-term conservation and sustainable use of
living marine resources and mazine ecosystems.

FAO member States who were the first to have signed the treaty are Angola,
Brazil, Chile, the Buropean Community, Iceland, Indonesia, Norway, Samoa,
Sierra Leone, the United States, and Uraguay. This group of eleven are thus
commitiing themselves to prevent, deter and eventually eliminate TUU fishing by
taking steps to guard their poris against vessels engaged in TUU fishing, thereby
preventing fish from such vessels from entering intemational maikets. In 2010
there are additioal signatory States including Australia (27 April 2010), Gabon
(26 April 2010), Peru (3 Mazch 2010), New Zealand (15 December 2009)
and the Russian Federation (29 April 2010).

The Agreement consists of 37 articles grouped into 10 parts. Part 1 con-
sists of provisions delaing with the objective; application; relationship with in-
ternational law and other international instruments; integration and coordination
at the national level; and cooperation and exchange of information. Part 2 con-
tains regulations on entry into port through the provisions on the designation of
ports; advance request for port eniry; port eniry, authorization or denial; and
forcemajeure or distress. Parxt 3 provides regulations on the use of ports. Part
4 deals with inspections and follow-up actions including the levels and prioritics
for inspection; conduct of inspections; resnlts of inspections; transmitéal of in-

2 FAO Members involved in the talks included: Algeria, Angola, Argentina, Australia,
Bangladesh, Benin, Brazil, Bulgaria, Burkina Fase, Burundi, Canada, Ceniral African Republic,
Chile, China, Caok Istands, Costa Rica, Cote d’Ivoire, Cyprus, Congo DR, Dominican Republic,
Ecnador, Egypt, Eritrea, Ethiopia, European Community, Fiji, France, Gabon, Gambia, Germany,
Ghana, Greece, Guatemala, Guinea, Guinea Bissaw, Haiti, Honduras, feeland, India, Indonesia,
Tran, Ireland, Ttaly, Japan, Kenya, Kiribati, Kuwait, Lesotho, Libya, Madagascar, Malaysia,
Malia, Marshall Istands, Mauritania, Mexico, Morocco, Mozambigue, Namibia, Netherlands,
New Zealand, Norway, Oman,Panama, Papua New Guinea, Peru, Poland, Portugal, Republic of
Korea, Russian Federation, Samoa, Saudi Ambia, Senegal, Seychelles, Sicira Leone, Slovenia,
Somalia, South Afiica, Spain, Sudan, Sweden, Tanzania, Thailand, Togo, Tunisia, Turkey, Uganda,
Ukraine, USA, Uruguay, Venezuela, Viet Nam, Zambia and FAO Associate Member, Faeroe
Istands. .
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spection results; electronic exchange of information; iraining of inspectors; port
State actions following inspection; and information on recourse in the port State.
Part 5 deals with the role of flag States; while Part 6 contains a provision on
requirements of developing States. Paris 7,8, 2nd 9 consecutively contains
provions on peaceful settlemet of disputes; Non-parties to the Agrecment; and
monitoring, review and assessment. Included in Part 10 are the final PTOViSions
regarding signature; ratification, acceptance or approval; accession; pagticipa-
tion by Regional Economic Infegration Organizations; enity into force; reserva-
tions and exceptions; declaration and statements; provisional application; amend-
ments; annexes; withdrawal; the depositary; and authentic texis.

According to the Agreement, all signatories are then under the cbligation to
implement, among others, the following measures:”

1. Designating poris that permit landings;

2. Foreign fishing vessels wishing to dock will be required to request permission
from designated poits ahead of time, transmitting information related to
their activities and the fish they have on board. This will give anthoritiesan
opporhumity io spot any red flags in advance;

3. Prohibiting entry info port or use of port services for known or suspecied
TUU fishing vessels and vessels that supply TUU fishing vessels;

4. Standardizing requirements for information from vessels secking eniry to
port;

5. Improving sharing of information, including verifications of fishing
authorizations, between the flag Siate and the port Staie; .

6. Port Siates will conduct regular inspections of ships according 10 2 comm
set of standards. Reviews of ship papers, surveys of fishing gear, examining
caiches, and checking ship records can often reveal if 2 ship has engagedin
TUU fishing.

7. Standardizing vessel inspections and the training of inspectors: they must
ensmethatpmﬁeadequatelyeqlﬁppedandinspectmsmopeﬂytram&

8. When a vessel is denied access, port states must communicate that
information publicly, and national autherities of the couniry whose flagthe

-2 FAO, “New treaty will leave fish pirates without safe haven - 91 FAQ Members bave
agreed on an international agreement to implement “port state measures” io combat illegal
fishing,”Sep 1, 2009, available at YubaNet.com. See also Fisheries and Oceans Canada, “United
Nations Foed and Agricultare Organization’s Port State Measures,” available at www.dfo-
mpo.ge.ca.
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vessel is flying must take follow-up action; and
9. Recognizing the need for assistance to developing counries for their

implementation of the instrumnent. |

Significantly, there are five detailed Annexes to the Agreement. They will
serve to facilitate hammonisation and provide a basis for the following measures
and actions:

Infonmation to be provided in advance byvessels requestmgport entry;
Port State inspection procedures;

Report of the resnlis of the inspection;

Information systems on port State inspections; and

Guidelines for the training of inspectors.

To ensure compliance, ail members must monitor the implementation of
these measures, with 2 major review scheduled to occur four years afier the
Agreement takes effect?

The Agreement falls under Axticle XTIV of the FAO Constitution, with FAQ’s
Director-General acting as legal depository for countries’ ratifications. The
Agreement has to be reviewed by FAO’s Committee on Constitutional and
Legal Matters, and from there it has to go to FAO’s Council and the FAO
Conference for final review and formal adoption. The Agreement on Port State
Measures to Prevent, Deter and Eliminate Ilegal, Unreported and Unregulated
Fishing was finally approved by the FAO Conference at its Thirty-sixth Session
on 22 November 2009, In order to enter into force the Agreement requires 25
States have done so, it will enter into force after 30 days.

In attempting to implementation this Agreement there are challenges that
coumiries, especially developing couniries, will be faced with for effective port
State measures, including:* -

1. Toofewandpooﬂyﬁamedﬁshexymspecﬁorswho didnathaveanyﬁammg
in port State measures procedures;

2. Aninability to track foreign fishing vessel activity once authorised to enter
a port State’s exclusive economic zone (EEZ);

N

% Article 24.

Z Judith Swan, “Port State Measures,”"FAQ Regional Werkshop on Port State Measures to
Combat Tilegal, Unreported and Unregulated Fishing. Cape Town, South Africa, 28-31 Jaauary
2008. FAO Fisheries Report. No. 859. Rome, FAO. 2008
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3. Poor ornocoordination between govemment departments, including those
responsible for fisheries, port authoritics and tzade; and
4. Alackof financial resources.

V. Conclusion

“Port state measures” like those preseribed in the Agreement are widely
considered as one of the most effective and cost-effective weapons in the fight
against TUU fishing.

However, David Doulman, an expert on the issue ai FAQ said that :

“Of course, the effectivencss of port state measures depends in large part on how well

countries implemacnt them, . . . So the focus now is to make sure that countries and other

involved patties have the means and know-how 0 enforce it and are living up to their

commitments. Importantly, the Agreement provides for assistance and support to developing
countries to help them with implementation.™®

2 As cited in FAO, sopra, n. 25.
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