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ABSTRACT

The musyarakah al-musahamah agreement in Islamic stock transactions is a new
thing in the capital market. As a result, investors in the issuer are less
knowledgeable about the many forms of sharia products. The purpose of this
study is to provide a deeper understanding of step by step and examples of the
practice of al-Musahamah akad in the world of stocks. This research uses
qualitative methods by becoming literature in contemporary figh studies and
Islamic economics. The study of contemporary figh and Islamic economics is one
of the reference materials that can be used to implement the al-musahamah akad
in the practice of Islamic finance. The study results found that the study of
modern figh and fatwas of the Syariah Council and several scholars allow the
practice of the al-musahamah akad in the shariah stock business as long as it does
not violate the harmony and requirements of sharia. Even though in practice the
al-musyarakah akad in joint stock companies in Indonesia is not 100% by the
principles of sharia and modern figh, due to the element of use as an objective of
sharia and magasid maslahah, it can be considered to improve existing
mechanisms for the better in the future. Supporting previous research that explains
the practice of syirkah al-musahamah, this depth research explores the process
and practice of the al-musahamah akad in a joint-stock company.

Keywords: Al-Musahamah Akad, Joint-Stock Company, Shares.
INTRODUCTION

In the world of capital markets, various product innovations continue to be
developed. Not only the issue of the use of technology and information, to face
competition with conventional companies, issuers who have Islamic shares are
also required to create products that are able to compete in the business world,
especially to attract as many investors as possible. Around 634 issuers competing
in the competition for investors will make the competition tighter (Supriyatna
2016).

The facts on the ground are that weak product innovation has an impact on
weak market development. Acceleration initiatives can only be carried out if
market developments increase and customer/investor interest is getting higher. In
addition, many stakeholders, especially investors and issuers, do not understand
the concept and implementation of the fatwa of the National Sharia Council.
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Previous studies have stated that the financial literacy of potential investors must
be considered, where they must really understand the stages in determining the
desired stock investment based on needs. Investing effectively in the stock market
is possible only if it is based on scientifically sound methods of analyzing
investment instruments (Wielki, Stopochkin, and Sytnik 2019).

Syirkah musahamah is useful in business development because of shares
distributed in large numbers. Moreover, syirkah's capital will not change if old
shareholders (by selling) exit or enter new shareholders (by using buy). And more
interestingly, syirkah musahamah has a special feature and advantages compared
to syirkah in general that can create social welfare (not only business people). The
reason is that this contract allows the public to become investors in the issuer. As
a result, the public can receive a reward in the form of a percentage of the capital
provided. Thus, the greater the capital is given, the greater the reward that can be
received (Hasanudin and Mubarok 2012). Sharia investment as well as shares is
one of the important instruments that has a big part in the process of economic
empowerment of a country by creating a division of labor and poverty alleviation
(Fathullah 2017). Recent studies reveal that stock investing contributes to people’s
welfare (Jiang et al. 2020; Wind, Dewilde, and Doling 2020). Investors and
investment managers can benefit from investing in stocks. This is done by
building an investment portfolio related to asset allocation and responding to
existing policies. This also leads to much higher operating profitability and
lessens the impact of the financial crisis on issuers (Rahahleh, Akguc, and Abalala
2021). Therefore, the existing investment must have consistency with sharia law
so that its benefits can be maximally felt by the community as the goal of sharia
and maslahah maqasid (Ghadas et al. 2019).

The study of syirkah al-musahamah in the practice of joint-stock
companies needs to be understood more deeply so that in its implementation, it
can really be adjusted to the principles of sharia. So far, there have not been many
previous studies and studies related to the al-musahamah akad in the practice of
joint-stock companies. The implementation procedure is not recorded in the
classical figh book because it is a new contract. The success of the capital market,
publicly listed companies (Tbk), and future shareholders will depend on their
ability to innovate, be smart in making decisions, and be competitive in
competition and be able to use technology to the full. In addition, this is also
needed to avoid public perceptions that capital market products and issuers that
have shares labeled as sharia are just copy paste from conventional practices. It is
hoped that this mirkamah syirkah study can contribute in reconstructing and
reformulating sharia products in order to gain the trust of the public, especially
Muslims.

LITERATURE REVIEW

Basic Mechanisms of Joint-Stock Companies

In law a joint-stock company is a separate legal entity from shareholders;
and has limited responsibilities (Turanli 2018). Shareholders are only responsible
for the company's debt to the value of the money they invest in the company.
More in the literature explains that in practice, there needs to be a balance
between joint-stock companies and the community, which must be maintained
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properly. One of them is the principle of balance in the offering and the rights of
shareholders (buying and selling rights) (Sadeghi, Mousavi, and Estahbanati
2020). Therefore the joint-stock company is also known as a limited company or
can be found in the practice of the mutanagishah musyarakah akad. Whereas a
joint-stock company using the al-musahamah akad is not as binding as a limited
company, but rather becomes a capital business partner as in the practice of a
publicly listed company (Tbk) (Musa 1994).

Syirkah musahamah can be done with the condition that the object does
not contain illicit elements such as (alcoholic beverages) and the way to obtain
them is not by prohibited business such as stealing or containing ribawi elements,
is harmful (there are bad elements), and gambling (Nasution 2006; Humaeroh
2017). As it is known that the issue of shares or new stock exchanges is found in
the study of modern jurisprudence in the syirkah section or known as the syirkah
al-asham (union in capital) (Dahlan, Abdul A. 1996). Like other syirkah amwal,
syirkah musahamah has been in accordance with the rules of syirkah inan figh
studies insofar as in practice it does not contain elements of usury and things that
are prohibited by sharia (Hasanudin and Mubarok 2012). Syirkah '‘inan is
characterized by a capital partnership consisting of assets for the results according
to the capital invested. In syirkah ‘inan, business is very dependent on the
members of the syirkah. Not to mention the complicated management when a
member of the syirkah leaves (Setiawan 2013). Of course, this incident was not
experienced by syirkah al-musahamah because business activities were not
affected even though its members changed or stopped (Lita and Utama 2020).
Previous studies have explained that the development of the capital market,
especially Islamic stocks, continues to increase because there is legal clarity. So
that muslim investors began to look at shares with this syirkah (Romansyah
2015).

According to Qardawi (2002), “If the shares traded are from companies
engaged in halal business and have consistency with sharia law, then trading halal
shares is legal. As explained, shares are certain ownership rights to the assets of a
limited liability company or the appointment of these shares. Each share is part of
wealth and shares can benefit according to the company's success”.

Figure 1 Al-Musahamah Akad Scheme

Investors Sukuk Issuance Issuers
A Al-Musahamah Akad
Profit Sharing
Capital
Profit From Project
The Project Investment

Source: (Hasanudin and Mubarok 2012)

From Figure 1, the mechanism of syirkah musahamah is based on criteria
(dhawabith) including; "1) distributed assets in the form of capital valued in cash,
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the transfer of share ownership is carried out with a cash exchange agreement
(contract sharf); 2) distributed capital in the form of merchandise or benefits,
there is no obstacle to transfer by sale, and profits from merchandise may be
received in cash (may not be deferred); 3) capital circulated in the form of
merchandise, benefits, money and unified debt, then the legal basis is the law of
merchandise and benefits, which can be transferred and sold. While the benefits
may be received in cash (may not be suspended (Hasanudin and Mubarok 2012).

Legal Foundation of Contemporary Syirkah

The syirkah agreement as allowed according to the scholars of figh is
based on the word of Allah in the an-Nisa (4) verse 12 which reads; “... So they
allied in the third one...” (Q.S. An-Nisa’: 12). Furthermore, in the prayer letter
(34) verse 24 as follows; “... and most of the people who associate with one
another they do wrong to another, except those who believe and do righteous
deeds ... ” (Q.S. Shaad: 24).

The purpose of the two verses above is that this verse refers to the
permissibility of the practice of syirkah, of course, as long as it is still within the
limits of sharia principles. Lafadz "al-khulatha™ can be interpreted as being allied
in this context, also called cooperation of two or more parties in conducting
business or business (Allamah 2010). Hadith derived from As Said, narrated by
Abu Daud; “It was from Saib that he said to the Holy Prophet, "You were once
my conglomerate in jahiliyah (times), (at that time) you were my best. You did not
set me aside, and did not argue with me” (Shahih: Shahih Ibnu Majah nu: 1853
and Ibnu Majah 1l: 768 nu: 2287).

The purpose of the above hadith is that if two parties enter into a contract
of partnership in various forms, then Allah gives full support to both parties as
long as both hold the mandate of their respective rights and obligations. If one of
them violates the contract, then Allah will release His pleasure and His blessings
from their partnership (Muhammad 1995).

Meanwhile, according to the National Sharia Council of the Indonesian
Ulema Council (DSN-MUI) the implementation of syirkah is based on Al-Quran
verse Shad letter verse 24. While the pillars and terms of sharia shares are
discussed in DSN-MUI Fatwa Nu: 40/DSN-MUI/ X/2003 concerning the Capital
Market and General Guidelines for the Application of Sharia Principles in the
Capital Market.

In the fatwa collection of DSN-Saudi Arabia chaired by Sheikh Abdul Azi
Ibn Abdillah Ibn Baz volume 13 chapter sale and purchase pages 320-321 fatwa
number 4016 and 5149 concerning the law of buying and selling of shares is
explained that, “If shares traded are not similar to money as a whole such as land,
cars, factories, and the like, and this is something that has been known by the
seller and buyer, then it is permissible to trade with cash or deferred prices, paid
in cash or several times of payment, based on the dhalil's publicity regarding the
permissibility of buying and selling that” (Manan 2012).

A different opinion about the practice of syirkah al musahamah was raised
by Chapra (1997). According to him, there are a number of factors that can lead to
unhealthy practices and speculation on stock prices. Investors use speculation to
conduct short-term transactions with forward purchase or sale of margin shares
without intending to obtain or take delivery of assets. He buys and sells things that
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he does not consume or use in his business, where he does not work and does not
add economic value. In this case, it seems that he does not allow the practice of
syirkah al musahamabh if it is based on the practice of speculation (Chapra 1997).

Contemporary syirkah is the complexity of syirkah which has been
developed by the scholars of four schools and among them syirkah musahamah.
Syirkah musahamah is included in amwal syirkah, namely sharing in capital,
without looking at the personalities of people or investors who share (Al-Zuhaili
2011). As for the principles such as capital market activities, the activities must
refer to the Law and Fatwa of the DSN MUI and as long as they do not conflict
with the Capital Market Supervisory Agency (BAPEPAM) and Financial
Institution Regulations (Suryomurti 2011).

According to Al-Misri (2007), “Syirkah musahamah is not counted based
on the number of legal subjects as in the concept of syirkah in general, but what
counts is the amount of equity participation stated in shares because shareholders
do not necessarily know each other”. Al-Mishri called it a liberal economic
instrument. In financial distribution based on shares that are included in the
capital and not due to participation in sharia (Al-Misri 2007).

This form of guarantee in contemporary syirkah has similarities with
conventional law. First, general guarantees, namely guarantees applied by law for
the benefit of creditors in general that all the wealth owned by the debtor is a
guarantee of all the agreements and allowances made. Article 1331 of the Civil
Code confirms, "All material things, the debtor, both movable and immovable,
both existing and new will later become a responsibility for all individual
engagement." Second, a special guarantee in the form of the appointment or
delivery of certain goods specifically as a responsibility for the repayment of the
debtor's obligations to the particular creditor that applies to the creditor. Special
collateral consists of an individual guarantee (an underwriter to a creditor to pay
off obligations) and a material guarantee (a form of object of economic value). In
the above criteria, the law does not specify the types of objects that can be used as
collateral, therefore it can be in the form of movable objects, bodily objects or no
bodies (Muljadi and Wijdaya 2005).

In the provision of sharia the principle that all one's assets are a guarantee
of the agreements made therein are listed in the Sharia Book Civil Code. For
example article 307 paragraph 1 of the Kuwait Civil Code and article 391
paragraph 1 of the United Arab Emirates Civil Code, two of the seven sharia-
based Civil Code. Personal guarantees in sharia law are known as kafalah, the
merging of the guarantor's responsibility (kafil) to guaranteed liability in the face
of bills in the form of surrender, debt repayment, or repayment of objects. debt
guarantee (Al-Zuhaili 2011). Contemporary Sharia Civil Law distinguishes rahn
into a variety of harmony with the doctrine of the development of modern law
(Sabiq, t.th). For examples: collateral fidusiad (rahn tasjili), mortgage (rahn
ta'mini), and ordinary mortgage (rahn hiyazi). Sharia Standard No. 5 numbers 6.1
to 6.5 stated that other forms of collateral are in the form of bank guarantees,
credit documents, use of checks and debt securities, and blocked accounts
(Syar’iyyah 2015).

In sharia law, it is explained that the guarantee agreement for an agreement
is a guarantee of collateral (tab'i) which must follow the principal agreement or
known as the artificial terms (al-syart al-ja'li), the terms (clauses) made by the
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parties own party. This guarantee conditions, for example, the terms of the
contract (al-syart al-mugtarin bi al-gagd) which are the consequences of the
contract, have the purpose of strengthening the contract, and the conditions that
have been applied in community practice It should be noted that, this provision in
the contract of trust is not permitted, except to guarantee losses in cases of
unlawful acts (As-Sanhuri 1956).

There are several types of contracts apart from syirkah musahamah,
including equity funds and syirkah ‘inan. Equity mutual funds are based on
investing in buying shares where the profits from the ups and downs of stock
prices on the stock market (Li et al. 2016; Omri et al. 2019). Meanwhile, syirkah
‘inan is a capital-based system with a predetermined profit sharing ratio, which is
typically proportional to the capital component. The fundamental difference
between the practice of syirkah musahamah and syirkah lies in the members. If
the three of them are both a venture capital partnership in the form of stock
investment, however, syirkah musahamah are classified as stronger in facing
membership changes, because they are open (people can buy their shares) in terms
of selling shares in the capital market (Setiawan 2013; Lita and Utama 2020).

METHODS

This study uses a literature study research design where research used to
reveal problems in organizational life and the like can be used as a policy that will
be implemented and beneficial to society that is temporary, tentative, and will
develop or change after researchers in the field (Sugiyono 2009). Study literature
to obtain research results that are in accordance with the background of the
problems the researcher found using social research methodology to trace
historical data. Based on several articles from previous research, contemporary
figh studies, and Islamic economics, discussions and results and conclusions will
be obtained that are in accordance with the research topic. The data collection is in
the form of secondary data obtained from relevant previous studies. Content
analysis is used to obtain answers to problems in the study, namely to examine
more deeply the practice of the al-musahamah akad in the joint stock company.
The content analysis stage begins with the determination of the research design,
data retrieval, and search for contextual knowledge. First, formulate research
questions, collect data sources, create categories used for analysis, create data
collection criteria, and interpret them to obtain conclusions (Hsieh and Shannon
2005).

RESULTS AND DISCUSSION

Stock Selection Stages

In general, there are three pillars of syirkah that must be fulfilled. First, the
two parties have contracted (‘agidani). The requirement for a person to do the
contract is that they must have the ability (Ahliyah) to perform tasharruf (asset
management). Second, the object of the contract which is also called ma'qud
‘alaihi includes work or capital. The requirements for work, objects, or capital that
can be managed in syirkah must be lawful (not haram) and allowed in religion and
their management can be represented. Third, the contract or what is also called
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shigat. The legal requirements for the contract in syirkah are that it must be in the
form of tasharruf, namely the existence of business management activities that are
carried out (Isfandiar 2009; Batubara 2020). After meeting the harmonious criteria
and syirkah requirements in general, the stock selection process included in the
Jakarta Islamic Index (JII) and the Indonesia Stock Exchange (IDX) as shown in
Figure 2.

Criteria for the selection of shares by considering aspects of liquidity and
the financial condition of the issuer which consists of five types, namely; 1)
choosing a group of shares based on the type of main business that is not contrary
to Islamic principles and has been recorded for more than three months (except
included in the 10 major capitalists); 2) choose shares based on the annual or mid-
year financial statements which have a maximum liability to asset ratio of 90%; 3)
choose stocks based on the order of the biggest market capitalization during the
last year; 4) selecting 30 shares in order based on the average liquidity level of
regular trading values over the past year; and 5) conducting a 6-month review by
determining the index components at the beginning of January and July each year.
In addition, monitoring continuously based on open access data. This syirkah
criterion also applies to shares (Isfandiar 2009; Noor, Madnasir, and Hasibuan
2011; Batubara 2020).

Figure 2 Stock Selection Criteria

Tvpe of
Business

Financial Market
Statement Capitalizm

Stock Selection
Criteria

Liduidity Index
Levels Assesment

Sources: data processed, (Listyaningsih and Krishnamurti 2015; Husaeni 2018; Rusmita and
Swastika 2021)

The method used for the formation of a securities investment portfolio can
be based on an analysis of the competitiveness of joint stock companies by
identifying the stock market capacity, stock prices, and the company's share in the
stock market turnover. Approbation of this developed method makes it possible to
identify stocks that are intersecting investments and has the potential to become a
scientific basis for effective long-term investments in the stock market (Wielki,
Stopochkin, and Sytnik 2019).

Harahap (2014) in his findings also explained several factors that
influenced stock prices, including; the results of sales movements, book values,
debt ratio movements, and stock price movements. While movements in the value
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of foreign currencies (exchange rates) and interest rates do not affect the price of
shares in the Islamic capital market.

Reasons for considering investing in the capital market by buying Islamic
stocks in general, among others, because investing in stocks against inflation and
stock investments can also prepare the future. By selecting stocks with a strong
track record of performance offers the possibility for long-term gains. In addition,
it also needs to be seen that the practice of investing in shares that is truly in
accordance with the laws and regulations and the DSN-MUI Fatwa.

Musyarakah Al-Musahamah Agreement on the Capital Market

The contract used in sharia capital stock market practices, such as PT
Bursa Efek Tbk, PT XL Axianta Tbk, PT Bumi Teknokultura Thk, and PT
Tembaga Mulia Semanan Thbk, as a whole uses the musyarakah musahamah akad
where shareholders can switch easily and quickly and quickly and the nature of
the relationship is not bound between two people who are committed. Each
shareholder acts as a capital partner and shares the profits and losses, therefore
ownership of the shares can be transferred to someone else. There are no specific
rules and regulations that apply, especially in the case of sales time, which can be
sold at any time because the issuer uses a continuous auction system, not using an
acceptable goods system. It's just that this syirkah must meet the harmony as
syirkah in general namely; ijab gabul (shighah), there are two parties who make
the agreement (“agidami), there is the object of the contract (ma'qud alayhi) and
the profit sharing ratio (Naf’an 2014). While the conditions are; 1) capital must be
clear in size and calculation and cannot be separated, it must be one entity; 2)
there is a union agreement; 3) the condition of the person who has association
must be reasonable, mature/baligh, independent and based on their own free will;
and 4) rules in the agreement must be clear that there is no element of fraud
(Rasjid 2006).

In practice, shares can be sold at any time when stock prices are rising,
both on the same day at the same time when making a purchase. Because
basically, whenever the shares are sold, the liquidity of the sale of shares will be
received on T+3 (the third day after the shares are sold). Islamic stocks do not
have a minimum holding period or a maximum limit. These shares can also be
inherited according to sharia law. The steps that can be taken if you want to invest
in sharia shares while contributing to the development of the nation's economy
then can carry out the process as shown in Figure 3.

Figure 3 Process of Opening an Investor Fund Account

Private Document Fill Out The Form Initial Deposit Of
At The Securities Funds
Company
* Open An Investor * Malke Sure The * Deposit Initial Funds To
Funds Account Company Is Registered Deposit Inte An Investor
And Securities And Overseen By The Funds Account (RDI)

Financial Services
Autherity (OJK).

Account

Sources: data processed
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The first step to becoming an investor in the capital market is to open an
investor fund account and a securities account. Here, potential investors must
prepare a National Identity Card (KTP), Taxpayer Identification Number
(NPWP), and savings book. Next, fill in the form at the securities company with a
6,000 stamp to sign the musabakah musahamah akad and several other important
documents. And the final step, depositing the initial funds for a deposit. The
investor will get two accounts, namely a stock account and an investor fund
account.

Investors can choose about 321 registered companies (issuers) that are
listed as Sharia Securities List (DES) in the Composite Stock Index (IHSG)
constituents. Investors can also use indexes created by the Exchange Authority or
other parties such as LQ45, IDX30, and the like as a tool to help select stocks in
investing (Supriyatna 2016). When compared with Malaysia, that number is still
far behind. In the sharia compliance business, according to the Malaysian
Securities Commission report as of May 2015, there were around 674 securities
that met sharia requirements which accounted for 75% of the total 903 securities
listed on the Bursa Malaysia. Some of these companies are published by
companies that actually run sharia complaints businesses.

After the stages of becoming an Islamic share investor in the capital market
has been completed. Next, an example of the flow of practice of the musyarakah
musahamah akad can be seen as shown in Figure 4.

Figure 4 Flow of Practices Al-Musahamah Akad at a Joint-Stock Company

% Dividend % Income Buying
Contract of Goods
| i T l ------- » and Selling
' ] . ] ) Shares
Company 'v s . e .
. Joint- / o \ N
Performance [ o Stock | h‘{lnmh Stock | ( l_Pa:Etnel‘_l.
Practices Vo ) v Musahamah | . [(Investor) |,
' Company / \ / h ot ’
R 4 L ‘_,/ L% o

S _

. — —

Business Partnership

Sources: data processed, (Isfandiar 2009; Hasanudin and Mubarok 2012; Husaeni 2018)

The stages in the musyarakah musahamah akad are; 1) Investors buy
Islamic shares, enter into agreements/contracts and select issuers based on
existing DES; 2) Joint-stock companies use the musyarakah musahamah akad to
do dividends from profits/losses based on a certain percentage according to the
condition of the joint-stock company; 3) dividends/losses obtained by investors in
accordance with the value of shares traded in the capital market (Isfandiar 2009).

For example, researchers took a previous research study on the Indonesia
Stock Exchange. There are several types of contracts used in sharia shares: 1) the
basic principles of contract agreements include ba’i, murabahah, salam, istisna,
ijarah and rahn; 2) the contract in the income of buying and selling goods uses
mudharabah and musyarakah contracts; 3) the rules in sharia stock contracts are
gharar sighat, gharar object, gharar yasir, and commercial risk; and 4) the basic
principle of the contract for the goods is that the goods must be clear (muayan)
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and the goods are intact and not divided (musiyak). Based on all that has been
explained, the entire contract used in sharia shares in the Indonesia Stock
Exchange uses the al-musyarakah musahamah akad. With a short-term share
investment time of < 1 year (less than one year), and long-term > 1 year (more
than one year).

The factors that influence the company's management in making decisions
regarding payment of dividends among other things; existing shareholder
requirements, access to funds, actual earnings, and maintaining the target debt
situation. In other words, dividend policy will affect the value of the company.
But dividends are not supported as a tool to reduce information asymmetry and
agency costs between management and shareholders. This can be caused by the
high ownership structure and one shareholder who can protect the other
shareholders well against the application of the interests of the company's
management (Sejkora and Duspiva 2015).

The criteria for issuers to enter the DES consist of 2 types, namely; 1) total
interest-based debt compared to total assets of not more than 45%; and 2) total
interests income and other non-halal income compared to total revenue and other
income not more than 10%.

CONCLUSION

In practice, the al-musahamah akad in joint-stock companies is not 100%
based on sharia principles because the profits and debts of some issuers still
contain non-halal elements. This can be seen from the criteria set by the Capital
Market Supervisory Agency of the Financial Services Authority for determining
DES. Even so, returning to its useful value, namely the practice of magasid sharia
to build public welfare by increasing the economy through the capital market,
certainly deserves to be taken into account. In addition to the issuer's products
based on DES itself, they must meet the halal criteria according to the DSN-MUI
Fatwa in Indonesia. What is clear, the practice of the al-musahamah akad can
encourage economic growth. The research also explains that investors must really
consider each Islamic issuer they choose. Because in syirkah, the gains and losses
are also divided according to the composition of the capital. In this case, Islamic
issuers that use syirkah musahamah are far more profitable because they do not
depend on members. After all, shares are openly sold in the capital market.
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