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QUALIFICATION FEATURES OF THE CIRCUMSTANCES INTRODUCING ACTIVITY
FOR PROTECTION OF THE PARAGRAPH "B"™ CLAUSE 3 ARTICLE 35 OF THE
CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL
FREEDOMS

© L. Deshko

B cmammi npoananizosano ymosy nputinamuocmi iHOugioyanvHux 3aa6 0o €8poneticbkozo cyoy 3 npas Aro0uHU,
wo 6yna 3anposadxcera Ilpomokonom Nel4 0o Koneenyii npo 3axucm npas moOuHu i OCHOBONOIOHCHUX CB80000 —
«cymmesa wikooa, Kol 3a3HA8 3AA8HUKY, d MAKOHC 06CMASUHU, WO 8600amb Y 0ilo 3acmepedicents nn. «by n. 3
cm. 35 Konsenyii npo 3axucm npag iro0uHu i OCHOBONOJLOANCHUX ¢80000, Ma ix KEANIPIKAYIHI 03HAKU.
3’scosano, wo €eponeticokuii cyo 3 npas MOOUHU, HABIMb NPUNYCKAIOYU, WO 3A56HUK HE 3A3HA8 CYMMEBOL WKO-
Ou, He MOJiCe 0200CUMU HENPUUHAMHOIO 6Y0b-AKY IHOUGIOYANbHY 3AA8Y, AKA NOPYULYE NUMAHHA: 3ACTHOCY8ANHS
npasa, maymauens Hopm Koneenyii npo 3axucm npag moounu i 0cHOBONONONMCHUX 80000, HAYIOHAILHO20 NPa-
6a. Bcmanoeneno, wo nosaza 00 npas n0OUHY, HAGIMb AKUWO € NPUNYWEHHS, WO 3AA6HUK He 3A3HAG CYMMEBOL
WKOOU, BUMAzAe 020a0uieHHs €8PONetiCoKUM CYOOM 3 Npag M0OUHU NPUTHAMHOIO MAKY THOUGIOYANbHY 3AA8Y
OCKINbKY 8 Hill OYIU NOPYUWeHi NUMAKHA 3d2AbHO20 Xapakmepy uo0o dompumanus Hopm Kowneenyii npo 3a-
Xucm npag ArOUHU i OCHOBONOIONCHUX 80000

1) neobxionicms ymounumu 30606 ’s:3annsi 0epaicag 32iono 3 Konsenyiero;

2) npumycumu 0epaiicagy-6ionosioaua supiuumu CmpyKmypHy npooiemy, siKa 3a4inae iHmepecu IHuux ocio, uo
3HAXOOAMBCA Y MAKOMY JHC CMAHOBUWT, WO U 3AABHUK.

Buoineno maxi ymosu, 3a nasenocmi skux nogaza 00 npas AOOUHU He UMAzac po3ensaody 3asaeu €eponelicokum
CcyOOM 3 npas oOUHU:

1) sionogione nayionanvhe 3aKOHO0A6CME0 MA NPAKMUKY 1020 3ACMOCYEAHHS OYIL0 3MIHEeHO, a NOOIOHI NuUman-

HA 8oice OYI0 BUPTUEHO 8 THUUUX CNPasax, AKi po3enanys €eponelicokuil cyo 3 npas 1oOUHU;
2) 8i0n0GIOHUIL 3aKOH GYI0 CKACOBAHO, d 305164 MAA IUME ICMOPUYHUL Xapakmep;
3) Esponeticokuil cyo 3 npag modunu abo Pada Minicmpie eace pozensnyiu ye nUmManHs K KOMIIEKCHY NPO-

onemy

Knruosi cnoea: inousioyanvha 3as6a, ymosu NputiHAMHOCHI iHOUGIOYANIbHOI 356U, 3ACMEPENCEHHS, CYMMEBA

wKooa

1. Introduction

During the years of existence of the control sys-
tem of the Convention for the Protection of Human
Rights and Fundamental Freedoms (1950) (the "Conven-
tion") [1] has applied definite changed. The purpose was
to improve the procedure envisaged by the Convention
(Protocol No. 9 to the Convention [2]), to ensure and in-
crease the effectiveness of the protection of human rights
and fundamental freedoms, mainly due to the increase in
the number of statements (applications) to the European
Court of Human Rights and members of the European
Council (Protocol No. 11 to the Convention [3]).

In view of the urgent need to amend certain provi-
sions of the Convention in order to preserve and improve
the effectiveness of the control system over a long period
mainly in the light of the increasing dependence of the
European Court of Human Rights (hereinafter - the
Court) and the Committee of Ministers of the European
Council, and in particular, taking into account the neces-
sity to provide the Court with the opportunity to continue
to play its leading role in protecting human rights in Eu-
rope, it has undergone changes in the international legal
mechanism for accessing to the European Court of Hu-
man Rights which one of the elements is the conditions
for individual statements (Protocol No. 14 to the Conven-
tion [4]).
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2. Literary review

The introduction of a new condition for the ad-
missibility of individual applications — substantial
harm — has become an impetus for the intensification
of discussions among scholars about the role of the
new condition for the admissibility of an individual
statement by the Court in the international legal mech-
anism for access to the Court (J. Gerards, L. Glas [5]),
as well as with respect only to the general criteria for
assessing (measuring) its availability or absence, re-
gardless of the subject of the application (B. Rainey,
E. Wicks and C. Ovey [6], N. Vogiatzis [7]). Despite a
great number of fundamental scientific investigations
by domestic and foreign scholars on the eligibility of
individual statements to the European Court of Human
Rights (Y. Bisaga [8], V. Mytsyk [9], etc.), compre-
hensive scientific studies on the eligibility conditions
introduced by Protocol No. 14 to the Convention, the
circumstances that provide warning in Par. "B" clause
3 of Art. 35 of the Convention, are absent.

Taking it into account, the research of the above-
mentioned questions is relevant and expedient.

3. Purpose and tasks of the research.
The purpose of the article is to implement a
comprehensive analysis of the circumstances introducing
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the caveat clauses: par. "B" clause 3 of Art. 35 of the
Convention.

Tasks:

1) To find out, that any issues raised in an indi-
vidual statement, the European Court of Human Rights
cannot declare such an application inadmissible even
assuming that the applicant has not suffered material
damage.

2) In the case of questions of general character re-
garding compliance with the provisions of the Conven-
tion raised in an individual statement, respect for human
rights requires the declaration of such an individual
statement by the European Court of Human Rights even
if it is assumed that the applicant has not suffered materi-
al damage.

3) Identify the conditions under which respect for
human rights does not require consideration of an indi-
vidual statement by the European Court of Human
Rights.

4. Circumstances that enter into force claus-
es: par. "B" clause 3 of Art. 35 of the Convention
for the Protection of Human Rights and Funda-
mental Freedoms

In accordance with the amendments to the Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms, by Protocol No. 14 of 13" May,
2004 and Protocol No. 15 dated June 24", 2013, the
Court declares inadmissible any individual statement
filed under Art. 34, if considering that the applicant has
not suffered material damage, and if only respect for
human rights guaranteed by the Convention and the
protocols thereto do not require the substantive consid-
eration of a statement (par. "b" clause 3of Article 35 of
the Convention).

Despite the fact that the Convention does not de-
fine the concept of "substantial damage"”, according to
Art. 32 of the Convention, the jurisdiction of the Court
extends to all questions of interpretation and application
of the Convention and the protocols thereto submitted to
it for consideration in accordance with Articles 33, 34, 46
and 47 of the Convention. This is also relevant to the
conditions of acceptability "the applicant has not suffered
material damage" and the circumstances entering into
action the reservation clauses (par. "B" clause 3 of Art.
35 of the Convention).

According to N. Sevostyanova, the category of
"material damage™ has not been yet concretized through
the Court's interpretation and can be considered as a lim-
iting factor for the effective realization of the right of an
individual to apply the statement to the European Court
of Human Rights. Considering the first decisions of the
Court after the entry Protocol No. 14 into action, the au-
thor sets out main elements of the new eligibility criteri-
on: the direct monetary loss should be related to the ap-
plicant's financial situation; the concept of "respect for
human rights" is defined in relation to the provisions of
the national legislation of the State party to the Conven-
tion [10]. The Applicants' guide to the admissibility of
applications made by the Department of Legal Counsel at
the European Court of Human Rights draws attention to
the Court's decision in the case of Schaefer vs. Russia, in
which the Court noted that, although there is no formal

hierarchy between the three elements of paragraph 3 (b)
Article 35, the issue of absence of material damage is a
key to the new criterion. In most cases, a hierarchical
approach is used, according to which each element of the
new criterion is considered in turn order [11].

The practice of the European Court of Human
Rights testifies that the main element of the acceptability
criterion is the question whether the applicant was in-
flicted on a violation of his right or fundamental freedom
of "significant damage". The criterion of "substantial
damage" which is based on the idea that violation of law,
irrespective to the extent whether this violation has mate-
rialized character from the legal point of view, must
reach a minimum degree of its severity for being consid-
ered by the International Court [12].

Paragraph 80 of the Explanatory Commentary to
Protocol No. 14 affirms that the contracting parties ex-
pect the Court to establish an objective criterion for the
application of the new rule through the gradual develop-
ment of case-law [13]. On the 1* of February, 2019 the
European Court of Human Rights adopted this criterion
into more than 25 cases and rejected in its application in
more than 30 cases. Among these cases, there are cases
against Ukraine either.

The analysis of the judgments of the European
Court of Human Rights shows that the criteria for as-
sessment on the material damage suffered by the appli-
cant are as follows:

1) financial damage to the applicant; 2) public in-
terest and the nature of the law, the violation of which is
claimed by the applicant;

3) the subjective attitude of the applicant towards
the violation of his rights and/or fundamental freedom
and issues that are objectively relevant to him in one case
or another;

4) the severity of the consequences of the alleged
violation for exercising of the right and/or the possible
consequences of such a violation for the applicant's per-
sonal situation [14].

As it has been already noted, the par. "B" clause
3 of Art. 35 of the Convention contains the following
warning: The European Court of Human Rights cannot
declare inadmissible any of individual statement if re-
spect for human rights requires the substantive consid-
eration. In 2016 the European Court of Human Rights
applied the par. "B" clause 3 of Art. 35 of the Conven-
tion in 2 cases (the case of Kiril Zlatkov Nikolov vs.
France of 10" November 2016 [15], the case of C.P. vs.
the United Kingdom of 6" September 2016 [16]). In
2018 the European Court of Human Rights applied it to
1 case (the case of Brazzi vs. Italy of 27" September
2018 [17]).

The warning hypothesis forms an indication of the
circumstances in which the Court undertakes to declare
any individual statement acceptable.

Thus, in the Korolev vs. Russia judgment the Eu-
ropean Court of Human Rights, assuming that the appli-
cant did not suffer material damage notes, referring to the
report of the Commission in the case of Thayerer vs. The
United Kingdom of 14™ December, 1976 [18], that fur-
ther consideration of the case is necessary if it concerns
issues of general nature which affect the observance of
the Convention.
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The analysis of these decisions as well as the
judgment of the European Court of Human Rights in the
case of Finger vs. Bulgaria of May 10", 2011 [19], al-
lows us to conclude that such a circumstance as respect
for human rights is enshrined in the Convention for the
Protection of Human Rights and Fundamental Freedoms.
Fundamental freedoms and protocols thereto, even if
there is a presumption that the applicant has not suffered
material damage, requires the admissibility of such an
individual statement by the Court, since it raised issues
of general character with regard to the observance of the
rules of the Convention:

1) the necessity to clarify the obligations of the
State in accordance with the Convention;

2) to compel the respondent State to resolve struc-
tural problem affecting the interests of other individuals
being in the same position as the applicant.

In the Zivi¢ vs. Serbia judgment of September
13" 2011 [20], the Court noted that even assuming that
the applicant had not suffered material damage, the mat-
ter concerns questions of public interest and it is to be
considered due to inconsistencies in the judicial practice
of the Belgrade County Court regarding the right to fair
wages and fair payment for the same job, that is the right
to equal payment increase should be applied for all police
officers belonging to the same category (p. 36—42) [21].

Consequently, even assuming that the applicant
has not suffered material damage, the European Court of
Human Rights declares acceptable individual application
(statement) because in the case:

1) issues on public interest are raised;

2) the issue of non-conformity of national court
practice with the requirements of the Convention are
raised;

3) the question raised as to the existence of struc-
tural problem affecting the interests of other individuals
who are in the same position as the applicant and the
State is to resolve it.

Thus, the European Court of Human Rights, even
assuming that the applicant has not suffered material
damage, cannot declare inacceptable any individual
statement which raises the following questions: applica-
tion of the Law, the interpretation of the provisions of the
Convention for the Protection of Human Rights and Fun-
damental Freedoms, National Law. In so far as it con-
cerns the issue of the interpretation of domestic law, the
role of the European Court of Human Rights is to ensure
that the effects of such an interpretation are compatible
with the Convention. The problem of the interpretation of
domestic legislation must be resolved precisely by the
national authorities of the country.

The approach according to which the Court in any
event undertakes to declare acceptable any individual
statement and to submit it under the substantive consid-
eration if it requires respect for the rights of the public
(paragraph 3 (b) of Article 35 § 3 of the Convention) is
inappropriate and the one that does not correspond the
subject and purpose of the new Provision. Taking into
research such cases as of Ken vs. Austria of September
30™, 1985 [22], Leger vs. France, dated March 30", 2009
[23]; Rinck vs. France of 19" October, 2010 [24], Fedo-
tov vs. Russia of 13" April, 2006 [25], "lonescu vs. Ro-
mania" of 2" November, 2004 [26] the Court noted that
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respect for Human rights provided in the Convention for
the Protection of Human Rights and Fundamental Free-
doms and its Protocols do not require the Court to con-
sider individual statements in substance if it concludes
that the general problem identified in the case has been
eliminated or similar legal issues have been resolved by
the Court in other cases. In Vasilchenko vs. Russia
judgments of September 23", 2010 [27]; Burov vs. Mol-
dova dated June 14™, 2011 [28]; Havelka and others vs.
Czech Republic of November 2", 2004 [29] as well as
considering the case Koroliov vs. Russian Federation as
required by paragraph B of clause 3 of Art. 35 of the
Convention, and referring to its previous decisions in the
cases of Hornsby vs. Greece of March 19", 1997 [30],
Burdov vs. Russia dated May 7", 2002 [31], the Court
does not consider as profound requirements ones of pub-
lic order (ordre public), which would justify the substan-
tive considerations because:

1) the court on several occasions resolved similar
issues to those arising in the present case and set out in
detail the obligations of the State under the Convention
in that regard;

2) both the Court and the Committee of Ministers
of the European Council have addressed to the systemic
problem of non-implemented national court decisions in
the Russian Federation and the necessity for general
measures to prevent new violations in this regard.

Thus, the analysis of the practice of the European
Court of Human Rights regarding the application of par-
agraphs "B" clause 3 of Art. 35 suggests that respect for
human rights does not require consideration of the state-
ment in the Court, if:

1) the relevant national law and the practice of its
application have been changed, and similar issues have
already been resolved in other cases that were considered
by the Court;

2) if the relevant law was abolished and the com-
plaint had only a historical character;

3) if the Court or the Council of Ministers has al-
ready considered the issue as a complex problem.

The Convention does not guarantee the protection
of theoretical and illusory rights, but guarantees the pro-
tection of the rights of specific and effective (judgment
decision of the European Court of Human Rights in Arti-
co vs. Italy dated May 13", 1980).

Thus, the principle of respect for human rights
covers over the violation of the principle of proper ad-
ministration of justice. The European Court of Human
Rights, even assuming that the applicant has not suffered
material damage, cannot declare inacceptable any indi-
vidual statement (claim) filed under Article 34 of the
Convention, if the respect for human rights guaranteed
by the Convention and the protocols thereto require the
substantive consideration of the case.

5. Results of the study

The article analyzes the condition for the admissi-
bility of individual applications to the European Court of
Human Rights, which was introduced by Protocol No. 14
to the Convention for the Protection of Human Rights
and Fundamental Freedoms, the "substantial damage to
which the applicant suffered™ as well as the circumstanc-
es that introduce into the reservation of paragraph "B"
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clause 3 of Art. 35 of the Convention for the Protection
of Human Rights and Fundamental Freedoms and their
qualifications.

When found that any issues raised in an indi-
vidual statement, the European Court of Human
Rights, even assuming that the applicant has not suf-
fered material damage, cannot declare such statement
(application) as inacceptable. It is founded that in the
presence of any general questions regarding the ob-
servance of the norms of the Convention, raised in an
individual statement, respect for human rights requires
the announcement by the European Court of Human
Rights of individual statement as acceptable, even if
there is a presumption that the applicant has not suf-
fered material damage. The conditions under which
respect for human rights does not require considera-
tion of an individual statement by the European Court
of Human Rights are distinguished.

6. Conclusions

1. It has been found out that the European Court
of Human Rights, even assuming that the applicant has
not suffered material damage, cannot declare inaccepta-
ble any individual statement (claim) that raises the fol-
lowing question: the application of law, interpretation of

the norms of the Convention for the Protection of Human
Rights and Fundamental Freedoms, National Law.

2. It has been established that respect for human
rights, even if there is a presumption that the applicant has
not suffered material damage, requires the admissibility of
such an individual statement by the Court, since it raised
issues of general character with regard to compliance with
the provisions of the Convention:

1) the need to clarify the obligations of the State
in accordance with the Convention;

2) to compel the respondent State to resolve struc-
tural problem affecting the interests of other individuals
being in the same position as the applicant.

3. The following conditions, in the presence of
which respect for human rights does not require the con-
sideration of the statement in the Court, have been dis-
tinguished:

1) the relevant national legislation and the practice
of its application have been changed, and similar issues
have already been resolved in other cases which the
Court has considered,;

2) the relevant law was abolished and the com-
plaint had only a historical character;

3) The Court or the Council of Ministers have al-
ready considered this issue as a complex problem.
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