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Abstract. The article provides a thorough examination of the fair and equitable
treatment standard by considering what constitutes an act to be regarded as fair and
equitable treatment of an investor and his investment, what are the criteria in establishing
that there have been a breach of the fair and equitable standard in line with the
interpretation in treaties, Bilateral Investment Treaties (BITs), decision of Tribunals etc.
And finally should the criteria used vary based on the level of development, governance
capacity and resources in the host State.

1. Introduction
The fair and equitable treatment standard is still a mystifying legal term. Although it has been thoroughly
examined, particularly in the last few years, it has not yet been entirely clarified. What is certain is that it
LV DQ µDEVROXWH¶ µQRQ-FRQWLQJHQW¶ VWDQGDUG RI WUHDWPHQW L H D VWDQGDUG that states the treatment to be
accorded in terms which have their own normative content, though their exact meaning has to be
GHWHUPLQHG E\ UHIHUHQFH WR VSHFLILF FLUFXPVWDQFHV RI DSSOLFDWLRQ DV RSSRVHG WR WKH µUHODWLYH¶ VWDQGDUGV
HPERGLHG LQ µQDWLRQDO WUHDWPHQW¶ DQG µPRVW-favoured-QDWLRQ¶ SULQFLSOHV ZKLFK GHILQH WKH UHTXLUHG
treatment by reference to the treatment accorded to other investment in similar circumstances.1 It is
regarded as an absolute standard in the sense that it has its own meaning, and is not necessarily satisfied
by treating the investor as well as the host State treats its own nationals or other foreigners.2
The standard of fair and equitable treatment is said to be flexible because its application could be
stretched in order for it to accommodate new definition. Based on this feature of elasticity of the fair and
equitable treatment standard, it is believed to have been the most invoked treaty standard in Investor-State
arbitration which is present in almost every single claim brought by foreign investors against host States.3
In this article, the writer would be considering the fair and equitable treatment, what constitutes an act
to be regarded as fair and equitable treatment of an investor and his investment, what are the criteria in
establishing that there have been a breach of the fair and equitable standard in line with the interpretation
in treaties, Bilateral Investment Treaties (BITs), decision of Tribunals etc. And finally should the criteria
used vary based on the level of development, governance capacity and resources in the host State.
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2. Fair and Equitable Treatment
The notion of fair and equitable treatment is regarded as the most important criterion in the field foreign
investment law with origin traceable to the customary international law. A breach of which is still the
most reported claim by foreign investors against their host State.
Furthermore, fair and equitable treatment provides a basic level of protection to the foreign investor
based on fairness and equity. The problem with this notion of fair and equitable treatment is that there has
QRW EHHQ D SUHFLVH GHILQLWLRQ IRU WKH SKUDVH µIDLU DQG HTXLWDEOH WUHDWPHQW¶ 7KLV LV GXH WR WKH IDFW WKDW WKHUH
has been no consensus between writers, arbitrators and judges on what would constitute a fair and
equitable treatment. It is worthy to note that a great deal of time and resources have been spent on
FRQVLGHULQJ WKH LVVXH ZKHWKHU WKH FRQFHSW RI µIDLU DQG HTXLWDEOH WUHDWPHQW¶ RQO\ UHIOHFWV WKH LQWHUQDWLRQDO
minimum standard as contained in the general principles of law and treaties i.e. customary international
law or does it goes beyond such minimum standard including other sources of investment protection
obligations found in treaties or whether the standard is an autonomous self-contained concept in treaties
which do not explicitly link it to international law.
0RUH VR WKH REOLJDWLRQ WR SURYLGH ³IDLU DQG HTXLWDEOH WUHDWPHQW´ LV RIWHQ VWDWHG WRJHWKHU ZLWK RWKHU
standards, as part of the protection due to foreign direFW LQYHVWPHQW E\ KRVW FRXQWULHV ,W LV DQ ³DEVROXWH´
³QRQ-FRQWLQJHQW´ VWDQGDUG RI WUHDWPHQW L H D VWDQGDUG WKDW VWDWHV WKH WUHDWPHQW WR EH DFFRUGHG LQ WHUPV
whose exact meaning has to be determined, by reference to specific circumstances of application, as
RSSRVHG WR WKH ³UHODWLYH´ VWDQGDUGV HPERGLHG LQ ³QDWLRQDO WUHDWPHQW´ DQG ³PRVW IDYRXUHG QDWLRQ´
principles which define the required treatment by reference to the treatment accorded to other
investment.4
A review of the provisions of treaties and decisions of tribunal highlights the fact the definitions given
to fair and equitable treatment is not uniform. The variation of which is attributed to the linkage of the
standard of customary international law.
Since the fair and equitable treatment is regarded as a standard for the protection of the investment of
a foreign investor, it is normal for it to vary depending on the facts of each case. The mere fact that there
has been no precise definition for what constitutes fair and equitable treatment should not be seen as a
weak point but should be seen as an advantage. The vagueness of the phrase is seen as intentional as it
appears to give the arbitrator the possibility of accommodating wider meanings.

2.1 Evolution of Fair and Equitable Treatment
Article II (2) of the 1948 Havana Charter for an International Trade Organisation contained the first
UHIHUHQFH WR WKH ³HTXLWDEOH´ WUHDWPHQW WR EH DFFRUGHG WR WKH LQYHVWPHQW RI D IRUHLJQ LQYHVWRU ,W SURYLGHV
that the International Trade Organisation (ITO) could:
1.
2.

make recommendations for and promote bilateral or multilateral agreements on measures
GHVLJQHG«
to assure just and equitable treatment for the enterprise, skills, capital, arts and technology
brought from one member country to another.(Emphasis added)

Despite the fact that the above provision was considered as precedent, it failed to provide for the
standard of treatment that an investor was to expect or get from the host State which was one of the
reasons why the major developed countries failed to ratify it.5 As a result of the early attempts in giving a
FRQFUHWH GHILQLWLRQ WR WKH SKUDVH ³IDLU DQG HTXLWDEOH WUHDWPHQW´ WKHUH EHJDQ LQ-depth deliberation at the
helm of the Organisation for
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Economic Co-RSHUDWLRQ DQG 'HYHORSPHQW ³2(&'´ DQG WKLV VDZ WKH HPHUJHQFH RI WKH Draft Convention
on the Protection of Foreign Property.6
$UWLFOH

D ZKLFK ZDV FKULVWHQHG ³Treatment of Foreign Property´ SURYLGH WKXV

³(DFK 3DUW\ VKDOO DW DOO WLPHV HQVure fair and equitable treatment to the property of the
national of the other party. It shall accord within its territory the most constant
protection and security to such property and shall not in any way impair the
management, maintenance...by the unreasRQDEOH RU GLVFULPLQDWRU\ PHDVXUHV ´
(Emphasis added)
The above draft went a step further than its predecessors in laying emphasis on the standard that was
required of the host State in ensuring that the investor and his investment were accorded a fair and
equitable standard. Sadly, this draft never saw the light of the day.
Even though the draft never got to the signing stage, its influence on later treaties could be seen as the
LQFOXVLRQ RI FODXVHV RQ ³IDLU DQG HTXLWDEOH WUHDWPHQW´ ZDV YLVLEO\ LQ VHYHral bilateral investment treaties 7
and was also considered by tribunals. For instance in the American Manufacturing & Trading Inc v
Democratic Republic of Congo8 (also known as the AMT case) where the tribunal considered for the first
time the violation by a State of its fair and equitable treatment.

2.2 Fair and Equitable Treatment and its standard
The classical debate that has been on since the evolution of the fair and equitable treatment is whether the
phrase is part of the international minimum standard. To resolve this, there are two main approaches to
the connection between fair and equitable treatment and customary international law: the first considers
the phrase as part of the customary international minimum standard (the traditional view) and the second
identifies the phrase as an independent standard which may have reached a customary character (the
modern view).9 It is evident that the two approaches have received endorsement in the academic and
judicial world. For instance in Mondev,10 a case before a North American Free Trade Agreement
(NAFTA) tribunal where the difference between the standard of fair and equitable treatment under
NAFTA and BITs was acknowledged.
It is observed that NAFTA treaties appear to favour the traditional view while the modern view seems
to be preferred by the BITs. Article 1105 (1) of NAFTA provides that:
³(DFK 3DUW\ VKDOO DFFRUG WR LQYHVWPHQWV RI LQYHVWRUV RI DQRWKHU 3DUW\ WUHDWPHQW LQ
accordance with international law, including fair and equitable treatment and full
SURWHFWLRQ DQG VHFXULW\´ 11 (Emphasis added)
While article 11-3-(a) of the 1994 US BIT Model provides that:
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³(DFK 3DUW\ VKDOO DW DOO WLPHV accord to covered investments, fair and equitable
treatment and full protection and security, and shall in no case accord treatment less
IDYRXUDEOH WKDQ WKH RQH UHTXLUHG E\ LQWHUQDWLRQDO ODZ´ (PSKDVLV DGGHG
To the 1994 US BIT had an explanatory note which states that a minimum standard of treatment as
required of under the customary international has been included in the provision of the treaty. Argument
arose about the level of treatment which is less favourable than the one required by international law and
this was cured by the provision of article 5 of the 2005 US BIT which states the customary international
law as the minimum standard of treatment to be accorded to a foreign investor and his investment.
The international minimum standard is regarded as a benchmark of customary international law which
regulates the treatment of investors, by laying down the minimum standard that is expected of the host
State irrespective of the domestic laws and regulation. What this means is that the host State would be
expected not to go below the minimum standard that is accorded to the nationals of the host State.12
As a matter of textual interpretation, it is inherently implausible that a treaty would use an expression
VXFK DV ³IDLU DQG HTXLWDEOH WUHDWPHQW´ WR Genote a well-NQRZQ FRQFHSW VXFK DV ³PLQLPXP VWDQGDUG RI
WUHDWPHQW LQ FXVWRPDU\ LQWHUQDWLRQDO ODZ´ ,I WKH SDUWLHV WR D WUHDW\ ZDQW WR UHIHU WR FXVWRPDU\
international law, it must be presumed that they will refer to it as such rather than using a different
expression.13
Dr Mann who is one of the proponents of the modern view on the standard of fair and equitable
treatment wrote in his book:14
³7KH WHUPV ³IDLU DQG HTXLWDEOH WUHDWPHQW´ HQYLVDJH FRQGXFW ZKLFK JRHV EH\RQG WKH
minimum standard and afford protection to a greater extent and according to a much
more objective standard than any previously employed form of words. A tribunal would
not be concerned with a minimum, maximum or average standard. It will have to decide
whether in all circumstances the conduct in issue is fair and equitable or unfair and
inequitable. No standard defined by other words is likely to be material. The terms are
WR EH XQGHUVWRRG DQG DSSOLHG LQGHSHQGHQWO\ DQG DXWRQRPRXVO\ ´
Although this standard is reiterated in treaties, it is merely couched in different forms. What is of
importance is the required duty of customary international law which expects host State to accord to
nationals of other state fair and equitable treatment and vice versa.
Dolzer and Stevens VWDWH WKDW ³WKH IDFW that parties to BITS have considered it necessary to stipulate
this standard as an express obligation rather than rely on a reference to international law and thereby
invoke a relatively vague concept such as the minimum standard is probably evidence of a self-contained
standard. Further, some treaties refer to international law in addition to the fair and equitable treatment,
thus appearing to reaffirm that international law standards are consistent with, but complementary to, the
SURYLVLRQ RI WKH %,7´ 15

3. View from the Arbitral Tribunal
Due to the paucity of finding a concrete definition of the content of the phrase, a lot of discussion has
taken place in finding what would be the minimum standard of customary international law. The general
view though is tKDW WKH KRVW VWDWH VKRXOG DFFRUG WR WKH IRUHLJQ LQYHVWRU WUHDWPHQW WKDW LV ³IDLU´ DQG
³HTXLWDEOH´ %XW WKH TXHVWLRQ WKDW NHHSV SRSSLQJ XS LV µZKDW WUHDWPHQW ZRXOG EH UHJDUGHG DV EHHQ IDLU DQG
equitable.
Kudos should be given to the arbitral tribunals for their efforts in attempting to fill the lacunae, for
they have gone the extra mile in bringing to light the essentials contained in the standard. They are the
following under listed which would be discussed in details.
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Transparency and the protection of thH LQYHVWRU¶V OHJLWLPDWH H[SHFWDWLRQ
Obligation of Vigilance and Protection
Denial of Justice, Due Process
Lack of Arbitrariness and Non-discrimination
Good faith

7UDQVSDUHQF\ DQG WKH 3URWHFWLRQ RI WKH LQYHVWRU¶V OHJLWLPDWH H[SHFWDWLRQ
There is a close relationship between transparency and the legitimate expectation of an investor from his
LQYHVWPHQW 7UDQVSDUHQF\ PHDQV WKDW WKH OHJDO IUDPHZRUN IRU WKH LQYHVWRU¶V RSHUDWLRQV LV UHDGLO\ DSSDUHQW
and that any decision that would affect the investor can be traced to that legal framework.16 The
Metalclad Tribunal was noted as the first tribunal to comment on the canon of transparency with respect
to administrative proceedings where this was considered as one of the facet of the concept of fair and
equitable treatment.
In Metalclad Corporation v Mexico17, the Tribunal found that the absence of a clear rule concerning
FRQVWUXFWLRQ SHUPLWV UHTXLUHPHQWV LQ 0H[LFR KDG ³IDLOHG WR HQVXUH D WUDQVSDUHQW DQG SUHGLFWDEOH
IUDPHZRUN IRU 0HWDOFODG¶V SODQQLQJ DQG LQYHVWPHQW´ 18 The tribunal decided that the failure on the part
of the Mexican government as required by NAFTA under Article 1802 amounted to a breach of the
provision contained in Article 1105. While in another case involving Tecmed and the United Mexican
States,19 the tribunal gave credence to the interpretation by putting it in the context of more concrete
SURFHGXUDO SULQFLSOHV DQG ULJKWV DQG H[SDQGLQJ LW WR LQFOXGH WKH LQYHVWRU¶V OHJLWLPDWH H[SHFWDWLRQV.

3.2 Obligation of Vigilance
In a number of early decisions, the tribunals made reference to the obligation of vigilance, also phrased as
an obligation to exercise due diligence in protecting foreign investment in order to define an act or
omission of the State as being contrary to fair and equitable treatment and full protection and security. 20
7KH FRQFHSW RI ³IDLU DQG HTXLWDEOH WUHDWPHQW´ DQG ³IXOO SURWHFWLRQ DQG VHFXULW\´ KDV EHHQ MRLQHG WRJHWKHU
and reviewed by arbitral tribunal in a number of cases. The full protection and security standard has often
been included in treaties as a separate obligation and was applied essentially when the foreign investment
has been affected by civil strife and physical violence.
Several cases have equated the criteria of fair and equitable treatment and that of full protection and
security. Some of which are Occidental v Ecuador,21 Asian Agricultural Products Ltd (AAPL) v Sri
Lanka,22 Wena Hotels v Egypt23and a host of others. In Occidental v Ecuador, the tribunal decided that
µD WUHDWPHQW WKDW LV QRW IDLU DQG HTXLWDEOH automatically entails an absence of full protection and security.

3.3 Denial of Justice, Due Process
Denial of justice has been the root of most arbitration. Procedural fairness is regarded as a rudimentary
requirement of the rule of law and an essential element of fair and equitable treatment. This is seen as a
contradistinction to the international delinquency of denial of justice. 24
The US Model BITs and a host of Free Trade Agreements (FTAs) are the only investment agreements
which specifically set out the scope of application of the fair and equitable standard. A definition of
denial of justice was offered by Brownlie where he describes the Harvard Research Draft on International
/DZ DV WKH ³EHVW JXLGH´ WR WKH PHDQLQJ RI GHQLDO RI MXVWLFH $FFRUGLQJ WR him, denial of justice exists
where there is a denial, unwarranted delay or obstruction of access to courts, gross deficiency in the
16
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233
17

L. Sadiq
administration of judicial or remedial process, failure to provide those guarantees which are generally
considered indispensable to the proper administration of justice or a manifestly unjust judgement. An
error of a national court which does not produce manifest injustice is not a denial of justice.
7KH /RHZHQ¶V FDVH25 concerns the propriety of domestic court proceedings. The Tribunal applied
$UWLFOH
RI 1$)7$ DQG IRXQG WKDW IRU LWV YLRODWLRQ ³PDQLIHVW LQMXVWLFH LQ WKH VHQVH RI D ODFN RI GXH
SURFHVV OHDGLQJ WR DQ RXWFRPH ZKLFK RIIHQGV D VHQVH RI MXGLFLDO SURSULHW\ LV HQRXJK´ ,W ZDV GHFLGHG WKDW
the jury were influenced by the persistent appeal to local favouritism against the foreign claimant.

3.4 Lack of Arbitrariness and Non-discrimination
This is another element of the standard of fair and equitable treatment. In CMS v Argentina,26 the tribunal
linked the standard of protection against arbitrariness and discrimination to the fair and equitable
treatment standard. While tribunals in MTD v Chile,27 PSEG v Turkey,28 and Saluka v Czech Republic,29
declined to differentiate between the two standards.
The tribunal in Saluka agreed with that of S.D. Myers Inc. v Canada,30 WKDW µDQ LQIULQJHPHQW RI WKH
fair and equitable standard requires treatment in such an unjust or arbitrary manner that the treatment rises
WR WKH OHYHO WKDW LV XQDFFHSWDEOH IURP WKH LQWHUQDWLRQDO SHUVSHFWLYH¶.

3.5 Good Faith
7KH FRQQHFWLRQ EHWZHHQ LQYHVWRU¶V H[SHFWDWLRQ RI WKH IDLU DQG HTXLWDEOH WUHDWPHQW DQG JRRG IDLWK ZDV
considered in line with the provision of the BITs and the tribunal was of the opinion that this must be
paired with a legitimate objective.
Furthermore in the case of Tecmed S.A. v The United Mexican States, the Tribunal interpreted the
³IDLU DQG HTXLWDEOH WUHDWPHQW VWDQGDUG´ DV UHVXOWLQJ IURP WKH JRRG IDLWK SULQFLSOH :KDW WKH WULEXQDO GLG
not clarify in the above case was whether the good faith principle was a source of obligation or a principle
which governs the creation of the obligation to accord fair and equitable treatment.
Bad faith is not a requirement for the violation on the part of the host State. In 1HHU¶V &DVH31 it was
held that the treatment of an alien, in order to constitute an international delinquency, should amount to an
outrage, bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so far short of
international standards that every reasonable and impartial man would recognize its insufficiency. But in
0RQGHY¶V case,32 this notion of bad faith was rejected. The view of the tribunal was that to the modern
eye, what is unfair or inequitable need not equate with the outrageous or the egregious. In particular, a
State may treat foreign investment unfairly and inequitably without necessarily acting in bad faith.

4. Conclusion
The fair and equitable treatment standard that a host State must accord to the foreign investor and his
investment has been based on a minimum standard. From the above analysis, it is obvious that there are
lots of debates going on about what should be the minimum standard. For instance, should the standard
vary according to the level of development, governance capacity or resource available in the state? My
answer would be No. To allow for differentiation in the interpretation of the fair and equitable treatment
standard would jeopardize the provision of the standard.
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It is true that some states are willing to accept a treaty clause on fair and equitable treatment rather
than offer the investor a treatment based on the international minimum standard because they believe the
investor could be entitled to a more favourable treatment than a local investor. In reality, an investor from
a developed country will not be willing to be subjected to the same standard as experienced by its
counterpart from a developing state.
,Q WKH 6 ' 0\HUV ,QF Y &DQDGD DZDUG WKH 7ULEXQDO DIILUPHG WKDW WKH LQFOXVLRQ RI D ³PLQLPXP
VWDQGDUG´ SURYLVLRQ LV QHFHVVDU\ WR DYRLG ZKDW PLJKW RWKHUZLVH EH D JDS
³$ JRYHUQPHQW PLJKW WUHDW DQ LQYHVWRU LQ D KDUVK LQMXULRXV DQG XQMXVW PDQQHr, but do
VR LQ D ZD\ WKDW LV QR GLIIHUHQW WKDQ WKH WUHDWPHQW LQIOLFWHG RQ LWV RZQ QDWLRQDOV« WKH
µPLQLPXP VWDQGDUG¶ LV D IORRU EHORZ ZKLFK WUHDWPHQW RI IRUHLJQ LQYHVWRUV PXVW QRW IDOO
HYHQ LI D JRYHUQPHQW ZHUH QRW DFWLQJ LQ D GLVFULPLQDWRU\ PDQQHU ´33
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