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Abstract. The Sale of Goods Act 1979 (³SGA´) that is in force in the United
Kingdom (UK) is ill suited for the Twenty First Century. 6LQFH WKH WHUP ³JRRGV´ GHILQHG LQ
the SGA does not extend to the sale of digital content, buyers of digital content are robbed
of the protection guaranteed by the implied terms found therein. This analysis considers the
recent Consumer Rights Bill 2013 that was presented in Parliament by the 8.¶V
Government and evaluates its suitability in overcoming the deficiencies in the SGA in
relation to the sale of digital content.
Introduction
The Sale of Goods Act 1979 (³SGA´) became law almost a third of a century ago at a time when
computers and the Internet were still in their incubatory stages. With the effluxion of time, the
commercial world has evolved tremendously leading to novel ways in which sale of goods transactions
are made. Not only did the law have to keep pace with these changes, but also provisions that aimed at
protecting consumers were specifically incorporated into the SGA shifting the regime from one of
caveat emptor to one of caveat venditor. Yet, notwithstanding these amendments, the SGA is still a
thing of the past ill suited to deal with certain transactions taking place in the Twenty First Century.
« This brief analysis aims to critically assess the applicability of the SGA to the sale of digital content
over the Internet, and then goes on to consider whether the Consumer Rights Bill 2013 effectively
overcomes the problematic outcomes the SGA has given rise to.
7KH VDOH RI ³GLJLWal content´±are digital content ³JRRGV´ XQGHU WKH SGA?
Today, the Internet has become a prominent marketplace where goods that previously comprised
physical characteristics are now sold as digital content. A typical example is eBooks, or electronic
books, that are downloadable LQWR WKH EX\HU¶V electronic device upon a purchase. But for the lack of
tangibility, the nature of transactions relating to the sale of digital content is in every sense identical to
transactions concerning physical goods. In the circumstances buyers of digital goods ought to be given
the same legal protection as those who purchase goods bearing physical characteristics. It is in this
context that one must pose the question whether digital content are ³JRRGV´ IRU WKH SXUSRVHV RI WKH
SGA. Why this question becomes important is because the operation of the SGA is limited to
WUDQVDFWLRQV SHUWDLQLQJ WR ³JRRGV´. This becomes patently clear when s 1(1) of the Act provides:
µThis Act applies to contracts of sale of goods made on or after (but not to those made
before) 1 January 1894.¶
$QG D FRQWUDFW RI VDOH RI JRRGV ³«LV D FRQWUDFW E\ ZKLFK WKH VHOOHU WUDQVIHUV RU DJUHHV WR WUDQVIHU WKH
property in goods to the buyer for a money consideration, cDOOHG WKH SULFH´ V 2(1)). What is
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noteworthy here is that the SGA applies specifically where the subject matter of a contract of sale is a
good, as opposed to other types of property such as immovable or intangible property. 1 The Act
provides a definition IRU WKH WHUP ³JRRGV´ LQ V 61 to include:
µ«DOO SHUVRQDO FKDWWHOV RWKHU WKDQ WKLQJV LQ DFWLRQ DQG PRQH\« DQG LQ SDUWLFXODU ³JRRGV´
includes emblements, industrial growing crops, and things attached to or forming part of the
land which are agreed to be severed before sale or under the contract of sale«¶
« It cannot be doubted that one of the key features of the SGA is its implied terms. Whether a sale of
goods transaction is a business-to-business transaction or a consumer transaction, the SGA provides
certain assurances through its implied terms provisions. Thus, where a contract is made for the sale, or
future sale, of goods there is an implied term that the seller shall have title to the goods at the point of
sale (s 12). Where a sale of goods takes place by description there is an implied term that the goods
shall correspond with the description upon which the goods were sold (s 13). Where the sale is by
sample there is an implied term that the goods shall correspond with the sample (s 15). Most
importantly, buyers are safeguarded by an implied term as to quality and fitness (s 14). While it is these
implied terms that have played a crucial role in transforming the sale of goods regime to one of caveat
venditor, unless a sale transaction could bH UHJDUGHG DV D VDOH RI ³JRRGs´ WKHVH LPSOLHG WHUPV XQGHU WKH
Act would be inapplicable to such transactions.
The difficulty in applying the SGA and its provisions to digital content has been eloquently
highlighted in a research report prepared for the UK Department of Business, Innovation and Skills.2
The report pointed out:
µIn 2009 the then UK government« committed itself to a high level of consumer protection
LQ UHODWLRQ WR GLJLWDO SURGXFWV XQGHUWDNLQJ WR HQVXUH WKDW ³WKH FRUH SULQFLSOHV RI FRQsumer
SURWHFWLRQ´ DSSO\ WR VDOHV RI GLJLWDO SURGXFWV 7KRVH FRUH SULQFLSOHV VHHP UHDVRQDEO\ WR EH
identified as the implied terms contained in sections 12 to 15 of the SGA 1979 and the
corresponding provisions of other statutes governing the supply of goods.¶3
To date, the discussion as to the applicability of the SGA to sales of digital content has been
VLJQLILFDQWO\ GRPLQDWHG E\ GLVFRXUVHV RQ FRPSXWHU VRIWZDUH WUDQVDFWLRQV DOWKRXJK ³>L@Q PRGHUQ WLPHV
an important point, not yet wholly resolved, is ZKHWKHU FRPSXWHU VRIWZDUH PD\ FRQVWLWXWH µJRRGV¶
ZLWKLQ WKH PHDQLQJ RI WKH $FW ´4 ,Q RWKHU ZRUGV ³>L@W KDV QHYHU EHHQ DXWKRULWDWLYHO\ GHFLGHG ZKHWKHU
JRRGV LQFOXGH >«@ FRPSXWHU VRIWZDUH ´5 7KH YHU\ GHILQLWLRQ RI ³VRIWZDUH´ SRVWXODWHV LWV LQWDQJLEOH
character. An oft cited definition of software, or computer program, was provided by the Australian
Federal Court in Apple Computers Inc. and another v. Computer Edge Pty Ltd and Suss as a
³«concise set of instructions that directs the computer to do the tasks required of it step by step and to
SURGXFH WKH GHVLUHG UHVXOW ´6 Thus, the value in software appertains to a set of instructions and it cannot
be disputed that instructions are per se intangible although they can be incorporated in physical objects
for future reference. Although computer software is complex and unique (as depending on whether it is
off-the-shelf or tailor-made, the legal implications could be different), it shares fundamental
characteristics with most other digital content, and therefore a consideration of how courts have treated
software in the light of sale of goods disputes is a useful exercise in determining the status of digital
content in relation to the SGA. For example, in the case of a novel or a music video what is important
is the subject matter of the novel or music video and not the media upon which it is distributed. The
value of a novel or a music video is in its copyright, just as for computer programs.
ThH TXHVWLRQ ZKHWKHU VRIWZDUH LV D ³JRRG´ IRU WKH SXUSRVHV RI WKH SGA has been considered in
several cases. In the seminal case of St Albans City and District Council v. International Computers
1
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Ltd7 the English Court of Appeal (CoA) was confronted with this question in relation to a software
transaction. This case involved computer software that was transferred on a computer disk. It is to be
QRWHG WKDW ZKLOH WKH VRIWZDUH LWVHOI LV LQWDQJLEOH DQG WKHUHIRUH FDQQRW EH UHJDUGHG DV D ³JRRG´ WKH
computer disk is undoubtedly a good for the purposes of the SGA. The CoA, framed the question in the
following terms:
µIf a disc carrying a program is transferred, by way of sale or hire, and the program is in
some way defective, so that it will not instruct or enable the computer to achieve the
intended purpose, is this a defect in the disc? Put more precisely, would the seller or hirer of
the disc be in breach of the terms as to quality and fitness for purpose implied by section 14
of the SGA«"¶8
Glidewell L J answered this question by using the analogy of an instruction manual:
µSuppose I buy an instruction manual on the maintenance and repair of a particular make of car.
The instructions are wrong in an important respect. Anybody who follows them is likely to cause
serious damage to the engine of his car. In my view the instructions are an integral part of the manual.
The manual including the instructions, whether in a book or a video cassette, would in my opinion be
³JRRGV´ ZLWKLQ WKH PHDQLQJ RI WKH SGA, and the defective instructions would result in a breach of the
implied terms in section 14.¶9
Accordingly, the Court had brought a transaction pertaining to the sale of software±in reality
software comprising a set of computer instructions that are strictly intangible±in to the realm of the
SGA provided the software was sold in a computer disk. Thus, it was the physical characteristics of the
³GLVN´ WKDW HQDEOHG the Court to apply the SGA to such a transaction.10
The CoA¶V DSSURDFK LQ St Albans has been criticised for over-reliance on the media upon which the
VRIWZDUH ZDV WUDQVIHUUHG 7KH &RXUW¶V RYHU-emphasis on the physical media becomes apparent when it
REVHUYHG ³« LI WKH GLVF LV VROG RU KLUHG E\ WKH FRPSXWHU PDQXIDFWXUHU EXW WKH SURJUDP LV GHIHFWLYH
>«@ WKHUH ZRXOG prima facie be a breach of the terms as to quality and fitness for purpose implied by
the SGA«´11 One commentator has suggested:
µ«LQ St Albans WKH µILWQHVV IRU SXUSRVH¶ WHVW ZDV ZURQJO\ DSSOLHG WR VRIWZDUH WUDQVDFWLRQV
The question is; µZKDW LV VROG"¶ ,V LW WKH FDUULHU-media, or software? If the answer is
µVRIWZDUH¶ LW LV LOORJLFDO WR DSSO\ WKH µILWQHVV IRU SXUSRVH¶ WHVW WR WKH FDUULHU-medium and
subject the contract to the implied terms of the Sale of Goods Act« Drawing an analogy, it
is illogical to state that a container is not fit for its purpose, if the car is defective, as the
contract was for the sale of a car and not the container.¶12
In fact, Lord Penrose in Beta Computers (Europe) Ltd v. Adobe Systems (Europe) Ltd13 doubted
ZKHWKHU WUHDWLQJ VRIWZDUH DV D ³JRRG´ PHUHO\ IRU WKH SXUSRVH RI DIIRUGLQJ D FRQVXPHU WKH SURWHFWLRQ
under the SGA was a logical approach.14
The CoA¶V decision in St. Albans begs a further, and more serious, question. What if software was
simply downloaded without being transferred on any physical media? II *OLGHZHOO / -¶V ORJLF were
applied, such a transaction would not come within the ambit of the SGA as nothing that formed the
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subject matter of the contract had a physical characteristic±GHI\LQJ WKH GHILQLWLRQ RI ³JRRGV´ In fact,
Glidewell L J went on to distinguish between software per se and software on physical media.15 This is
precisely the problem that the current SGA poses to software transactions, and arguably to any
transaction that relates to the sale of digital content. While courts have managed to bring digital content
sold in physical carrier media within the purview of the SGA, digital content that are transmitted
electronically escape the provisions of the SGA. In other words, the SGA, owing to its definition of the
WHUP ³JRRGV´ LV LOO VXLWHG WR deal with digital content±and is therefore not technologically neutral, in
that it is applied by courts in a discriminatory fashion favouring digital content transferred over
physical carrier media over those that may be simply downloaded without the aid of any physical
carrier media.
Could a single Consumer Rights Bill remedy the malady?
It is in these circumstances that the 8.¶V *RYHUQPHQW Kas called for reforms in the area of
FRQVXPHU SURWHFWLRQ ODZV 7KXV WKH *RYHUQPHQW SXEOLVKHG D UHSRUW WLWOHG ³%HWWHU &KRLFHV %HWWHU
Deals ± &RQVXPHUV 3RZHULQJ *URZWK´ in 2011 aiming to create a simple and modern framework for
consumer protection law in the UK.16 Accordingly, the Consumer Rights Bill
³WKH %LOO´ was
presented to give effect to these aims.17 :KLOH WKH %LOO ³«VHWV RXW D IUDPHZRUN WKDW FRQVROLGDWHV LQ RQH
place key consumer rights covering contracts for goods, services, digital content and the law relating to
XQIDLU WHUPV LQ FRQVXPHU FRQWUDFWV ´ JLYHQ WKH GLIILFXOW\ LQ EULQLQJ WKH VDOH RI GLJLWDO FRQWHQW WR WKH
coverage of the SGA (as discussed hitherto), the Bill no doubt will play a crucial role in providing
better protection to consumers of digital content.
The Bill would arguably apply to a wide range of digital content, from computer software, films,
music, games to e-books and apps. The Standard Note on the Bill succinctly points out the problem
concerning digital content:
µThe problem is that the existing consumer law pre-dates the digital content era. As a result,
the SGA
WUHDWV GLJLWDO FRQWHQW DV µJRRGV¶ LI WKH\ DUH SURYLGHG LQ D SK\VLFDO IRUPDW
such as a CD or DVD. However, where such products are delivered via µLQWDQJLEOH PHGLD¶
(e.g. a digital file for software, games, music files, or films) they fall outside the
FRQYHQWLRQDO GHILQLWLRQ RI µJRRGV¶ ,Q VKRUW WKHUH LV D VLJQLILFDQW JDS LQ FRQVXPHU
protection.¶18
7KH %LOO GHILQHV ³JRRGV´ DV ³« DQ\ tangible moveable items, but that includes water, gas and
HOHFWULFLW\ LI DQG RQO\ LI WKH\ DUH SXW XS IRU VXSSO\ LQ D OLPLWHG YROXPH RU VHW TXDQWLW\´ HPSKDVLV
added). 19 It is noteworthy that the Bill does not seek to add digital content to the definition of
³JRRGV´.20 Instead, the Bill deals with digital content separately under Chapter 3 and defines ³GLJLWDO
FRQWHQW´ DV ³« data ZKLFK DUH SURGXFHG DQG VXSSOLHG LQ GLJLWDO IRUP ´21 Thus, in terms of clause 35 in
« Chapter 3, the Bill applies to contracts between a trader and a consumer where inter alia22 a trader
15
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provides or agrees to provide digital content that has been paid for with money. Accordingly, clause 36
to 38 guarantees that all digital content purchased must be of satisfactory quality, be fit for a particular
purpose and correspond to the description upon which they were sold.
Clause 43 of the Bill provides that every contract to supply digital content will be subject to an
implied term that the seller or trader must have a right to provide the digital content to the consumer.
Where this term is breached, the consumer will be entitled to a full refund of the purchase price. 23 This
is a useful remedy that could protect consumers from the sale of counterfeit digital content ± as those
ZKR VHOO FRXQWHUIHLW JRRGV GR VR ZLWKRXW KDYLQJ DQ\ ³ULJKWV´ RYHU WKH VXEMHFW PDWWHU RI WKH WUDQVDFWLRQ.
In relation to the sale of counterfeit digital content, only owners of intellectual property rights have a
right of action against those who sell such counterfeit digital content, whereas pursuant to clause 43 of
the Bill consumers could also seek a full refund where they are sold counterfeit digital products. 24
The approach under the Bill in relation to digital content seems apt, but for the following criticism.
It is important to note that although clause 12 of the Bill incorporates an implied term that guarantees
WKH VHOOHU¶V ULJKW WR SURYLGH WKH GLJLWDO FRQWHQW DW WKH WLPH RI HQWHULQJ LQWR D FRQWUDFW WKH DGGLWLRQDO
protection that the consumer shall enjoy the quite possession of the goods that are transferred pursuant
to a sale of goods contract does not apply to digital content.25 The non-applicability of this guarantee to
digital content is surprising as at least in the context of software this implied term had been invoked in
WKH SDVW ZKHUH WKH VHOOHU KDG LQVWDOOHG D ³WLPH ORFN´ GHYLFH LQ D VRIWZDUH V\VWHP WKDW ZDV VXSSOLHG
rendering it completely useless after the device was activated ± the court concluding that this was
sufficient to trigger a breach of the implied term as to quite possession under s 12(2)(b) of the SGA.26
Secondly, the sale by sample guarantee available under the SGA, as well as under the Bill in clause
12 for goods, does not exist for digital content.27 While it might be thought that digital content are
usually not sold by sample, the non-existence of such an implied term may raise some concern as
digital content might be sold by sample just as in the case of tangible goods. For example, sometimes
purchasing a limited license to a particular software may provide the user with access to a trial version
that would expire within a given period of time. It might be argued that the trial version is akin to a
sample, the complete and full product being accessible to the user upon the payment of the full
purchase price. Thus, in the event the purchaser of software under a limited license decides to purchase
the full version at the end of the trial period, and the final product does not correspond with the product
that was supplied for his use during the trial period, arguably this could be treated as a breach of the
sale by sample guarantee. A second example relates to the software development process. Software
development often takes place utilising prototypes and these prototypes could serve as a sample. Of
course, it might be contended (in the second example) that where software is developed in this fashion
for the specific needs of a consumer the transaction is not a sale of software, but rather a supply of
software development services. Yet, it might have been useful to have this implied term in respect of
digital content, as given the constantly evolving nature of the Internet and related technologies it might
be reasonable to envisage digital content to be sold with reference to samples, if not now in the not so
distant future.
Thirdly, the inclusion of computer software under digital content may raise some concerns. Unlike
other forms of digital content, software could be twofold± off-the-shelf or tailor-made.28 While off-theshelf software might be regarded as digital content giving rise to similar transactional characteristics to
the sale of tangible goods, the supply of tailor-made software is a service, the outcome of the supply of
such service being the delivery of software either electronically or on a physical carrier medium. Thus,
23
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categorising software as digital content may not be accurate. Despite this inaccuracy that arises owing
to the complex and unique nature of software WKH %LOO RYHUFRPHV WKLV SUREOHP E\ SURYLGLQJ IRU ³PL[HG
FRQWUDFWV´±that is, contracts where both goods and service elements exists in a single contract.29 The
aspects of a contract that relate to the digital content on the one hand and the service on the other would
therefore attract rights under different parts of the Bill. Where a service was not supplied with
reasonable care and skill, a consumer would have recourse under the Bill just as under s 13 of the
Supply of Goods and Services Act 1982 (as amended) +RZHYHU WKH ³PL[HG FRQWUDFW´ DSSURDFK XQGHU
the Bill may create some uncertainty. For example, in the context of tailor-made software, which is
clearly a supply of a service with an end product (the software) being delivered at the end, would a
consumer be entitled to sue the supplier under the implied terms provisions relating to digital content,
RU LQ WKH DOWHUQDWLYH XQGHU WKH ³UHDVRQDEOH FDUH DQG VNLOO´ SURYLVLRQ UHODWLQJ WR WKH SURYLVLRQ RI VHUYLFHV
or both?
Lastly, and perhaps most importantly, the key consumer protection provisions in the Bill apply only
to individual consumers excluding small businesses and other legally incorporated bodies. 30 This
QDUURZ DSSURDFK WR WKH GHILQLWLRQ RI WKH WHUP ³FRQVXPHU´ FRXOG EH WUDFHG WR WKH Consumer Rights
'LUHFWLYH ³&5'´ 31 ZKLFK GHILQHV ³FRQVXPHU´ narrowly as:
µ«DQ\ QDWXUDO SHUVRQ ZKR LQ FRQWUDFWV FRYHUHG E\ WKLV 'LUHFWLYH LV DFWLQJ IRU SXUposes
ZKLFK DUH RXWVLGH KLV WUDGH EXVLQHVV FUDIW RU SURIHVVLRQ ¶32
,QWHUSUHWLQJ WKH WHUP ³FRQVXPHU´ LQ $UW
RI 'LUHFWLYH
((& ZKLFK ZDV DPHQGHG E\ WKH
CRD) the Court of Justice of the European Union observed in the Idealservice case:
µ,W LV thus clear from the wording of Article 2 of the Directive that a person other than a
natural person who concludes a contract with a seller or supplier cannot be regarded as a
FRQVXPHU ZLWKLQ WKH PHDQLQJ RI WKDW SURYLVLRQ ¶33
Social scientists when providing insights into consumers, consumer behaviour and consumption on
the one hand and their relationship with the law on the other, they do so without any explicit reference
WR ³QDWXUDO SHUVRQV´ <HW VXFK DQ ³«H[SDQGHG FRQVXPHU GHILQLWLRQ LV QRW UHFRJQLsed at the European
OHYHO ´ 34 and this narrow approach has seeped into the Consumer Rights Bill 2013. While making
consumer specific legislation is useful in the context of providing a more comprehensive system of
consumer protection, it must be remembered that the implied terms under the SGA applies to sale of
goods contracts between any seller and buyer whether the buyer is an individual consumer or a legal
entity. In other words, the SGA does not discriminate between buyers that are natural persons and those
that are legal entities. As a consequence, the definition dilemma emanating from the definition of
³JRRGV´ LQ WKH SGA would continue in relation to the sale of digital content when the buyer is not an
individual consumer ± as the Bill once it becomes law would not apply to legal entities. Limiting the
DSSOLFDWLRQ RI WKH %LOO RQO\ WR ³QDWXUDO SHUVRQV´ TXHVWLRQV WKH SUDJPDWLVP RI WKH %LOO and no doubt
leads to a discriminatory outcome.
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This view becomes more explicit upon a consideration of the proYLVLRQV RI WKH 8.¶V 8QIDLU
&RQWUDFW 7HUPV $FW
DV DPHQGHG ³8&7$´ D SLHFH RI OHJLVODWLRQ WKDW DLPV WR SURWHFW FRQVXPHUV
from harsh exemption clauses in inter alia sale of goods contracts. The meaning afforded to a
³FRQVXPHU FRQWUDFW´ XQGHU WKH 8&7$ LV QRW OLPLWHG WR FRQVXPHUV WKDW DUH ³QDWXUDO SHUVRQV´ 6HFWLRQ
RI WKH 8&7$ GHILQHV D ³FRQVXPHU FRQWUDFW´ WR PHDQ
µ«subject to subsections (1A) and (1B) below, a contract. . . in which ²
(a) one party to the contract deals, and the other party to the FRQWUDFW ³WKH FRQVXPHU´ GRHV QRW
deal or hold himself out as dealing, in the course of a business, and
(b) in the case of a contract such as is mentioned in section 15(2)(a)35 of this Act, the goods are of
a type ordinarily supplied for private use or consumption;
and for the purposes of this Part of this Act the onus of proving that a contract is not to be regarded as a
consumer contract shall lie on the party so contending.¶
It is important to note that the application of s 25(1) is qualified by subsections (1A) and (1B) of
that section, and the qualification in subsection (1A) exemplifies the proposition that both natural and
OHJDO HQWLWLHV DUH WR EH UHJDUGHG DV ³FRQVXPHUV´ DOWKRXJK WKH IRUPHU LV JLYHQ JUHDWHU SURWHFWLRQ WKDQ WKH
ODWWHU 7KXV ZKHQ D FRQVXPHU LV DQ ³LQGLYLGXDO´ V
E PXVW EH GLVUHJDUGHG E\ ZKLFK RQH FRXOG
draw the inference that the nature of the goods is irrelevant when the consumer is an individual.
« Whereas, when the consumer is not an individual±PHDQLQJ ZKHUH WKH FRQVXPHU LV D ³OHJDO HQWLW\´±
the goods must be of such a nature that they are ordinarily supplied for private use or consumption.
7KLV PHDQV WKDW VR ORQJ DV D OHJDO HQWLW\ ³GRHs not deal, or hold [itself] as dealing, in the course of a
EXVLQHVV´ DQG WKH JRRGV SXUFKDVHG ³DUH RI D W\SH RUGLQDULO\ VXSSOLHG IRU SULYDWH XVH RU FRQVXPSWLRQ´
VXFK D OHJDO HQWLW\ ZRXOG EH UHJDUGHG D ³FRQVXPHU´ WR ZKLFK WKH 8&7$ DSSOLHV $OWKRXJK WKH PHDning
RI ³LQ WKH FRXUVH RI D EXVLQHVV´ PD\ VHHP WR OLPLW WKH DSSOLFDWLRQ RI WKH 8&7$ WKLV LV QRW QHFHVVDULO\
the case.36 As Adams and MacQueen point out:
µ:KHUH D WUDQVDFWLRQ ZDV RQO\ LQFLGHQWDO WR D EXVLQHVV DFWLYLW\ D GHJUHH RI UHJXODULW\ ZDV
required before a transaction could be said to be an integral part of the business, and so
entered into in the course of a business. Clearly, however, a sale is not a consumer sale
where the buyer buys for resale or where the goods are raw materials to be used by the
EX\HU LQ KLV RZQ PDQXIDFWXULQJ SURFHVV ¶37
This means that certain categories of transactions where the buyer is a legal entity could be regarded
DV D ³FRQVXPHU WUDQVDFWLRQ´ ± an example being where a company purchases a coffee machine for its
employees. Here the product is clearly being consumed by the legal entity and sufficiently irregular not
WR EH UHJDUGHG DV ³LQFLGHQWDO WR LWV EXVLQHVV´ 7KXV LW GRHV QRW PDNH VHQVH WR PDNH WKH GHILQLWLRQ RI WKH
WHUP ³FRQVXPHU´ GHSHQG RQ the legal status of the purchaser under a contract of sale± what matters is
WKH QDWXUH RI WKH WUDQVDFWLRQ 6R ORQJ DV JRRGV DUH ³FRQVXPHG´ DQG DUH QRW IRU UHVDOH RU IRU WKH SXUSRVH
of manufacturing goods or supplying services, the nature of the entity that acquires the goods should
not matter.
-XVW DV WKH &RQVXPHU 5LJKWV %LOO
SURSRVHV WR GR WKH $XVWUDOLDQ &RQVXPHU /DZ ³$&/´ 38 was
an enactment that consolidated all consumer protection laws in Australia into one piece of legislation.
7KH $&/ GHILQHV ³FRQVXPHU´ DV IROOows:
µ$ SHUVRQ LV WDNHQ WR KDYH DFTXLUHG SDUWLFXODU JRRGV DV D consumer if, and only if:

35
Section 15(2)(a) refers to contraFWV WKDW ³« UHODWHV WR WKH WUDQVIHU RI WKH RZQHUVKLS RU SRVVHVVLRQ RI JRRGV
IURP RQH SHUVRQ WR DQRWKHU ZLWK RU ZLWKRXW ZRUN KDYLQJ EHHQ GRQH RQ WKHP ´
36
Adams and MacQueen (n1), 229 citing R & B Customs Brokers Co Ltd v. United Dominions Trust [1988] 1
All E.R. 847 ± ³« WKH EX\HU RQO\ PDNHV D FRQWUDFW , µLQ WKH FRXUVH RI EXVLQHVV¶ ZLWKLQ WKH PHDQLQJ RI WKLV VHFWLRQ
either if the contract is one of D UHJXODU NLQG RI FRQWUDFW PDGH E\ WKH EX\HU RU LI WKH SXUFKDVH ZDV DQ µLQWHJUDO SDUW
RI WKH EXVLQHVV¶ WKDW LV SUHVXPDEO\ LI WKH JRRGV DUH ERXJKW IRU D GLVWLQFWLYH EXVLQHVV XVH ´
37
Ibid, 229.
38

Competition and Consumer Commission Act 2010 (Cth), VoluPH

6FKHGXOH

³$XVWUDOLDQ &RQVXPHU

/DZ´
291

(a) the amount paid or payable for the goods, as worked out under subsections (4) to (9), did not
exceed:
(i) $40,000; or
(ii) if a greater amount is prescribed for the purposes of this paragraph²that greater
amount; or
(b) the goods were of a kind ordinarily acquired for personal, domestic or household use or
consumption; or
(c) the goods consisted of a vehicle or trailer acquired for use principally in the transport of goods
RQ SXEOLF URDGV ¶39
Accordingly, it is not the nature of the recipient of the goods that matters, but the nature of the
goods and price paid for the goods that determines if a sale is a consumer sale or not. This approach is
more suitable than the approach under the Consumer Rights Bill 2013 that simply excludes legal
HQWLWLHV IURP WKH GHILQLWLRQ RI ³FRQVXPHU´ $ legal entity could be a consumer just as much as a natural
person.
Despite the need to extend the Bill to legal entities in limited circumstances, whether such an
extension through a broader definition of the term ³FRQVXPHU´ FRXOG EH LQFRUSRUDWHG LQWR WKH %LOO LV DQ
important question that must be posed. This is so JLYHQ WKH ³PD[LPXP KDUPRQLVDWLRQ´ expectations
under the CRD.40 For instance, Art. 4 of the CRD provides:
µ0HPEHU 6WDWHV VKDOO QRW PDLQWDLQ RU LQWURGXFH LQ WKHLU QDWLRQDO ODZ SURYLVLRQV GLYHUJLQJ IURP WKRVH
laid down in this Directive, including more or less stringent provisions to ensure a different level of
consumer protection, unless otherwise proYLGHG IRU LQ WKLV 'LUHFWLYH¶ HPSKDVLV DGGHG
Recital 13 of the CRD, however, is an instance where the CRD provides for a deviation from
maximum harmonisation rule and is important in relation to the harmonisation of the definition of
³FRQVXPHU´. The relevant parts of recital (13) are reproduced herein:
µ«Member States may therefore maintain or introduce national legislation corresponding
to the provisions of this Directive, or certain of its provisions, in relation to contracts that
fall outside the scope of this Directive. For instance, Member States may decide to extend
the application of the rules of this Directive to legal persons or to natural persons who are
not consumers within the meaning of this Directive, such as non-governmental
organisations, start-ups or small and medium-VL]HG HQWHUSULVHV ¶ HPSKDVLV DGGHG
Accordingly, the Government of the UK has no bar in adopting a broader definition for the term
³FRQVXPHU´ WR LQFOXGH OHJDO HQWHULWLV LI LW VR ZLVKHV
Conclusion
There is no doubt that the Consumer Rights Bill 2013 is a timely introduction in order to simplify
and strengthen consumer protection laws in the UK. This is so, especially where the application of the
all important implied terms provisions in the SGA to certain modern day transactions concerning
digital content is problematic. Although it is useful to consolidate all consumer protection provisions
into a single law, a good example of such an exercise being the Australian Consumer Law, it is inapt to
restrict the deILQLWLRQ RI ³FRQVXPHU´ WR RQO\ QDWXUDO SHUVRQV DV HYHQ OHJDO HQWLWLHV FRXOG YHU\ ZHOO EH
regarded as consumers in appropriate circumstances. Moreover, as digital content ought to be treated
just as tangible goods, all implied terms that protect buyers under the SGA in the context of sale of
goods must be extended to digital content. Otherwise, digital content will still be subject to
discriminatory treatment vis â vis their tangible counterparts despite the consistent view that digital
content should be afforded equal treatment.41
39

ACL, s 3(1).

40

Consultation on the implementation of the Consumer Rights Directive 2011/83/EU (August 2012)
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32690/12-999-consultationimplementation-of-consumer-rights-directive.pdf> accessed 20 November 2013, 7.
41

Bradgate (n2), paragraph 181.
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