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Abstract. In order to protect intangible cultural heritage QH), China enacted the
Intangible Cultural Heritage Law of the People’sfblic of China on 25th February 2011. This
law is the first one that comprehensively covemsoues sectors of rules related to ICH and it
emphasizes an important role of ‘protection’. Hoesvalthough this law is regarded as a
landmark for the protection of ICH, most contenftahis law mainly refer to public law whereas
little content refers to private law. As this lawmsha strong taste of administration law, it is no
helpful for resolving the issues in the protectidrprivate legal rights.
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1 Introduction

China has abundant intangible cultural heritageHjl@sources with historical, social, economic aditical
values. However, ICH resources are disappearirftaee disappeared. Even traditional culture is gisapng
quickly and is being destroyed by modern lifestyles

ICH resources have been abused or exploited raryddunel to a lack of comprehensive and systematidiaw
China. A lack of well-defined guidelines and praiee laws had led to a steady and prolonged flighthe
nation’s cultural treasures overseas. In ordetrengthen the protection and preservation of ICKIN& enacted
on 25th February 2011, the Intangible Cultural kge Law of the People’s Republic of CHimagarded as a
landmark for the protection of ICH. The law enteratb force on June 1, 201This law is the first one that
comprehensively covers various sectors of rulestedlto ICH, such as investigating ICH in Chinastegns for
representative ICH items and its representativeeritdr, transmission and inheritance, and reasenabl
exploitation based on effective protection. An imtpat role of ‘protection’ is mentioned in the ndaw.
Compared with previous regulations or opinions,rtees law is advanced, taking China from a simpkteay of
identification and management towards a more cohggive and secure system for the safeguarding and
sustainable development of such property.

However, as most rules in the new law are intenidedgulate governmental behaviour, the new lawedlst
only provides public law protection to some extent.

2 Past Regulations Related to ICH

The Chinese Government has always been concerrd piotecting the country's cultural heritage. tQ

number of policies and measures have been takprotect ICH, but only to a limited extent priorttte newly

enacted Intangible Cultural Heritage Law of the ftes Republic of China. As early as 1998, authesit
organized nationwide investigations into folk amtiaethnic customs, laying an important foundationtfie law

China started to collect information on traditiocalture in the 1950s. In 2006, 518 items were aypgu as the
first group of national masterpieces of intangitétural heritage. In 2004, China was enlisted th®vsUN

! Intangible Cultural Heritage Law of the People’'sgReélic of China 2011This law came into force ori'Tune 2011.
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Intangible Culture Heritage Protection Pact. Actimith a strong sense of obligation, China begaredimg up
the legislative process.

The constitution of Chind,aw on Regional National Autonomngports law and education laws only mention
the principle of protection rather than detailstlué protective measures. TRegulations for the Protection of
the Traditional Arts and Handicrafteras the first legal rule directly related to ICbijt the regulations only
aimed at parts of ICH. Since 2004, in order to samd protect national ICH, China announced a seafes
administrative regulatiorfsit can be said that these regulations play a ireportant role in constructing this
new law. However, these regulations have many iédefites in practice. They are either too princigledome
articles or lack regulations in some aspects. Moygortantly, these regulations only provide rules ¢ertain
detailed aspects, resulting in them not playingla like systematic and comprehensive law. In aaltitsome
regions announced regional rules related to fGtowever, the regional rules could only be enforelimited
areas. Furthermore, different regional rules predidlifferent protection criteria and measures, Itieguin
unbalanced protection for the same ICH in differamtas. For example, Southwest China's Yunnan iRyevin
2010 became the first to enact a local regulatiorpreserving folk and traditional cultutélTherefore, it is
urgent and necessary for China to announce a latvcéin both systematically and comprehensively igeov
protection measures and offer a legal effect thaeis all of mainland China.

3. Improvements

The Intangible Cultural Heritage Law of the Peopl®epublic of China is expected to ensure the bette
preservation of the country's cultural legaciese phimary target of China's heritage protectioromé$f used to
be tangible items including all artefacts and histeelics. The enactment of this new law means fiiathe first
time Chinese traditional cultural practices nowééagal protection. The new law will encourage ¢b#ection
and sorting of different areas of China's cultinalitage, the provision of funds for people invalwe protecting
cultural treasures and the protection of the cgtmintellectual property relating to its culturadritage. The law

is responsible for the traditional cultural expiess and practices of China's various ethnic groupsch have
been handed down through generations. It spedificedvers traditional oral literature, performingtsa
craftsmanship, medicine and folk customs. Under légal framework, the country will in particular sést
protection efforts in ethnic minority and remoteas.

The new law is a vast improvement.
Firstly, the definition in the new law is more imd with that in theConvention for the Safeguarding of

Intangible Cultural Heritages Article 2 defines that the mentioned intangibléunal heritages refer to various
traditional cultural expressions that are transdifrom generation to generation and that are résed as part

2 Opinions on Strengthening the Work for the Admiaisin on the Protection of World Cultural Heritagef China 20040pinions
of the General Office of the State Council on Sjtie@ening the Protection of Chinese Intangible QultiHeritages 2005Interim
Measures for Declaration and Appraisal of NatioMasterpieces of Intangible Cultural Heritages 2088 ministrative Measures
for the Protection of World Culture Heritages 20@8ovisional Measures on Management of Special Fiimdblational Intangible
Cultural Heritages 2006Notice on Improving the Protection of Intangiblal@Oral Heritages of Time-honored Brands 2007
Management Measures on Marks of Chinese Intan@blaural Heritages 200;/Provisional Measures on the Accreditation and the
Management of Representative Inheritors of Natidningible Cultural Heritage Projects 200Baw Info China
<http://eproxy.lib.tsinghua.edu.cn/rewriter/ CHINAMANFO> on 2 October 2010.

% Regulations on the Protection of National Folk Titmshal Culture of Yunnan Province 200Regulations on the Protection of
National Folk Culture of Guizhou Province 2Q@3gulations on the Protection of the National FGlKture of Fujian Province
2005 Regulations on the Protection of the National FolKture of Zhuang Nationality Autonomous Regiooangxi 2006
Regulations on the Protection of the Intangiblet@ual Heritage of Jiangsu Province 2008egulations on the Protection of the
Intangible Cultural Heritage of Hui Nationality Aatomous Region of Ningxia 2Q@egulations on the Protection of the
Intangible Cultural Heritage of Zhejiang Provinc®@®, theRegulations on the Protection of the Intangiblet@all Heritage of
Uigur Nationality Autonomous Region of Xinjiang 80The Intangible Cultural Heritage in China
<http://www.ihchina.cn/inc/faguiwenjian.jsp?submef@ 01_03> on 16September 2010.

4 Supra at note 1

% Convention for the Safeguarding of the Intangibigt@al Heritage opened for signature Dctober 2003, Art 2(1) (entered into
force 28" April 2006).
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of cultural heritage, and objects and cultural ssaassociated with traditional cultural expressfoii$ie
definition of the new law is more encompassing thafore, covering more things represented withim&se
ICH, such as traditional medicine, traditional calar, traditional sports and traditional carnivals.

Secondly, a two-level protection system is cledd§ined in the new law. China has established aléwel
inventory system for representative ICH items athbeational and regional levelsThe two-level inventory
system plays an important role in protecting wakkcording to the different levels, the governmesds better
allocate resources, plan different protective messand provide suitable protection to the var@tjCH. The
appraisal process of representative ICH items atsflboth expert opinion and public suggestibMeanwhile,
the two-level protection plan system was estabtisiwéh its function being to place ICH into specifplans
based on different level of representative ICH geacredited by the inventory system. A two-levatgction
system does not only result in a library for a widage of representative ICH items being built isualso
effective for governments to integrate resourcesmotect ICH according to its different levels.

Thirdly, the most advanced progress on represeatatiheritors is to rule the inheritor’s obligation$n
Article 31, representative inheritors are requedtedooperate with the investigation of intangilolgltural
heritage made by the department in charge of alltifairs and other relevant administrative atities;'°
which can help governments save more governmeesalurces, understand the situation of local ICHemor
accurately, collect more real materials and condoitter necessary preparation work; the appropriate
preservation of relevant objects and mateHatould guarantee ICH being preserved safely andptetely;
holding succession activities and cultivating téfecan guarantee continual succession; participatirige non-
profit publicity of intangible cultural heritage directly embodies the original purpose of estébltbe
representative inheritors system.

Finally, the new law always mentions ‘protectiowhich can be reflected in the following sectionyitte
investigation of ICH in China by both foreign orggations and individuals is strongly restrictéayith the

® Intangible Cultural Heritage Law of the People’sgRélic of China 2011Art 2.

" Ibid, Art 18: the State Council shall establisgtidiof national-level representative intangiblewral heritage which embodies the
Chinese Nation’s extraordinary traditional cultarel reflects China'’s history, literature, arts anince; and shall protect
intangible cultural heritage. The People’s Governta@®f provincial or autonomous regions or munitijes shall establish lists of
local representative intangible cultural heritageol embodies the Chinese nation’s extraordinagitional culture and reflects its
history, literature, arts and science in their adstiative regions; and shall protect intangibléwal heritage.

8 Ibid, Art 20: any citizen, legal person, or otleeganisations may file a suggestion to the depanttinecharge of the cultural
affairs of the State Council or to the People’s &awment of the province, municipality, or autonomoegion if he or she believes
that a kind of intangible cultural heritage reprasehe excellent traditional culture of the Chméktion and has extraordinary
value in history, literature, arts and science.2tthe State Council department in charge olcaltaffairs should establish an
expert appraisal team and expert appraisal conerfitteappraisal work.

® Inheritors can be classified into three typesttfa)inheritors who are members of the indigenamsmunities or nations with
folklore. They create, originate, develop, and pcacfolklore in their communities or nations oogps. This type of inheritor is the
most basic and common inheritor. From this perspecthese inheritors are both the holders andnheritors. They also have
ownership of the folklore; (b) the inheritors whe aot the members of the indigenous communitiesations with folklore. They
transmit and develop the folklore through theirfpenances, speaking or re-creation. This type loéfitior cannot be regarded as
the holder because they could only have ownergad to their performances and re-creation ofdfkore, rather than
ownership of the folklore; (c) the government organd other social organisations or social groups save folklore to maintain
the development of folklore by the identity of iheritors. YuYe Huand,egal Protection of Folklor¢2007) 179. ‘Representative
inheritors’ means those who know well about thevidedge or skills of state intangible cultural hages item, who are
acknowledged as representative, who have influenaeparticular region or area and who positivalyrpote inheritance activities
and cultivate talenProvisional Measures on the Accreditation and trenjement of Representative Inheritors of National
Intangible Cultural Heritage Projects 2008t 4.

9 ntangible Cultural Heritage Law of the People’spgRélic of China 2011Art 31 (3).

M Ibid, Art 31 (2).

12 |bid, Art 31 (1).

13 |bid, Art 31 (4).

4 |bid, Art 15: overseas organisations or individustall be approved by the departments in chargeecfultural affairs of the
People’s Government of the province, autonomou®mneg@r municipality when investigating intangitdeltural heritages in China;
if the investigations are conducted in two or marevinces or autonomous regions or municipal Gitiesir investigations shall be
approved by the department in charge of the culaffairs of the State Council; after the investiga is finished...shall submit the
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purpose of completely supervising the investigatotivities of overseas individuals and organisaim China
from the beginning to the end to avoid their illegetions during investigations, such as stealinigucal relics
or opening secret traditional skills abroad; 2)emaging the public to participate in protecfitto help build a
public protection consciousness towards ICH andeaehthe goal of the protection; 3) the ICH fundnigolved
in the governmental buddétto safeguard stable financial supports for ICHtg@rtion work; 4) policies on
reasonable exploitation based on effective praiattito balance protection and exploitation to safeduhe
protection and sustainable development of ICH.

4. A Special Legal System for ICH?

Most of the articles in new law are intended toutate the governments’ responsibilities but confaim words
concerning relevant private civil and commercidtienships arising from ICH.

4.1 Strong Taste of Administration Law

Although the new law contains rules encouragingpihiglic to attend ICH work, its role is limited the area of
education, research and publicity related to [€fhe new law promotes local governments into thesidant
seat at every stage of ICH protection work and nstnengly emphasises governmental responsibilities.

The rules in the new law mainly aim to regulate adstrative behaviours by government official and
departments at all levels. Firstly, the new lavesuthat government bodies at or above county knesthe main
organiser for ICH investigation, records and settip files, the main supervisor responsible forrseas
investigation of ICH in China and relevant expltda, the main executor for setting up a proteciian for
ICH and creating ICH publicity for the public, atfie only organiser and main supervisor respongdri¢he
appraisal of representative ICH items and theirgsgntative inheritors. On the one hand, the abales in the
new law establish a leading role for governmentiémduring in the whole protection of the ICH; ¢w tother
hand, however, the above rules actually also reqgovernment bodies to have compulsory legal respilities
for the protection. Secondly, the rules relatedetgal liabilities are mainly administrative punisénts. Article
38 and article 39 mention the administrative pumishts for any staff from relevant government organs
authorities who violate the laW.For overseas organisations or individuals whoat®the law, the department

investigation report, duplicates of the materiald pictures of objects obtained in the investigetiooverseas organisations shall
cooperate with Chinese ICH academic and reseastituitions when investigating in China.

15 |bid, Art 8: The People’s Governments at counteler above shall promote the dissemination ofptfiéection of intangible
cultural heritage and improve the social protectivasciousness of intangible cultural heritage;3tthe State encourages
scientific technology research related to intargihlltural heritage and research on preservatidghade and protection approaches
related to intangible cultural heritage; encouraag#vities such as records, collection and pubbos related to intangible cultural
heritage; Art 34: the schools shall provide edusateferring to intangible cultural heritage acéogdto the regulation by the
department in charge of educational affairs ofStete Council; Art 35: institutions related to goldulture such as libraries,
cultural centres, museums and science museumsat@temic and research institutions; protectiontintstns; arts performance
groups with governmental funds and business pedboes organisations; etc. shall collect and resesmrademic communications
referring to intangible cultural heritage, and cocidoublicity and exhibitions related to intangibldtural heritage projects,
according to their work or services; Art36: thet8tancourages and supports citizens, legal peesahsther organisations to build
exhibition places and succession places for intdegiultural heritage and do the relevant actisibesed on law.

18 |bid, Art 6: The People’s Governments at or abowenty level shall include expenses for the pritecind the preservation of
intangible cultural heritages into the governmebtadget. The State shall support the protectiantahgible cultural heritage in
minority areas, remote areas and poor areas.

7 |bid, Art 37: the State encourages and suppona special advantages of intangible culturaitage resources, and advocates
reasonable exploitation of the representative pta@éintangible cultural heritage and reasonakf@atation of cultural products
and cultural services with regional features, matiity features and potential markets, under tieenise of effective protection.
Anyone who exploits representative intangible aaltheritage items shall support representativeritdrs to organize succession
activities and protect objects and places beingtmeponents of this intangible cultural heritageject. The People’s Government
at county level or above shall support institutitimest reasonably exploit representative intangibléural heritage items. These
institutions shall enjoy tax preference accordmghe law.

'8 Ibid, Art 20, 33, 34, 35, 36.

19 |bid, Art 38: where any staff of departments irmxge of cultural affairs or other authorities wingage in the preservation and
the protection of intangible cultural heritage meg$ his duties, abuses his powers, or practiees! fior personal gain, shall be
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of cultural affairs in government bodies are regiole for giving relevant administrative warnings o
punishment$® Moreover, if anyone’s violation constitutes a ainthe new law rules that they will be subject to
criminal liabilities?* The above rules illustrate that the new law dagtsonly requires that government bodies
have the main role managing and supervising théegtion of the ICH all the time but also set upewant
liabilities for those who violate the law from adrainistrative law perspective. Therefore, thera istrong
suggestion that the new law is more like an adratise law specifically for the protection of ICH.

4.2 Little Help for Private Rights

The entire body of the new law regulates the gawemt and public institutions ‘responsibilities. @rthe
section concerning supplementary provisions mest@rcohesive article on private law. Article 44emithat
relevant laws and administrative regulations shalbly to the exploitation of intangible culturalritege if
referring to intellectual property.22 Apart fromghno article mentions the issue of resolving leghationship
in private law. However, an administrative law aary protect its subject from a public law perspestbut it
cannot assist private legal rights.

Although Article 44 connects the new law with ihéetual property law, it does not actually haveracfical
function in private legal protection now. The reagor this is that there are actually few rulesatedl to ICH in
the current intellectual property system in Chieore importantly, there are natural conflicts betwethe
design of the current intellectual property systemd the character of ICH.

The current Copyright Laf% announced in 2010 only provides legal protectionspecific authors whose
work is a derivative work of ICH, but can do noffifor the groups who hold ICH. It still has onlyeorule
about ICH, which isRegulations for the protection of copyright in exgsions of folklore shall be established
separately by the State Counéil’Actually, it says nothing about the issue of atile rights. However, the
issue of collective rights is the most importanttpehen constructing a comprehensive legal pratactystem
for legal relationship of private law. The ICH refdo:

various traditional cultural expressions transmditfteom generation to generation and being
recognized as part of cultural heritage, and objemtd cultural spaces associated with
traditional cultural expressions, which includeaditional oral literature and relevant
languages; traditional arts, calligraphy, musiqads, drama, Quyi and acrobatics; traditional
technology, medicines and calendars; traditionalirtesy, festivals and folk customs;
traditional sports and carnivals; other intangitlétural heritage®

Due to ICH being transmitted from generation toagation, it has a special character: its birthas only
the result of one or two persons’ intellectual lahdout the result of a group of people’s creatibhe above
group’s creation never stopped, but continues. Mgt more people transmit the ICH and contribute

imposed an administrative sanction in accordantie the law; Art 39: where any staff from the depaats in charge of cultural
affairs or other authorities who engage in the gmegtion and the protection of intangible cultdrafitage infringes the customs of
the investigated subjects and results in serionsemuences, they will be imposed with an adminis&gaanction in accordance
with the law.

20 |bid, Art 41: where overseas organisations viokticle 15 of the law, the departments in chafgeutiural affairs shall order
them to correct, warn and confiscated illegal esysj objects and materials obtained during thesitiyations; in serious cases, they
shall be imposed with a penalty of not less tha®A@ yuan but not more than 500,000 yuan. If @assndividuals violate article
15 of this law, the departments in charge of caltaffairs shall order them to correct them, wéxent and confiscate illegal
earnings, objects and materials obtained duringnhestigations; in serious cases, they shall gosed with a penalty of not less
than 10,000 yuan but not more than 50,000 yuan.

2 pid, Art 42.

*? |bid, Art 44.

2 Copyright Law of the People’s Republic of China@01

* |bid, Art 6.

% |ntangible Cultural Heritage Law of the People’spiRélic of China 2011Art 2.
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intellectual labour in the transmission. The cohtehICH becomes richer and more complicated due to
number of people’s continual creative and intellattcontributions. Furthermore, ICH has been nosmal
transmitted for a very long time, some of which nieye been transmitted for hundreds of years. Hahce
unfair to accredit one or two persons as the asthand more importantly it is impossible to know take
authors’ names due to the time length. Due to this,fairer to decide that the author of certddi is a group,
who hold and transmit certain ICH from generatiorgéneration. The members of this group can bedakle
holders. Therefore, the rights of the holders bglmna kind of collective rights. All holders inistgroup are the
creators of certain ICH, with any of them able tgog legal rights from ICH, but none of them exduady
enjoying those rights. The collective rights beldagll members of this group. The copyright lavygprotects
work with specific authors. Only a person with authip of a work can claim his or her copyright eran
infringement occurs. In a case the creators of BEélnormally a group in which some creators arenknbut
some may be not known, it is not possible to aehitre standard of specific authors in copyright [atws, the
first question is that whether a group can be thbt tholder of copyright law. Yet, the current coigiht law
does not have the rules related to this aspect.

Besides, current Copyright Law protects work fortai@ duration, normally during the lifetime of thethor
and fifty years after their death. However, theaticn of ICH is a continuing process, which is mest®pped.
Even if the old creators died, more other membdrshis group learn and inherit the traditional klar
knowledge related to ICH. In the inheritance pracéisese members may contribute their intelledatadur so
as to develop ICH. In other words, there is alwag® creation in certain ICH. Hence, it is impossitd judge
authors’ lifetimes and when they died. In other dgrauthors of ICH are always ‘alive’. Therefote tules of
current Copyright Law are not applicable for ICH.

In addition, the Copyright Law cannot protect rets’ rights. The recorders of ICH are those whioelstly
record knowledge, skill and development relatedd. Some of them may conduct some intellectuablab
when recording® Nevertheless, their intellectual labour does ndiieve the lowest threshold of what the
Copyright Law requires: originality. However, th&ontributions should be respected. They also shbale
some rights but the Copyright Law offers nothingtirs regard.

Definitely, the trademark law need not have a nemuent that the registrant should be specific per$ais
is because the collective mark and certificatiomkma the trademark law requires that the registedrould be
an organisation, association or other institutidie issue, however, is whether the qualificationtlus
organisation, association or other institution esgnts a certain group as a whole.

Because the characteristics of ICH do not matchrtifes set up in the intellectual property systénis
difficult to use this system to achieve the purpoB¢éCH protection. Unfortunately, the new law aldoes not
provide detailed rules to resolve this gap.

Actually, the new law provides detailed rules aboepresentative inheritors, who are the most releva
stakeholders with regards to ICH protection besidesernment bodies. It mentions the representative
inheritor's obligations, which are the transmissiand cultivation of talent, preservation of objeeisd
documents related to ICH, cooperation with ICH Btigations made by the department of cultural effand
other relevant institutions, and the attendanceublic publicity related to ICH? However, all of the above are
not private civil obligations. Although the new lawas rules that require government bodies at oveabounty
level to support the representative inheritor inhbfnancial and other resources, it says nothibhgué the
representative inheritor’s private rights beingilciand commercial. Fortunately, nearly all repreatne
inheritors can protect their private legal rightsough intellectual property law. In fact, thosecradited
representative inheritors normally do not only reilyetransmit ICH, but also contribute intellectisbour when
transmission. Therefore, they create work thatvdéegifrom ICH. Due to achieving the standard ogioslity

% For example, some folk songs may have differergioms or lyrics or lyrical omissions due to oralrtsmission. The recorders
shall unify the different versions of the songsywics, or even add some lyrics to omitted partewhecording and collecting. They
provide intellectual labour in their behaviour wherifying different versions of songs and lyricedahrough adding lyrics.
27 \hi

Ibid, Art 31.
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stated in Copyright Law, these ICH works can beardgd as general work that is protected by Copt/tiglwv.
It is no problem for the representative inheritarsclaim their relevant rights based on law wheooemtering
infringements.

However, the representative inheritor mentionece taly aims at individual inheritors rather tharowy
inheritance. As a matter of fact, there are marifd@ansmitted by local groups. These groups mafaivély
villages as a whole, all residents in a certairaarecertain minority or other groups. Some ICHs aacredit
certain people as representative inheritors irati@ve groups. For example, a traditional handmkitlensay be
held by a group. All members of this group holdstskill, but some members’ skill may be more mdstexo
that other members can learn from them. These membi#h masterful skills can be accredited as the
representative inheritors. However, some ICHs mepedd on a group’s power when making or performing.
typical example is some folk dances that can omlypbrformed by multiple persons, rather than onéwor
persons alon& Generally, these kinds of dances are transmittedllages in one area or in a family village.
For the above ICH expressions, it seems unreasenabhccredit certain people as representativeritong
Nevertheless, the new law intentionally ignoresghenomenon of group inheritance.

In addition, the new law also does not mention iothieritors being closely related to ICH transriaes
such as recorders. It also has no rules referaliitd party utilisation.

A comprehensive special law for ICH should havesulegulating the behaviour of government bodies an
other public institutions from a public law perspree, but should also rule on the rights and oliayes of all
beneficiaries and other users. Nevertheless, thelan® only resolves the issue when there is no cehgnsive
and unified law to protect ICH and does not pagrdibn to resolve the deficiencies in the intellattproperty
system to protect ICH.

Furthermore, the definition of ICH in the new lawsdribes six ICH categoriéSwhich actually embraces
traditional knowledge (TK) and traditional cultuextpressions (TCES). Yet, the new law uses a tegal ‘ICH’
rather than using the terms TK and TCEs, for thep@se of covering all traditional cultural express, related
objects and cultural spaces. The term ICH usedhé riew law is referenced by tl@onvention for the
Safeguarding of the Intangible Cultural Heritagenstructed by the United Nations Educationale&tfic and
Cultural Organisation (UNESCO). In fact, howevdre tuse of the very wide ranging term, ICH, is not
applicable when setting up detailed rules laterceomng private law areas to specifically proteettain ICH
categories. After all, the legislation for TK istncompletely the same as that of TCEs. Furthermomest
international documents and drafts made by WIP® dis not use the term ICH but adapt a more specific
classification such as TK and TCEsTherefore, if the new law tries to add more contetated to private law
in the future, the term ICH used in the new law rbaynot particularly suitable anymore. It seems #hhetter
approach would be to construct special laws forand TCEs from the point of view of private law. Tinedel
for special laws is similar to the current intetlegad property system. The special laws should ales that are
cohesive with the new law. In this case, the new &nd special laws would construct a comprehensive
protection system for ICH in relation to both paeldw and private law protection. Therefore, thev itaw only
resolves part of the public law protection issued & far away from achieving comprehensive pradecof
ICH.

8 For example, the Tongliang dragon dance in Champ@ity in China is generally a group dance. It bardivided into several
styles, with most of them requiring being perfornbgdmore than 10 people. Thus, it is not possibteofie or two persons to
perform the dance alone.

“ Ibid, Art 2.

% The WIPO Intergovernmental Committee on Intellat®roperty and Genetic Resources, Traditional Kedge and Folklore
(IGC) is undertaking text-based negotiations fer dbjective of reaching agreement on text abountennational legal instrument
(or instruments) that will ensure the effectivetpotion of traditional knowledge (TK), traditionalltural expressions
(TCEs)/folklore and genetic resources. World Ietetlial Property Organisation <http://www.wipo.tkitén/igc/>.
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5. Conclusion

The Intangible Cultural Heritage Law is a milestémeChina’s protection of its intangible culturaritage. The
law is intended to better preserve the nationdliti@ns of historic, literary, artistic or scientfvalue. The
intangible cultural heritage draft law as a whadeuses on creating government mechanisms for caialg,
protecting, and promoting intangible cultural hegié.Concerning the issue of the protection of ICHn@ludes
significant content referring to law, economicsgisty and even politicsDespite some potentially beneficial
aspects of the lavgpecial protection system for ICH should not oniybeace administrative rules to safeguard
against government behaviour, but should also dechelevant civil and commercial legal rules asfeguard
for rights holders. Moreover, the new law shoulsgiéhenore specific rules for the purpose of resohgags, such
as natural conflicts. It is regrettable that thisrao rule in relation to this in the new law ahdttthere is only a
special administrative law for ICH.

With one of the world's few continuous civilizatidnstories, China has a wealth of intangible cualtur
heritage. Laws and regulations must be enactedfegsard China's cultural security. The IntangiBldtural
Heritage Law is a timely remedy. The legislatioreigected to ensure the better preservation otohetry's
cultural legacies. The enactment of the intangiblléural heritage law will help raise awareness agnthe local
governments and individuals of how to better pneséneir precious cultural legacies.

However, there are still problems and loopholdse @announcement of the new law is just an initiepp $n
the right direction and more than likely the easte® for now.
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