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Abstract: Courts are experimenting with new technologies résponse to
increasingly crowded dockets. Videoconferencingbé&ng increasingly employed to
streamline legal proceedings and provide the accgseater access to justice. The use of
videoconferencing has spread through the federdl state court systems. While no
criminal trial has been conducted entirely by vidatferencing, it has been used in
arraignments, bail, sentencing, and post-convictibearings. The impact of
videoconferencing technology on the legal procksaiever, has yet to be measured in any
systematic way. Of prime concern is the impacthif technology on the attorney/client
relationship and their private communications. ti€siargue the use of videoconferencing
calls into question the ability of attorneys andemis to communicate effectively,
undermining effective representation by counséi. this first of its kind study, this article
examines the impact of videoconferencing on privedenmunications and the wider
implications of the impacts of technology on cililerties. Through a marriage of social
scientific and legal analysis, videoconference gtgvcommunications are analysed with
empirical data and conclude with a discussion ofwhthe negative aspects of
videoconferencing can be lessened, avoided, angifeedied.

1. Introduction

In recent years, courts have increasingly turnedideoconferencing as they struggle to balanceelarg
caseloads and limited resourc¢esAlthough scant data is available on its actua, isis clearly being
used in courts across the country in a varietyriofiioal proceedings, particularly to connect outofirt
defendants with their attorney in the courtrodom.The impact of videoconferencing on private
communications between attorneys and clients hastoyde systematically studied. The essential
guestion is does videoconferencing dilute conitati guarantees to legal counsel or by limiting
communication between defines attorney and client?

A trusting and thorough communication, both diraetl nuanced, between attorney and client must
be established and maintained in order for justicee served. It is important to examine the expansion

UB.S, University of Massachusetts at Lowell, 1985A., University of Massachusetts at Lowell, 1987.J
University of New Hampshire Law School (FranklireRie Law Center) 1991; Northeastern University, Dt
Candidate, Law and Public Policy, 2010. The auttmuld like to thank Heather Monahan and Thomas kpen
1 Aaron HaasYideoconferencing in Immigration Proceedin§sRerceL. Rev. 59, 61-62 (2006). (The author states
videoconferencing violate a number of importanbtigthat are fundamental to our concepts of justieeright to be
present in court, the right to confront withessed avidence against you, atit right to effective representation by
an attorney.) Emphasis added.
2 zachary M. Hillman Pleading Guilty and Video Teleconference: Is a Be#mt Constitutionally “Present” when
Pleading Guilty by Video Teleconferen@el . HiGH TECH. L. 41, 41 (2007). (As the author notes, courtroanuind
the country are not perceived as fertile groundste use of new technology.).
3 SeeAlexandra NatapoffSpeechless: The Silencing of Criminal DefendadsN.Y.U.L.Rev. 1449, 1452, 1469
(2005) (Anything that disrupts the free flow of yaie communications between attorney and cliergcéffely
silence the defendant. “... speech is the congiitatly celebrated vehicle by which defendants Haeé “day in
court” enforce or waive their constitutional right®ll their stories to the jury, persuade the pidygf proper
punishmentand communicate with their constitutionally guaradeounsel.). Emphasis added.

24



Private Attorne- Client Communications and the Effect of Videoconfeirgg in the Courtrool

of videoconferencing and ensure that its use isahaidds with the fundamental purpose of the acitess
ostensibly provide$. For courts to enhance a defendants’ sense thatrcoms are fair and just, they
must focus on improving communicatiohs. Effective communication is crucial to ensuringatth
defendants perceive their experience as fair diedtafe’

The effect videoconferencing has on attorney/clipnivate communications in the courtroom is
understudied. Research questions and methodologies have beponsad but not carried outPossible
avenues of research include the effects of videfecencing on legal decision-making, perceptions of
justice, and legal efficiencyThe underlying concern is to determine whetheeo@nferencing in legal
proceedings violates the due process rights ofndiefets or whether it violates a defendant’s right o
confrontation under the Sixth Amendméht.

This article investigates the claim that videocoefeing is detrimental to attorney-client private
communications when the attorney is in the courtrdmt the client is in a remote location, such gisla
or prison. | review the literature and researclthis area to illustrate how this technology isreuntly
being used and the constitutional issues involvddata from the National Center for State Courts
(NCSC) survey are utilized to explore how thesagsscurrently manifest themselves.

Part 2 defines videoconferencing. This sectiom$es on attorney-client private communications and
the theories of how videoconferencing impacts saommunications when the attorney is in the
courtroom and the client is located in a remotation. Part 3 discusses the theories of commubicati
that relate to its functions. A review of Emergavitaning Theory, Information Integration Theory,
Communication Theory, and others offer differenysvan which videoconferencing are handled. Part 4
examines the pros and cons of videoconferencinky @iamples of how the courts have addressed these
issues and how social scientific theories view emmferencing. In Part 5, | examine data from the
NCSC that suggests videoconferencing is havinggathe impact on attorney-client communications,
where clients have no opportunity for private comiations with their attorney when their lawyeins
the courtroom and they are located at a remoteitocd

Little is known about the practical issue assodiatkéth attorney-client private communications via
videoconferencing, specifically in comparing thdfatience between videoconferenced and in person

4 Harvard Law Review Association: Developments ire thaw — Access to Courts: Access to Courts and
Videoconferencing in Immigration Court Proceeding$22 Hwv. L. Rev. 1181, 1182, 1192 (2009)
(Videoconferencing obstructs the fact-finding pigscand prevents courts from fulfilling the adjudiiea function for
which they were designed.).
® SeeM. Somjen FrazefThe Impact of the Community Court Model on Defenéamteptions of Fairnes€Tr FOR
St. CT. INNOVATION, (Center for St. Ct. Innovation, NY, NY) Sept. 208624. (This research focused on the
perception of fairness in different court modelk. was found that the clearer the communicatiorwben the
defendant and all the other participants in thetcancluding his defense attorney, the more pesitheir perception
of justice. This emphasis on clear communicatiagsanalogous to the use of videoconferencing. If
videoconferencing perceptively diminishes commuiices between a defendant and their attorney, tiher
substantive right to adequate counsel and prockedghts has been diminished.).
®1d. at 29. The policy implications detailed by thehr include that effective communication is cali¢d ensuring
defendants perceive their experiences as fairtatccburts should continually work to improve conmications.
" Molly Treadway Johnson and Elizabeth C. Wiggikideoconferencing in Criminal Proceedings: Legal and
Empirical Issues and Directions for ReseargB:2, law & PoL’y, 212 (April 2006). (The authors confirm that ther
is little empirical information concerning the ueé videoconferencing in criminal proceedings. Téféects of
videoconferencing on the behavior of the participareed to be reviewed and its effects on defesteaghts.).
8|d. at 223. Some potential research approaches inthedese of previously developed psychological iesoon
how video conferenced affect communications, egfiggrivate attorney-client communications.
°1d. Questions about the actual effects of videoaenfsing on the perceptions and behavior of paiti in
criminal proceedings can be answered through swamdythe use of experimental design.
10 Gerald G. Ashdown and Michael A. Menz&he Convenience of the Guillotine?: Video ProceeglimgFederal
Prosecutions80 Denv. U.L. Rev. 63, 64-65 (2002). (If efficagnis the issue, then the authors offer the example
the efficiency of eliminating juries. “Without jias there would be no evidentiary objections, nedndor
conferences at sidebar, and, of course, no juipetaltions. Although defendants might obtain sdraeefit from
the increased efficiency achieved by eliminatinggs, it would be trivial compared to the benefiitshe government
and the cost to defendants of not being tried by {eers.”).
11 SeeAnne Bowen PoulinCriminal Justice and Videoconferencing Technolodye Remote Defendarm8 TuL. L.
Rev. 1089, 1110-1112 (2004). (These problematic duresthave not been fully studied; that criticalextp of the
defendant’'s communicative efforts will not be coys@ and, conversely, the defendant will not recehe full
import of their attorneys’ communications.).
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communicationd’ The data however, does show there is a differereteeen the quality, indeed even
the possibility, of private communications betwegtorney and client via videoconferencing.

2. Real-Time Sound and I mages

2.1 What isVideoconferencing?

Videoconferencing is comprised of interactive telamunication technologies that allow two or more
locations to interact (via two-way video and audiansmissions) simultaneousfy. Electronic
communications aims to improve the interchange néfrimation between uset$. This technology
permits both real-time sound and images of contiersdetween people in different locatidhthrough
the use of a system of monitors, microphones, casnepmputer equipment, and other deviées.

As the technology has developed and become mowdafile, videoconferencing has gained
popularity in a number of fieldS. The business world praises videoconferencingrasfficient and
economical alternative to face-to-face meetifigshe drive for saving time and money has spurted i
use in the courtroom, with the hope that it womgbiove the efficiency of the administration of jost

With video, transporting defendants is not requitbd risk to those officers transporting and siecur
the defendant during a hearing is removed. Progeneraintain that by keeping the accused in the
confines of jail, his or her human dignity can ketér preserved; they avoid entering a courtroom@nin
orange jumpsuit and handcuffs. Critics do not agree. Some defence attorneys heported varying
degrees of comfort with the procéSs. They believe videoconferenced hearings lack thmity,
decorum, and respect of a personal appearanceeborcourt’  Legal scholars have also expressed
concern over the impact of technology on the dedatid rights, including its effect on attorney/clie
private communicatiof® Other criticisms center on situations where tleéeddant and counsel are
physically separated and cannot freely communicatéhe courtroom is viewed as the wrong place for

121d. at 1104-1111.
¥ Haassupranote 2, at 62.
14 pauline RatnasinghanThe Importance of Trust in Electronic Commer8&e 4 INTERNET RESEARCH ELEC.
NETWORKING APPLICATION & PoL'y 313, 313 (1998). (This research focuses on issdiegust in electronic
commerce. It concludes that confidence in a twlisélationship is necessary to reduce the threathweakdown of
effective communications.).
15 Ernst Bekkering and J. P. Shiigj Trust in Videoconferencing?9:7 ®mmc’'Ns ACM 103 (2006). (This
definition was established many years ago fromhbginnings of the use of videoconferencing-likehtedogy
dating back to the 1964 New York World’s Fair wh#re PicturePhone was introduced.).
18 RosALIE T. TORRES HALLIE PRESKILL, MARY E. PIONTEK, Evaluation Strategies for Communicating and Reporting
204(2ND. ED. 2005)(Cautions that the use of technology impedes comeations and highlights specific strategies
and techniques to minimize such impediments.).
71d. at.62.
18 Fredric LederefThe Legality and Practicality of Remote Witnesdiifesy, PRACTICAL LITIGATOR, 22 (September
2009) (The author is a proponent of videoconfemnéechnology. Indeed, the author states thabesetchnology
improves, there will come a time when physical pneg will never be mandated.).
19 Robert H. Philibosian et aMideo Arraignments and its Potential for use in @eunty Criminal Justice System
LOSANGELESCOUNTY CITIZENS' ECONOMY & EFFICIENCY COMM’'N, 6 (November 2004). (This study states that some
defense attorneys supported the use of videocortfieig because videoconferencing facilities at thericroutinely
enabled defense attorneys to interview in-custdénts without the need to the detention facilityziven the
communication difficulties stated National Center fétate Courts’ (NCSC) surveyséeData Section), a large
Eoercentage makes no accommodations for private comnaations between attorney and client.).

I

2! David A. Davis,Talking Heads — Virtual Reality and the Presenc®efendants in CourtF.A. BAR J.,75:2,27
(February 2001). (The author states that the omomt is more than a mere location with seats faudge, jury,
witnesses, defendant, prosecutor, defense, cowarskhublic observers; the setting that the coantrprovides is an
important element in the constitutional conceptiéa trial contributing to the dignity essentialthe trial process.).
22 Hillman, supranote 3, at 44. (Often concerning the potentidiutieanizing effect of defendants, attorneys, and
judges.).
3 Shari Seidman Diamond et aEfficiency and Cost: The Impact of Videoconferertdedrings on Bail Decisions
100 J.CRM. L. & CRIMINOLOGY 869, 878-879 (2010). (Among the ways that defeis@neys, legal scholars, and
judges have argued that videoconferencing imphisfairness and integrity of criminal proceedingshiat when a
defendant and their defense are physically seghrétey cannot pass notes nor have an impromptspeted
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such experiment¥. Legal and social scientific determinations mustrbade concerning the impact of
videoconferencing on the ability of attorneys alidnts to freely communicate and form a relatiopshi
based on trust. The essential question is, dasogonferencing represent a dilution of the quality
justice?

2.2 Videoconferencing and the Justice Process

Calls are being made for more research into howaddnferencing is used for a variety of criminal
proceedings.26 A foundation for ensuring fairnesshe ability of defendants to consult with their
attorneys at key times. The U.S. Constitution, Biles of Evidence, and the Rules of Criminal
Procedure form the cornerstone of fairness andegiral justice. The Rules of Evidence were written
ensure that proper, useful evidence (i.e. evidathe¢ has high probative value) is admitted while
evidence that does not is minimized. The Rule€rirhinal Procedure are used to tailor the rulethef
Constitution and the Rules of Evidence to a legalcess that considers the elevated standard of an
individual who is accused by the State of a crimbere the individual may be punished by a loss of
liberty or death. Interpretation and alteratadrthese rules jeopardize the chance for a comettiome

in the legal process. Any change in these basas mnust further ensure a correct outcome. Crgatin
more correct outcomes is a benefit to all, ensufiimglamental fairness and establishing legitimacthe
legal process. Many rules impact fundamental éssnand procedural justice. A major rule in the
American legal process concerns the ability ofabeused to confront the witnesses, evidence, and th
state apparatus (the court itself) that threatenliberty. The use of videoconferencing represents
change to the basic rules, and it must be examiithdrespect to fairness and procedural justice.

Every criminal defendant has a constitutional drecess right to be physically present at all caitic
stages of their criminal proceedifig.Where courts have found a defendant’s presermnstitutional
necessity, it generally has been because of thidiort that the defendant’s presence affects peimep
and impacts the outcom®. Client interviews concerning privacy have beeedias a probled. It is
necessary to provide a defendant with a way taagely communicate with their attorn&y.Often, there
is no provision for privileged communications beeémattorney and client via videoconferencihg.

Videoconferencing invariably detracts from the matty/client relationship and the private
communication between theth. It highlights the issues and detrimental impéett tvideoconferencing
has on attorney/client communicatiois. The use of videoconferencing leads to decreasesopal
contact between users and the possible alienatidafendants in the criminal justice syst&m.

conference. Further, there is a diminishment efahility to assess credibility, competence, abtlit understand the
Eroceedings, wellbeing, and/or the gravity of theceedings.). See also, note 59.
4 SeeJohnson & Wigginssupranote 10, at 223. The use of videoconferencingoimrtrooms before its effects of
the technology on the legal process and the rigihtise defendant are fully understood is problemati
% poulin, supranote 12, at 1104. The author states that if \ddaterencing technology reduces client-attorney
contact by separating the defendant from the defett®rney, then courts should instead devote theseurces to
supporting representation of incarcerated defersdamd improving the quality of justice.
28 seeMichael A. Stodgill,Permitting the Use of Videoconferencing in Civil Cdtrment Hearings55Mp. L. Rev.
1001,1016 (1996).
27 SeeHillman, supranote 3, at 41SeeUnited States v. Gagnon, 470 U.S. 522, 526 (1986urts have been
attempting to determine what “physical presenceamseever since.).
28 Djamond et al.supranote 24, at 882. Given the example of sentenaingre the Fifth Circuit determined that
sentencing a defendant by videoconferencing riskes Ibss of the human element. The technology eseat
“disconnect” between a living person and a pictfra person on a screen.
29 philibosian,supranote 20, at 20. The situation cited in the agthighlight the concerns of a public defender and
their client where the public defender’s officetlie jurisdiction mandates physical presence ofidfense attorney.
%0 SeeDiamond et al.supranote 24, at 899. Studies that find that busimesstings differ little from face-to-face
meetings are not analogous to attorney-client aténs at criminal hearings and/or trials. Thealyics of these
situations are different as the average crimin&nmttant is markedly different from that averageiess person in
terms of education, familiarity with videoconferamg technology, and nature of such communications.
s Poulin,supranote 12, at 1129. See note 200. No communicatidimited communications (communications that
limited non-verbal communications) is a problenvidieoconferencing in many jurisdictions.
%25ee Id This article highlights the 2002 caseRafsu v. INSvhere the respondent participated in his heariom fa
detention facility while his counsel, along withettmmigration judge, where convened in a courtraoany miles
away. During this hearing, the reviewing courtogmized that the participants” mutual inability taderstand each
other at times.
33 Harvard Law Review Associatioaypranote 5, at 1189.
34 SeeStodghill, supranote 27, at 1017.
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2.3 TheAttorney-Client Relationship: Communication and Trust

An attorney cannot effectively represent a cliefthaut effective private communicatidh. During a
hearing or trial when the defendant is in detentsord their defence counsel is in the courtroom,
videoconferencing creates major barrier to attoialint communicatior’® Videoconferencing creates
two problems regarding access to counsel: 1) nioigbable to communicate with counsel at all and 2)
limited communication with counsel via vid&0.0One study found, the vast majority of defenceyiens
believe that private attorney/client communicatigsmpossible via videoconferencify. Via video, a
defendant’s confidence in his counsel may be radiumed the crucial trust between attorney and tigen
minimized® In a video appearance, crucial aspects of a dafets physical presence may be lost or
misinterpreted, such as a participants’ demearfaaial expression, and vocal inflections resultingn
inability for immediate and unmediated contact vaittunsef?’

2.4 Counsd and Client

Because defence counsel faces so many difficultiespresenting a client via videoconferencing,ohe
she may be less effectdfal.This may raise objections of ineffective assistanf counsel based on lack
of Attorney-Client private communication or limité such communications, as a deaf client’s attorney
might if there is a problem with an interpretériust as a defendant’s attorney should ensure tbiint

is not prevented from communicating with them beeaaf deafness, a videoconferenced client should
not be prevented from communicating with their mtéy because of videoconferencifig.
Videoconferencing is especially problematic fordevitiary hearings! If an attorney believes that a
situation (videoconferencing) is ineffective, tlzdtorney should promptly advise the court and fdlyma
object for the record, if necessdryA defendant’s ability to properly interact witbunsel, answer or ask
questions, pass notes or view documents is impessih videoconferencin. The criminal justice
system needs to make resources available for eféectient-attorney private communicatidh. Basic
communication between attorney and client is cocapdid and diminished by videoconferencing
separatiorf®

3% SeeMatthew S. Comptorfulfilling Your Professional Responsibilities: Repenting a Deaf Client in Texa39
St. MARY's L. J. 819, 900-901 (2008) (The ability to communidateital to the justice process. Anytime the free
flow of information, especially private communiaats between attorney and their client, justiceessf}.
36 SeeAMANDA J. GRANT, ET AL., VIDEOCONFERENCING INREMOVAL PROCEEDINGS A CASE STUDY OF THE CHICAGO
IMMIGRATION COURT, THE LEGAL ASSISTANCEFOUND. METROPOLITAN CHI. & CHI. APPLESEEDFUND FOR JUST. 38
(Aua. 2,2005)(“We found that videoconferencing is a poor subigtitfor in-person hearings. Among the problems,
we observed deficiencies related @ocess to counsepresentation of evidence, and interpretatiorEnphasis
added.
*1d. at38.
% d.
% Davis, supranote 22, at 28. Via videoconferencing, crucigexss of a defendant’s or lawyers’ appearance may
be lost or misinterpreted. Things like a particigmulemeanor, facial expressions, vocal inflecticarsd the ability
for immediate and unmediated contact with counsehacessary.
“5ee Id
“13eeld
42 SeeCompton,supra note 36, at 855-886. The author highlights tteués that can arise when there is poor
communication between the parties in the courtrodssues like because of the situation, the defatiseney may
not know whether the defendant understands oilisgao communicate.
43 See Idat 899.
44 William M. Binder, Videoconferencing: A Juvenile Defense Attorney'sjpective Wis. LAwYER 1 (July 1997).
(The author states that the defendant will nottkeelemonstrative evidence, diagrams or documéstsssed in the
courtroom, out of sight of the video camera.).
45 SeeCompton, supra note 36, at 900. The “situation” can be ineffeetinterpreting for a deaf client or
videoconferencing where an attorney cannot effelstigcommunicate because of the medium.
48 Binder, supranote 45, at 47. The author relates how Hollywases camera angles and other video techniques to
evoke opinions and emotions and that videoconfémgnio the courtroom may have similar, perhaps temded,
consequences.
47 See Compton, supra note 36, at 901. This relates to defense attsrneiyh deaf clients where translation
equipment may not be adequate or utilized propaslin the criminal justice system where defenseraglys do not
control the videoconferencing equipment.
48 poulin, supra note 12, at 1129. Videoconferencing complicatesafieady difficult situation and will likely
contribute to the problem of marginal or inadequetesentation.
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In a videoconferenced situation, a defendant wislittde or no private communication with his/her
attorney may believe that their lawyer is merelpgassing their case without any real connection to
them. Such a perception can only weaken the edigatney relationshif’

Attorneys and clients typically “size each other’ epaluating each other’s character, demeanour,
experience, the nature of the offense, the defaisdprior record, and a multitude of other facttnat
lead (or not) to the necessary trust for a workilgtionship. Critics argue that videoconferenaingy
impede this trust building proce¥s.Both counsel and defendant are a critical soofdaformation in
determining how to proceed with a defence. Thetooom is the ultimate forum for gathering critical
information, the place where people come face-te-fand exchange information to settle what is
controversiaP® If the face-to-face nature of the process is whakes a courtroom so effective, then the
question becomes whether a virtual presence iffexgiee.

2.5 Attorney-Client Interactions

The human interactions that foster trust in theoraty-client relationship are muted by
videoconferencing? Videoconferencing imposes a limit on attorneyuliprivate communication within
a system that imposes other limits on such comnatipits®® Often, when video is used, the attorney is
in court and the defendant is present on video faodetention centéf. With videoconferencing, some
defence counsels state that they might have a difiireult time presenting their case. The prosenut
and defence present conflicting information. Thiespcution may present evidence to influence the
court. If the defendant is not in court, and canpodvately, effectively communicate with defence
counsel in court, the defendant will likely be hargad in challenging and evaluating such evideridge
to the physical separation between the defendamtcannsel, a defence attorney might find it more
difficult to advise, calm, or control a defendant.

Attorney-client interviews are significant interimts for both lawyers and clierts. Attorney-client
conversations are essentially a cooperative agfilitin a typical attorney-client interaction, infortita
is exchanged in an orderly way. That informationeerns the clients’ goals and the manner in wttieh
attorney will achieve those goafs.These conversations are different from “ordin@tit.” >° A client’s
background, interests, and context for what thewld/a@onsider to be a successful outcome should
precede an attorney’s solutih. Many defendants and counsellors are dissatisfigith
videoconferencing because it fails to supply enoimdrmation about the people with whom they are
speaking® Some scholars believe that the benefits of videferencing flow primarily to the

4° Davis, supranote 22, at 28. Consequently, because of viddememcing, a client’s confidence in his defense
counsel may be reduced, and the critical trust &etva client and defendant minimized.
0 SeeAshdown & Menzelsupranote 11, at 67.
°|d. at 66-67.
%2 poulin, supra note 12, at 1129. The technology changes thecdbadi communication between attorney and
defendant by delivering less communicative infoioratthan by face-to-face contact. And, as such,efswthe
relationship of trust necessary in the attornegrtlrelationship.
%3 SeeNatapoff,supranote 4, at 1473. Privileged communications thatdourt assumes has taken place between
defense counsel and their client include an unaedstg of basic constitutional rights, the rightatjury, to testify,
afpeal, and challenge evidence.
:5 Poulin,supranote 12, at 1129.

Id.
% Seelinda F. Smith, Client-Lawyer Talk: Lessons from @ttDisciplines, 13 GNicAL L. Rev. 507, 512 (2006)
(Attorney-client interactions are essentially caisations and that conversations need to proce&arderly” ways.
ény impediments to these interactions, such asoddeferencing, detract from effective representajio

Id.
*8]d. at 510-512.
¥d. at 513.
%01d. at 523-524.
61 Cameron Teoh et al.lnvestigating Factors Influencing Trust in Video-dimed Communications
(http://portal.acm.org/dl.cfin 313 (2010). (Among the factors investigated wdre use of videoconferencing
technology and communication and collaborativeviis. The study specifically explored the effetivarying the
amount of visual information videoconferencing pars receive about each other on several factdrsist,
performance, social presence, and satisfactionpétformance and task process.).
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government? Some attorneys find the use of videoconferentinge a “surreal experience” in which
clients are turned into a “piece of electronic equént.”®®

Just as with a client who is mentally incompetamtstand trial, a client who cannot privately
communicate with their attorney because of an igadi videoconferencing arrangement is
compromised in his ability to make rational deaisipor to produce ideas and thoughts necessary for
achieving fundamental fairne%s. Attorney-client communication, like competency,riecessary for a
fair trial.®® As with issues of competency, most defence ainare untrained in the use of
videoconferencing. Thus defence attorneys unfamilvith videoconferencing’s inadequacies are
concerned that raising competency issues may wefjatmpact their client’s defencg.

Researchers found that the more complex the thekgteater the need for a richer and more subtle
communication environmeff. The richness of videoconferencing depends orataéability of instant
feedback, the use of multiple cues (such as fasiptessions, voice inflections, and gestures)uteeof
natural language for conveying a broad set of gotscand ideas, and the personal focus of the metfium
Videoconferencing systems are notorious for intoaiy spatial distortion® Internet videoconferencing
is subject to jerky or halting images, depending tba level of Internet traffic and the speed of
connections?

Non-verbal gestures and cues form a large pattefitay we communicate and express oursélves.
Because communicating via videoconferencing ofteesgnts timing difficulties, people have to be
careful not to interrupt and allow others to finisheaking or alter the way they spéakPeople often
need to be coached to look into the camera, andheoviewing monitor, when speaking to give the
impression of eye contatt. In some jurisdictions, the defendant stands leefoe screen, is viewed by
the court and audience, but sees only the juliggiases and stereotypes of attorneys and defesdsayt
influence perceptions of face-to-face versus vidememmunication$

2.6 Communication ver sus Effective Communication

Some of the strongest predictors of believabilitycommunication are the speaker’'s confidence and
consistency® Many non-verbal cues, including gaze and deigtistures, are dependent on the spatial
faithfulness of the video systefh. Any technical problem can render videoconferemaixchanges

®2 Hillman, supranote 3, at 47. The author notes savings in efiicy and security which (especially at this time) a
concerns of the government. The defendant's coscare much more likely to center on constitutioaat
rocedural rights.
% Haassupranote 2, at 64.
6 SeeJoanmarie llaria DavoliPhysically Present, Yet Mentally Absed8 LouisviLLE L. Rev. 313, 318 (2010)
(Impediments to effective representation can takeyrforms. Unlike mental incompetence, videocafeing is an
impediment introduced into the justice system.).
®51d. at 317.
%6 1d. at 318.
67 Gail Corbitt et al. A Comparison of Team Development Stages, Trust arfdrfhance for Virtual versus Face-to-
Face TeamsProceedings of the $Hawaii International Conference on System ScieBe4g2004). (The four task
classifications of increasing information requirense and complexity are 1) generating ideas and splan
(brainstorming), 2 making choices in situationshmand without right answers, 3) negotiating or hasg conflicts
of opinion and/or interest, and 4) executing plémkich includes negotiating differences in powefJhis study
found that virtual teams had higher trust coeffite But this was due to the positive actions #eart took,
regardless of the medium (either via video or fexcéace)).
8 Bekkering & Shim,supranote 16, at 104. Media Richness Theory (MRT) st#tat communication channels
differ in the amount and variety of information yhearry. As criminal defense is a complex, muitidnsional task;
a richer communication media is preferred and igteest form of communication is face-to-face.
Si Torres, Preskill & Piontelsupranoteat 17. Seenfra note 124.
Id.
"L Teoh et al.supranote 62, at 313.
2 Torres, Preskill & Piontelsupranote 17at 208.
31d. at 209.
"4 Binder, supra note 45, at. 47. The author stresses that the wiethe participants in a videoconferenced
Proceeding is important.
® SeeGail S. Goodman et alFace-to-Face Confrontation: Effects of Closed-Circligchnology on Children’s
Eyewitness Testimony and Jurors’ Decisid2&2 L.Hum. BEHAV. 165, 169 (1998).
®1d. at 170.
" David Nguyen and John CannMultiView: Improving Trust in Group Video ConferergiThrough Spatial
Faithfulness CHI 2007 PROCEEDINGSTRUST & ENGAGEMENT 1465 (2007). (Videoconferencing systems are often
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worthless”®  Although body language is considered to be exttgnimportant to people who use
videoconferencing in establishing trust, the apilit read these non-verbal gestures and cues itedif
Non-verbal gestures and cues are vital, espedaliing initial meetings that establish a rappod &ust,
enabling the exchange of information necessaryakeninformed decisions concerning his/her &se.

Because of the quality of the connection or agt¢hefvideo equipment, it can be necessary for all
parties to speak slowly and clearly into the mititope®’ Fast movements are sometimes blurred, or
“freeze” on the screen for two to four seconds kefeturning to live actioff Videoconferencing is a
powerful medium, but without a clear connectioncdn be a bumpy pothole-riddled section of the
information super-highwal? Many believe, in order to support the complex ltiayered processes
required to conduct effective videoconference megs;i it is necessary to have both the prosecutdr an
defence attorney at the same place eliminatingéteel for vided?

Research has confirmed that body language and aaeefgpntact are important contributing factors
for effective remote communicati§n. Further, men and women experience, perceive, @sel
videoconferencing in significantly different wa$’s. Communicating via videoconferencing effectivisly
a learned skill where speaking into the cameraugei®oking at the monitor to see the person witlonvh
they are conversing makes a difference. Whenphaker looks only at the screen (monitor) and et t
camera, it appears to the listener that the spaskwet looking at them. In face-to-face commutiarg
failure to maintain eye-contact is universally ddesed to be a sign of deception, leading to fegsliaf
mistrust®” Humans are highly skilled at perceiving eye-contand the negative effects of failing to
maintain eye-contact and interact smoothly sigaifity impact the promotion and maintenance of ffust

Teamwork is considered to be necessary to the wgrkglationship between an attorney and their
client® Research shows trust is particularly criticalniew relationships and, like partnerships, takes
time to establisfi° However, trust forms more slowly between peopleideoconferences compared to

used in group-to-group meetings where spatial distts are exacerbated and this research concliméssuch
sg/stems negatively affect trust patterns.).
® David M. Fetterman,Videoconferencing On-Line : Enhancing Communicatiover the Internet 25:4
EDUCATIONAL RESEARCHER 23,26 (1996). (Although the research is dated, ¢bnclusions reached are valid.
Situations that have a negative impact on the tyalithe videoconferenced communications will likdegrade the
attorney-client relationship.).
9 Cameron Teoh et alBody Language and Gender in Videoconferencimgp. Sci. Postgraduate Day, 9, 10
(October 2010) (This study identified the importaraf body language and eye- and gaze contact dsawehe
gé)nsideration of gender as important contributiagidrs for effective remote communications.).

Id. at 10.
81 Binder, supranote 45, at 1. The author states that techniaaisfand limitations in the equipment diminish the
quality of the court proceeding and that they miag to the level of procedural and substantiveatiohs for a fair
hearing.
82d. at1.
8 Fettermansupra note 79, at 27. Without a clear connection videderencing has limited usefulness in the
courtroom.
8 Lawrence P. WebsteEvaluation of Videoconferencing Technology Mesazdira Municipal Court NAT'L
CENTER FORSAT. CT1s. (Nat'l Center for Sat. Cts. Williamsburg, Va.) IMay 2009). (The author states that the only
way for videoconferencing to be used in a way ihabth fair and efficient is to have the defenddefense counsel,
and the prosecutor in the same locations (at théaglity) and have their images videoconferen¢edhe judge in
the courtroom. In this way all the necessary paritan view and converse with each other simultasigo
Interactions between the defendant and counsel take place in the traditional fashion including vate
communications. Any disadvantage (or advantag#)dalefense would be shared by the prosecutidiis SEenario
seems to satisfy most criticisms of the technology.
8 Teoh et al.supranote 80, at. 9.
%1d. at 10.
87 Bekkering & Shim,supranote 16, at 105-106. Researcher state that megstitist can be accomplished in
several ways. First, trust may be measured thraediain behaviors such as delegating a task ¢tiera does with
their attorney). Another way is through socidédima games where participants are rewarded fdrehiigvels of
trust (this happens in the attorney-client contetxere clear communications between attorney amtcthat result
in information being exchanged that yield positougcomes for the client). And finally, trust cae tmeasured by
having the participants report their levels of trmis a questionnaire.
81d. at 107.
8 Corbitt et al. supranote 68at 1 and 7. Complex relationships need high levelsust in order to be efficient and
effective. This research concluded that for thesbe established and maintained, participants mes#t work
expectations early in the relationship where tiseids with videoconferencing inhibit work expectasicand trust
negatively impacting the attorney-client relaticipsh
% Ratnasinghansupranote 15, at 341.
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face-to-face conversationts. Trust, like rapport and partnership, takes timeestablish in the initial
phase of relationshif. The trust formed by videoconferenced encountefsagile®® High trust teams
are more effective than low trust teaffis. Research found people involved in videoconferdnce
negotiations there was less trust amongst partitsga

Videoconferencing has issues that interfere witl simooth flow of information between people.
Small time lags in time when people do not know mvkige other has finished speaking along with the
resulting trust issue. Non-verbal gestures and cues contribute meariiggéua conversation, and help
one to determine the trustworthiness of otf{érShere are three stages of trust: 1) deterrenseeb&ust,

2) knowledge-based trust, and 3) identificationeobsust. The first leads to the next, with idiedition-
based trust being the highest form. Further, theebpment of trust is the same for all types of
relationships; be they romantic, manager/emplogebgetween client and attorngy.

Trust in electronic communications reinforces thespect of continuity in a relationship and a
commitment to extend relationships.The more virtual a relationship, the more thegbednvolved in
the relationship need to meet in person. Virtualitideoconferencing) requires trust to make it work
Research shows that technology alone is not entgfrust that breaks down in videoconferenced
situations can be repaired by face-to-face conkatttthen that extra effort has to be madtte.

The richness of communication between people ise®dhe learning capacity that comes from
shared information, which can contribute to a faatel stronger development of trdit. A poor quality
video can create artificial cues associated withgydetrimental to promote tru$t Videoconferencing
systems reduce levels of trust as compared to ttaé@ee meeting®* This research has found that
people exhibit more cooperative behaviours and hgweater trust in their interactions when
communicating face-to-face than in a mediated emvirent'® Videoconferencing also inhibits trust by
distorting conversational turn-taking cues affegtine normal flow of conversatidfi®

°1 Nathan Bos, et alBeing There Versus Seeing There: Trust Via Vi@oRT TALKS, 292 (2001). (The study
examined the emergence of trust in four differeammunication situations: face-to-face, videoconfeesl, audio,
and text chat scenarios. They noted how trust @esan mediated communications.).

92 Ratnasinghamsupranote 15, at 341. Often a limited time is avaiafdr clients and lawyers to establish such a
relationship in a criminal case, especially whée attorney is court appointed or a public defendgcause of this
limited time, trust needs to be established askijuias possible. Any medium that inhibits or reesiche
establishment of trust must be reviewed.

% Bos, et al.supranote 96, at 292. The authors noted that vide@rented and audio communications took some
time to catch up with face-to-face group in devélggrust. Often the decisions needed and théioakhip between
an attorney and a criminal defendant do not hasdithe needed to ‘catch up.’

% Corbitt et al. supranote 68, at 2.

% Teoh et al.supranote 62, at 319. The research explains two plesetasons for a lack or drop in trust. The first
is that due to the competitive, mixed-motive natfréhe environment, people expect untrustworthyavéor and the
body language endemic in videoconferencing reig®iadgments of untrustworthiness. Second, duadhée of
the task, people are less trustworthy.

% Fetterman,supra note 79, at 25. Technological problems can corenfmany sources. Software glitches,
incompatible hardware, improper training of persaroperating the equipment, and outside probleom ervice
providers all can contribute to ineffective videnfarenced communications.

7 Cameron Teoh et alsupranote 80, at 9. Videoconferencing often does hotsor obscures the non-verbal
gestures and cues of attorneys or defendants.

8 Ratnasinghansupranote 15, at 315. Deterrence-based trust is gediidthe fear of punishment and emphasizes
utilitarian considerations to maintain a relatiapstKnowledge-based trust is where knowledge ofdtier person
(attorney to a client) and the information thapassed between the two builds trust. And Ideatifim-based trust is
based on empathy and common values between twdep&forney and client) where this trust revoleesund a
common task such as a court hearing or trial.

%1d. at 313.

199, at 316.

101 SeeBos et al. supranote 96, at 292.

102 Bakkering & Shimsupranote 16, at 105.

103 1d. A slow signal makes it appear that that the speplsnhesitating, and hesitation in answering isegaiy
considered a sign of lying.

104 Nguyen & Cannysupranote 78, at 1466. In face-to-face meetings, @acticipant in the meeting has their own
unique perspective defined by his position. Videderencing usually only has one camera and tinglesiview is
shared by all participants. No matter what anlgéegarticipants take, they all take on a sharedpankaps incorrect
perspective, defined by the position of the camera.

1951d, The authors highlight issues of perspective riavace and the Mona Lisa Effect detailing the dffefctMona

Lisa’s eyes following you as you walk around.

106 Bekkering & Shimsupranote 16, at 105. The authors note the subtlefiésne of voice or eye contact involved
in conversational turn-taking.
32



Private Attorne- Client Communications and the Effect of Videoconfeirgg in the Courtrool

Trust can be difficult to observe and measureait be difficult to build trust via videoconferengin
without meeting face-to-face due to a lack of: jpmpfamiliarity with each other, 2) prior shared
experiences and, 3) expectations of a common fdtlréow levels of trust can be attributed to the: 1)
general uncertainty of the users in technology geabnferencing), 2) lack of face-to-face initial
introductions, 3) lack of enthusiasm and initiatar@ong the parties (attorney/client relationshipd,ad)
the unpredictability of communications betweenubkers-*®

3. Theories of Communications via Videoconferencing

The possible negative effects of videoconfereneirggexamined by some theorists clarifying how peopl
communicate, form working relationships, estabtisist, and make informed decisions. These theories
posit that how information is assessed dependouanitis gathered.

3.1 Emergent Meaning Theory

Emergent Meaning Theory assesses how people consideus elements of a speaker’s story — the story
itself, the level of trust between speaker(s) astegher(s), how effectively information is exchadgand

the degree that the speaker is to be believedcretite a mélange of understandiffg. The medium of
videoconferencing, often largely unnoticed, conttis to the quality of communicatiof!. The medium
often over-or under-emphasizes certain contentroadjudicator without the adjudicator being aware.
Video technology, according to this theory, can erewruthfully capture all of the physical and
psychological cues that humans understand innatelocialized to consider when forming an opinion
about a certain person. Video is two-dimensionhilevreality is three-dimensional. Camera angles,
lighting, and background can either emphasize arimize certain characteristics that are taken into
account when people communicate. The theory maintains that videoconferencing feters with the
“emergent meaning” assessment that users apphetquality of exchanged information and retards the
building of trust necessary to an attorney-cliegiationship. Videoconferencing interferes with and
distorts the process. With videoconferencing, peape less able to detect sincerity or deception,
appreciate cultural differences, or understand verbral cues well as if the applicant was beforectart

in person*? If the medium has such a strong negative impatt people’s perceptions and
communications, then videoconferencing will likelyerfere with attorney-client communicatiots.

107 Ratnasinghansupranote 15, at 316-317.
1819, at 317.
109 Federmansupranote 81, at 435. Some of the elements that dnrigito impacts on videoconferencing might
include: 1) the relative cultural conditioningtefevision itself, 2) participants’ conditioningaéve to video camera
use in surveillance, 3) the effects of distortionexperiencing non-verbal communications, or thioskiced by
shifted eye-contact (through non-alignment of vieyvscreen and camera angle), 4) the effects ofileovinediated
environment may have on encouraging or detectingemi®on and, 5) the effects of the participantdatiee
imbalance in experience with videoconferencing, mgnother secondary and tertiary ground influences.
119 Marshall McLuhanUnderstanding Media: The Extensions of Matew York: McGraw-Hill (1964)SeeS. R.
Ellis, Videoconferencing in Refugee Hearings: Reporthe Immigration and Refugee Board Audit and Eviidna
Committee, (Unpublished report) Ottawa: Governméi@anada (2004).
11! Federmansupranote 81, at 436. The awareness of these effedtseifirst step in mitigating the unperceived
influences of videoconferencing. But awarenesseaismot sufficient to eliminate them. Steps musttaken to
alleviate or eliminate them.
112|d, The author states that in some instances tregstivie issues may not be eliminated from humanitiog.
131d. at 435-436. Videoconferencing, as well as techgywia general, modifies perceptions and manipuléies
processes of cognition, and changes the behavidringeractions with others. The documented negasisues with
videoconferencing and its impact on private attgrcleent communications is reason enough to slovstop the
process until it can be further studied to allevidite negative impacts.
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3.2 Information Integration Theory

Information Integration Theory argues that videdeoencing technology may have little impact on
attorney/client communications in the courtrob.This research, backed by previous studies inelicat
that other factors may be more important than \dédeerencing in communicating and formulating
opinions**® This theory assumes that people use a processnbine or integrate information to form
impressions and communicate idéHs. Most of the research relevant to this theory sstgy that
communication and social judgments, whether towardiwiduals or groups, are the result of a weighte
average of the different sources of available imétion''’ According to this theory, all pieces of
information are not treated equally; some are cmrsid more important and given greater “weight” in
forming relationships and opinions. Ebbesen andd€ai used variables to represent the subjectikeeva
of each type of information a judge uses to comeatei in the courtroom and make decisions. The
authors chose five key variables based on obsejubiges and the types of information most important
to their decision$!® They are: (1) the severity of the crime; (2) deddant’s prior record; (3) the
defendant’s local ties to the community; (4) theoramendation of the district attorney and (5) the
defence attorney’s recommendatidn. It was often noted that both prosecutors and mbefattorneys
often used these factors in support of their recenthations. The main assumption that the authoke ma
and attempt to test is that “... judges would useestype of averaging process to put together thewsr
types of information that they have available wketiing bail...**° The research concluded that the five
variables were the most important factors judgessicier in determining levels of trust. If thesetéas
have a strong impact on communication and conahssithen videoconferencing would likely have little
or no impact on their perceptions of trust (i.el batting).

3.3 Communication Theories

In broad terms, communication theories attemptxfagn how information is conveyed and interpreted.
A pillar of these theories is Claude Shannon’s fimfation Theory of communicatioh® This theory
assumes that “noise” is the enemy of informatitiMoise” is defined as anything that comes betwémen t
speaker and the listen€f. This is shown, for example, by having someond eegext in a quiet room, in

a noisy room, and at a music concert and then mpgjizhe listeners on their understanding of the. tex
Information Theory shows that as the amount of mmnhental noise increases, the amount of
information transmitted is reduced. Noise is aategorized as either physical or semantic. Exesnpf
physical noise include background talking, loud imusr bad weather. Semantic noise refers to

114 Orcutt et al.et al., Detecting Deception in Children’s Testimony: Faatfns’ Abilities to Reach the Truth in
Open Court and Closed-Circuit Trigl25:4 L.HumAN BEHAVIOR 339, 366-367 (2001). (The video in this study was
not interactive but it does highlight the negatperceptions that the viewers had of subject oeaidBecause of
these negative issues it was the conclusion ofgbearch that such technology may not be in theibesest of the
\l/\{istness on video.).

118 SeeEbbe B. Ebbesen and Vladimir J. Konedbécision Making and Information Integration in tleurts: The
Setting of Bail 322: 5 JPERSONALITY AND Soc. PsycHoLoGY 806 (1975). (“This theory is primarily concernaith
the process that allows people to combine or iategsocial information to form impressions and madeisions.”).
17 1d. at 807. Information integration theory employs averaging model to help guide the analysis and
interpretation of the results.

118 |d. at 808. The primary purpose of the research tavadetermine how people, in this case a judgegiates
information to arrive at decisions.

1914, at 812. “There were two purposes of this studlige first was to determine whether the same fatt@swere
important in the judges’ simulated decisions wapldve important in their actual bail decisions.eTecond was to
determine whether or not the same integration mosiedl to explain the results from the full factbdiesign could be
?z%neralized to actual bail hearings.”

121 seeC. E. ShannonA Mathematical Theory of CommunicatjoBeLL SysTEMs TeECH. J. (1948); reprinted in
MoBILE COMPUTING AND ComMm. Rev. Vol. 5, No. 1. 3. (Shannon views a major prabl@ith communication,
especially through an artificial medium such aseeicbnferencing, is that of reproducing a messagefsem one
point to another. The danger of confusion of thessage from the person sending the message (theepada
Receiver is high the more problematic the mediurhe fiegative issues associated with videoconfergrinipedes
communication and interferes with the attorneyrtlielationship.

122 Davis Foulger, Models of the Communication Processttp:/davis.foulger.info/research/unifiedModelOf
Communication.htm2-3 (2004).
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distortions or misunderstanding in the meaningaafds between the sender and receiver, usuallydbase
on false assumptions, resulting in a breakdownomfraunication”® Summarized mathematically, this
theory states:

Capacity = Information + Nois&'

The insidious nature of this type of communicatimeakdown is that the people involved often do
not realize that there has been a breakdown oiizeeda very late in the interaction. In the
videoconferencing context, the more environmentégenthere is from poor technology, poor trainifig o
court personnel, or ignorance of the use of vida@@encing, the less capacity there is for the suser
understand the information transmitted.

Shannon’s communication process is broken-downeight components:

1. the Source — the person sending the message;

2. the Message — sent by the Transmitter and recéiydlde Destination;

3. the Transmitter — the Transmitter has two laydre: 2ound (voice) and (body) gestures of the

speaker, and the method used to convey the souhdemtures, either by face-to-face contact or

via camera and microphone.

the Signal — the Message from the Source that ffoove the two layers of the Transmitter.

the Channel — how the Signal is carried. In thangxe of videoconferencing the Signal is

carried via the Internet or the hardwires thatycére video.

6. the Noise — ancillary signals that obscure or ceafilhe Signal.

7. the Receiver — that which receives the Message ftben Source. In the example of
videoconferencing it is the video monitor from fh@nsmitter.

8. the Destination — the person who hears/receiveMtesage®

ok

Videoconferencing is a classic example of Shannbrftemation Theory. The Message, the private
communications, between the defendant (the soama xheir attorney (the receiver), is confusedHhsy t
video camera and microphone (the Transmitter) erpbor quality of videoconferencing or training of
the operators (Noise) negatively impacts defendguiality of justice. Problems with the Transmitte
Noise as defined by Shannon’s theory creates ingesimmunications between attorney and client.

Other communication studies have focused on issmesiding videoconferencing, that impact
attorney-client communications. Some studies aatelthat attorney-client communications via video
have a great deal of ambiguify. Another study examined the influence of closedit television
(CCTV) in open court and the ability to effectivebpmmunicate, and also came to an ambiguous
conclusion?’ This study explored a fact-finders’ ability totelenine (1) deception or non-deception of a
child’s testimony via CCTV versus traditional triséttings, and (2) the influence of viewing deoepti
and non-deceptive testimony on a person’s ratirg witness’ credibility and defendant’s gdfft. It was
found that there was no support for the idea thettfinders reach the truth better when childrestifiein
open court versus CCTV. Unlike videoconferenci@f; TV is not interactive — it is a visual medium
where a person’s ability to determine decepticessed.

Low credibility is also associated with videocorfiecing*?® As previously mentioned, establishing
trust via video is difficult because non-verbal s@ee unavailable to redf. For videoconferencing to

123 Id

124 Graham WilliamsonCommunication Theopttp://www.speech-therapy-infromation-and-
resources.com/communication-theory.hhvisited 2012).

125 Fougler,supranote 123, at 2-3.

126 Orcutt et al.,supra note 115, at 365-367. This study highlights tmebfematic issues associated with this
technology. Issues of accuracy, believabilitgngistency, confidence, attractiveness, and igtliie are all
detailed in this research. These issues in théegbof private communications between an attormey their client
via videoconferencing, underscore the dangers wfdwuch communication can be diminished to the pafifailure.
27d. at 807.

12814, at 368.

129 Torres, Preskill & Piontelsupranote 17at 178.

130 Teoh et al.supranote 62, at 313. Participants stated that the wissatisfied with videoconferencing because it
did not provide enough visual information about peeple they were conferencing with. They felt theing able to
clearly see each other's’ body language was anntakespect of face-to-face meetings that wereemtbhn
videoconferencing.
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work in the courtroom when an attorney is preserittheir client is being held in prison, some basic
safeguards must be implemented. The introductiaideoconferencing should be gradual, allowing law
enforcement, judges, attorneys, and court admat@s to implement fair and effective procedur@s.
Videoconferencing can have a place in the legatess, but such systems must be employed in a way
that does not diminish trust between partiésResearch has shown that video, whether inteotinot

can lead to a negative bi&s. Data clearly shows that there are issues witlerttiints being able to
clearly and privately communicate with their atieys. Clear, private communication channels must be
established between attorney and client.

Research also suggests that videoconferencing raamdre useful when participants are already
acquainted and have a pre-existing relation§Hifhis is seldom the case, especially with deferslant
represented by public defenders. Important detisiceed to be discussed between an attorney aind the
client prior to going to court. Case strategiest fgathering, and basic decisions (such as plehshe
ramifications of such decisions) are better haghédn person. Studies clearly show that negatiasind
intellective tasks are better performed using factace communicatiolf® Researchers question some
of the basic procedures that happen at many viddemnced hearings. In some jurisdictions, it is
mandated that defence attorneys be physically ptewsgth their client during videoconferenced
hearings® Other studies state that videoconferencing caaliwinate the need to transport defendants
to the courthous&’

Video conferencing is a poor substitute for in-perfiearings>® A courtroom is more than a mere
location. The setting is an important element he tonstitutional conception of American justice,
contributing to a dignity essential to the judigimbcess® In A Theory of Justicelohn Rawls maintains
that fundamental fairness and procedural justidg oa rules that are reasonably expected to be to
everyone’s advantadé’ If a rule does not benefit everyone, it is likéhat the rule is unfair. This does
not imply that everyone must benefit equally fauke for it to be considered fair, only that evergoto
some degree, benefits. A set of rules, properipvied, make up a process. Nowhere are rules and
processes more important than in a legal settifige American criminal court system is a near-pérfec
example of a people’s attempt to put into acti@eiof rules that depends upon fundamental fairaeds
procedural justice. This process-driven activityves for a desired outcome that a defendant usmdo
guilty only if that defendant committed that crifeough strict adherence to the legal processictStr
adherence to the legal process is necessary taesgsmsistency in all proceedings, as well as an
expectation of reliability on the part of the sagiastituting the legal process. It is througmsistency
and reliability that the legal process attains ecroutcomes and legitimacy. A defendant’s spdech
personal, dignitary, and democratic import beyasdinistrumental within a criminal ca$®. Criminal
defendant speech is perhaps the quintessentialpdgarhi the individual defending his or her life and

131 phjlibosian et al.supranote 20, at 22. This research admits that ther@eoblems with the technology and its
implementation. It recommends that more thinkingeds to be done to capitalize on the capabilities o
videoconferencing and that all participants mustikwmgether to identify the problems and mutuallgrkv out
solutions.

132 Nguyen & Cannysupranote 78, at 1467 and 1474. As stated eariepra seenote 132) where research states
that the only way to alleviate the negative effemtssideoconferencing is to have multiple camerad enultiple
viewing monitors, such systems also need: 1) distsiof videoconferencing equipment must mimic tidace-to-
face meetings, 2) image quality must be good endogthe perception of precise eye contact angy@&jectors must
be placed so they are comfortable for prolongedimgs

133 Goodman et al.supranote 76, at 170. The use of closed-circuitedvigien (CCTV) was associated with a
negative bias.

134Toeh et al.supranote 64, at 313-314. A videoconferenced heasrmjten the first meeting between a client and
their attorney, especially a public defender orrtappointed attorney.

135 1d. at 314. A client-lawyer communication, espegialuring initial meetings and pre-trial hearingwdtve
negotiation and intellective interactions betwekent and lawyer.

138 philibosian et al.supranote 20, at 20. Indeed, the jurisdiction in quesiin the article is one where physical
presence of a defense attorney is a mandatory ttmmdif the Public Defender’s participation in vid®nferencing.

37 Webstersupranote 85, at 6. This evaluation assumed thatddfiense attorney and the client were

toggether at the jail facility.

138 Grant,supranote 39, af5.

139 Davis,supranote 22, at 28. The author states that cliefisyideoconferencing, do not behave the same agtho
participating in person in a courtroom due to tlaure of the technology. The author attributes thia lack of
dig]nity, decorum, and respect of videoconfereneigus a traditional courtroom.

140 30hn Rawls, A Theory of Justi¢40-112 (1971).

141 SeeNatapoff,supranote 4, at 1450.
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liberty against the statd? Poor defendants, in addition to their socioeconoand educational
disadvantages, are often represented by publimdefs or low-paid attorneys who lack the resources
and/or time to fully interview and listen to theitients — adding to an often poor client-attorney
communicatiort®®* Proceedings conducted by videoconferencing raisember of concerns that have
not been fully explored, particularly in light dfe growing body of scientific evidence that shovdeg-
mediated personal interactions are perceived afisantly different by the participants and obseny
than in-person interactior!

Many legal scholars believe that the use of vidafa@ncing may cause defendants to underestimate
the importance of the proceedings. Judge Josemfiv@o of the Southern District of West Virginia
believes that no video monitor can exert the sasyelmlogical impact as does a physical presentein
courtroom. The judge in robes, the raised berehwitnesses, the attorneys, the families and afwest
the flags, the seals, and the armed bailiffs drelaiments that invest the solemnity and serioussitiesst
the courtroom warrants. They are designed to inpeelple to reflect on the legal process and their
responsibilities to the law and greater societyneyl are more than mere trappings. The form and the
process are pillars that support the structurenefdriminal justice system just as ceremony andalit
reinforce religion practice¥”> Judge Goodwin further states that videoconferenniay taint the general
public’s perception of integrity of the criminal wd process. He maintains that the court's moral
authority rests on the perception that its proaegsliare humane, fair, and jd&. The criminal court
process depends on this perception, and the cbhorld not take this confidence for granted. Any
practice that threatens to demean the dignity &raiants will likely reduce the respect for the t@nd
imperil the criminal justice system.

Given the mixed conclusions that research has eshahore research is necessary to determine if
videoconferencing has an impact on effective, pev@mmunication and whether that impact, if any,
results in a lack of adequate legal representétiodefendants.

4. Prosand Consof Videoconferencing

4.1 Consof Videoconferencing

Researchers detail the drawbacks of synchronousr@féc communications (communications that
include videoconferencing). First is a lack ofess or experience with videoconferencing technotdgy
Often, court personnel do not have experience witteoconferencing equipment, which creates
communication problems. These problems in turmgbahe behaviour of videoconference users in the
courtroom. It becomes difficult for defendantssee, hear, and understand what is taking placeatad
remote location therefore they do not behave asetfiwa courtroorni®® Some defendants are impressed
that they are “on TV,” which might also alter thaythey behav&?® Not all people are comfortable with
communicating via videoconferenciit. One judge noted that the some defendants areamustomed
and uncomfortable with videoconferencing or spegkon camera that they appear to act ‘“like
zombies.**

A second drawback is failures or problems assatiaiéh videoconferencing technology. Issues
with the videoconferencing equipment are detrimetataeffective communications. Videoconferencing

142 See Idat 1451.
1435ee Idat 1453-1454 .
144 Haassupranote 2, at 61.
145 Ashdown & Menzelsupranote 11, at 68 (quoting a letter from Judge Jos@pbdwin, District Court Judge for
the Southern District of West Virginia, to JudgebRoJ. Cauthron, Chair, Defender Services Committept(5,
2001).
l46| .
147 Torres, Preskill & Piontelsupranote 17at 198-199.
148 Davis, supranote 22, at 27. The author states that many vedehat there was often no proper meaningful,
E)rivate communications between clients, locateal dgtention center, and their attorneys, locatetdrcourtroom.
4% Binder,supranote 45, at 1.
150 Torres, Preskill & Piontelsupranote 17at 209.
151 Davis, supra note 22, at 27. Conversations via videoconfergneire difficult and problematic especially in
situations that are emotionally charged and fillédh anxiety.
152 Torres, Preskill & Piontelsupranote 17at 198-199.
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systems are notorious for the spatial distortidrey tintroducé®® Many videoconferencing systems are
low quality, limited and offer or no interaction theeen client and lawyer, leading to reduced trust
between the two sides with obvious negative outadriielnferior, problematic videoconferencing yields

inferior, problematic communications.

Third is an inability (through scheduling or asesult of the technology) for attorneys and clignts
set an agenda ahead of tiie. Defence attorneys and clients must be able tat @mieead of time to
discuss and strategize the issues of their cadee dgive and take of information exchanged before a
hearing or trial has an impact on what happenbathearing or trial. The defendant may, for exemp
be able to point out errors in the record or prevddme illuminating piece of evidence that willisishis
counsel in the case. Often, such private commtioit® must occur immediately as in a fast-paced
hearing (such as a bail hearing). In this contesdparating the defendant from counsel via
videoconferencing can infringe on the Sixth Amendtright to counsel®® In a 2010 study of the effect
of videoconferencing on bail hearing outcomes, aedeers found that there were “extremely limited”
opportunities for private attorney-client communicas’®’ The results of the research showed that the
average bond amounts rose substantially followtragintroduction of videoconferencing at bail hegsin
and that there was a steady rise in bond levelstave

Another detriment is a reduced opportunity for fpérticipation among videoconference uséts.
Communications in the courtroom, whether they aineape communications between attorney and client
or in open court, are complex. Studies show that more complex the communications, the less
effective videoconferencing is in the courtroomo Be sure, any medium that inhibits confident and
consistent testimony in attorney-client communimagi must be viewed with cautid®. It is clear that
the larger the audience, the more issues emerge wiiteoconferencind®® Studies show that
videoconferencing overloads the cognitive procegsinusers involved in a complex task and biases th
perceptions of one anoth®&f.

Videoconferencing also does not present the sarpertymity for mutual understanding and trust
building that is unique to face-to-face meetittjsVia videoconferencing, an attorney may not gaihge
emotional state of their client! An attorney cannot personally comfort or defemeirtclient by placing
a hand on an arm or shoulder or standing besidelttet before the coutf® In some jurisdictions,
videoconferencing means that there is no propeomppity for meaningful, private communication
between attorney and clielff. Electronic communications often lack security aglibility arising from
issues of trust among useéPs. In some jurisdictions, courts provide a sepatatephone line for

153 Nguyen & Cannysupranote 78, at 1465. The authors state that the walyto alleviate the negative effects of
videoconferencing is to have multiple cameras anllipte viewing monitors available for all parti@ipts.

154 SeeCorbitt et al. supranote 68, at 6-7.

158 Torres, Preskill & Piontelsupranote 17at 198-199.

1% Diamond et al.supranote 24, at 881-882. The author highlight thairdubail hearings judges are required to
make a determination on a defendant’s trustworisinend character concerning the likelihood of amlddnt’'s
returning for trial if released and that the oppoity to physically observe a defendant would asgeffwi information

to a judge in making a determination.

57|d. at 884-885.

1%81d. at 897-898.

19 Torres, Preskill & Piontelsupranote 17at 198-199.

160 Goodman et alsupranote 76, at 169.

181 Fettermansupranote 79, at 25. The more people involved in fideaconferencing process, the more issues that
can arise. Multiple people require multiple poinfsview or a wider angle will result in a diminati of detail in
each participant.

162 James H. Watt et alAsynchronous Videoconferencing: A Hybrid CommurdcaRrototype Proceedings of the
35" Hawaii International Conference on System Scier@¢8002) (This paper reviews the literature ondbsts and
benefits of synchronous and asynchronous interajio

183 Torres, Preskill & Piontelsupranote 17at 198-199.

12;‘ Poulin,supranote 12, at 1130.

188 Davis, supranote 22, at 27. The author highlights four profdeof videoconferencing: 1) the authority for
defendants to appear via videoconferencing, 2)SikeAmendment right of confrontation, 3) the Sixtmendment
right to effective assistance of counsel and, 4) piwcess rights under state and federal constitsiti
187 Ratnasinghamsupranote 15, at. 313. The author defines trust as tiflingness of a party to be vulnerable to
the actions of another party based on the expent#tiat the other will perform a particular actiomportant to the
trustor...” This can be a working definition of ta#orney-client relationship where a defendantumerable to the
actions of their attorney with an expectation tthegir defense attorney will effectively represent anform them
throughout the representation.
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privileged communications between attorney andntlidut even then nonverbal communication is
limited.®® Many attorneys’ experience with videoconferencingolves speaking with the client by
telephone the day before, with no convenient méamattorney-client private communication during th
videoconferenced hearing the day of the hedfihgEven with a private telephone line, extemporaseou
communications between attorney and client viaaddaferencing is difficult’® If the attorney needed
to discuss any point with his client (in a rematedtion) before or during the hearing, everyonéhim
courtroom would have to leav&. The need for attorney-client confidentiality rensl videoconferencing
cumbersome and impractical if the courtroom needset cleared for every questibi. The court also
deemed “private” any attorney-client communicat@md the communications could not be used in
anyway by any party or agency since the securith@transmission was in questig.

And lastly, videoconferencing may not suitable fasers unfamiliar with communicating
electronically!™ Attorneys and clients not familiar with videocergncing communicate less effectively,
and can do themselves harm by projecting themsefvesnegative light. As noted previously, child
witnesses who testified via Close Circuit Telewis@CTV were viewed as less believable that those wh
testified face-to-face despite the fact they tistifnore accuratel/> Surprisingly, witnesses on video
were also viewed as less attractive, less inteitigiess accurate, and more likely to make up gySté
Due to the negative biases toward witnesses us®f\C attorneys may want to limit its us€. The
lessons learned from CCTV must be applied to vidafarencing.

4.2 Prosof Videoconferencing

Proponents of videoconferencing claim that the mmedias no adverse consequeriéésHowever, these
studies do not consider the special relationshipvéen attorney and client. One study found no
difference in the quality of cancer genetic coulirsgldelivered to the patient via video versus fexe
face by a doctor. This was due to the fact thermftion was delivered to the patient quickly (lokwvg

the anxiety of waiting for such news), and not frtiva differences in the medium. This differs frtme
attorney-client scenario, which requires informatto be exchanged for a defence strategy, ratlar @h
one-sided delivering of new& Another study claims that that contact betweeropfe via
videoconferencing builds trust in the absence of ather contact at alf® Of course, some contact is
better that little or no contact. Further, anothrdy states that jurors predicted deception Iohikl
witness via video as often as face-to-face. Thisdy differs from the present analysis of

188 poylin,supranote 12, at 1129.

189 Binder, supranote 45, at 1. The author details the only wayteld privately speak with his client during the
hearing was to request that he judge clear theeectiurtroom.

170 poulin, supranote 12, at 1129-1130. The defendant cannot aseenbal communication to interact with their
defense counsel. Similarly, defense counsel wilveh difficulty giving advice. The loss of non-vatb
communication on the attorney/client relationstap be significant.

171 Binder, supranote 45, at 1. Such procedures may lead to inchéffect on attorney-client communications by
making them so cumbersome that attorneys are egltith use them for fear of slowing the processrdtwa point

\{ggere the other participants (judges, clerks, omgosounsel) become exasperated.
Id.

173 Id

"4 Torres, Preskill & Piontelsupranote 17at 198-199.
178 Goodman et alsupranote 76, at 199. Any warping of perceptions imouwnications would detrimentally affect
f\}é[orney-client communications.

177|d'

178 | ederersupranote 19, at 22.
17 seeJordanna Joaquina Coelho et aln Assessment of the Efficacy of Cancer Genetic @bngsusing Real-
Time Videoconferencing Technology (Telemedicine) gaoed to Face-to-Face ConsultatiorEl Eur. J. CANCER
2257, 2259-2260 (2005). (This study concludes tiggoconferencing is effective for providing infeation in a
doctor-patient relationship. This type of commuaiicn differs from attorney-client communicationtire courtroom
in obvious ways. The fast pace of the courtroord #re adversarial nature of the proceedings arentbee
prominent differences.).
180 SeeDominic Thomas and Robert BostroBuyilding Trust and Cooperation through Technologyapgtibn in
Virtual Teams: Empirical Field EvidencénFo. Syss. MGMT. 25:45 45, 51-54 (2008).  (When traditional fame
face meetings are not possible due to cost andriangred for travel, business people using vidaéencing can
regain some of the lost connections and trust titraachnology adaption and specific managemennigohs. The
technology adaptions included better training agdigment to facilitate the task and the managenegttniques
included a more cooperative model to establisit aind integrity among the participants.).
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videoconferencing involving the interaction betwedient and attorney in that the study did not ireo
interactive video (merely a one-sided taping ofitesny), involved children rather than adults, and
involved witnesses and not clients representecbmsel 8"

4.3 Examples of Videoconferencingin the Courts

Videoconferencing is most frequently used for deghidefendant, following arrest. At this stageain
criminal proceeding, the court, counsel, and théemltant have important functions to perform.
Communications with defence counsel define the mpatars of a defence strategy and begin the
relationship of trust necessary for proper repriedEm of counsel. These initial attorney-client
interactions require a delicate feel for the defanidand the case. A defendant with informatiort tha
changes the dynamics of the case must be ableviatgly communicate this to his attorney as eady a
possible.

In many courts, videoconferencing is being emplotgedvoid bringing defendants to the courtroom
for certain proceedings. Case law on this sulggtends back fewer than twenty years, but shetis dig
the use of video both in the trial and non-triggsts of the criminal court process. The followtages
detail federal court decisions during the first e@@nce/arraignment, testimony, and sentencingh Ea
stage is unique and has different consequence rongehe impact of interactive video. During thre-
trial phase, the impacts can be especially imptrtaBecause most cases do not go to trial, the
determination of whether to reach a plea agreemedtwhat the terms of the plea agreement might be
are especially impacted by pre-trial procedures.

4.3.1 Arraignment

In Valenzuela-Gonzalez v. United States Districu@dor the District of Arizona (915 F.2d 1276 1990
the court held that arraignments of an accused takstplace in open court with the accused phylgical
present in the courtroom.182 In this case thetcodthe court cites the Federal Rules of Criminal
Procedure, Rules 10 and 43, as its basis for ruligle 10 states:

Arraignment shall be conducted in open court andllsbonsist of reading the
indictment or information to the defendant or stgtto the defendant the substance of
the charge and calling on the defendant to pleaeth. The defendant shall be given a
copy of the indictment or information before beajled to plead®®

Rule 43 states:

(@) Presence RequiredThe defendant shall be present at the arraignnatnhe
time of the plea, at every stage of the trial idahg the impanelling of the jury
and the return of the verdict and at the imposita@dnsentence, except as
otherwise provided in this ruf&*

The court did leave room to allow the Federal Rdé<Lriminal Procedure to be construed more
broadly in future decisions, by including the allnwee that “substantial compliance” with Rule 10 mig
include interactive video. At this time there haeen no federal challenges to altering the caiasd
on video arraignments.

181 Holly Orcuttsupranote 115, at 365-367. This research found ppetitts that observed videoed witnesses were
able to discern the truth. But the study also tbtivat videoed witnesses (children in this studgjewiewed as less
accurate, believable, consistent, confident, dftracand intelligent.
182 gee Valenzuela-Gonzalez v. United States DistigeiriCfor the District of Arizon®15 F.2d 1276, 1280-1281
1990. (Videoconferencing was proper absent a stgttiat the procedure was necessary as opposehverdent.
“Arraignment by closed circuit television constéata violation of Federal Rules of Criminal Procedifeand 43.”
“Absent a determination by Congress that closediititelevision may satisfy the presence requirenoérihe rules,
we are not free to ignore the clear instructionRofes 10 and 43.”).
183 Fep, R. CRIM. P. 10.
18 Fep. R.CRIM. P.43.

40



Private Attorne- Client Communications and the Effect of Videoconfeirgg in the Courtrool

4.3.2 Testimony

In Maryland v. Craig(497 U.S. 836 1990), the court reviewed the gaastif whether the confrontation
clause categorically prohibits a child witness iohéld abuse case from testifying against a defenda
trial by one-way closed circuit television (outside defendant’s physical present®).The court found
that such testimony did not violate the confromtatclause but the prosecution must show a finding o
“necessity” on a case specific basis. In this csecourt state that a defendant’s right to cotftion is
not absolute and that Sixth Amendment rights mashterpreted in the context of the necessitietsialf
and the adversarial process. The court articulatedo-part test that must be met to deny conftana
(1) to further an important public policy and (2have the reliability of the testimony offered isi@twise
assured® In theCraig case, the court identified the protection of aigldas an important state interest.
To satisfy the second requirement of the testcthet stated the testimony was reliable in thatciéd
witness was: (1) deemed competent to testifyu(@er oath, (3) the defendant, the judge, anduhe |
were able to view the demeanour of the child winthsough a video monitor during testimony and, (4)
the defendant retained the opportunity for contermpeous cross-examinatidf.

The Craig case, a five to four decision, sparked a strosgettiting opinion. In the dissent, the four
quoted the Constitution’s Sixth Amendment directiyn all criminal prosecutions, the accused shall
enjoy the right ... to be confronted with the witressgainst him*®*® To these Justices, “to confront”
plainly means to encounter physically, face-to-faddie Justices also held that if this is a defedhe
Constitution, then it should be amended by propecedures, not by judicial pronouncemé#fit.

The issue was further exploredtitarrell v. Florida (709 So.2d 1364 19983 In Harrell, the court
held that the admission of a victim’s testimony witeractive video did not violate the defendamigght
to confrontation®® In this case, the victims were tourists visitthg United States from Argentina who
was assaulted and robbed while on their way taaitport to return home, the court refined the tveotp
test articulated in th€raig case. Part one of the test states the use ohatiee video must: (1) be
justified, on a case specific finding, based onadngnt state interests, public policies, or netessof
the case and (2) must satisfy the three elemernterdfontation, that is, the oath, cross-examimatand
the observation of the witness’s demeanStirThe first part of the test was satisfied in tte victims
were home in Argentina, beyond the subpoena pofvireccourt, in poor health, and that their testiyo
was absolutely essential to the case. The secaridvas fulfilled by the interactive video transgitn
by swearing of an oath, the opportunity for intéirgccross examination, and video monitor’'s imatgg t
allowed observation the witness’s demeanour. Hhaerell case gave further precedent to the use of
interactive video as well as further refining thteations of when it will be allowed.

United States v. Gigantd 66 F.3d 75 1999) concerned a violation of thekegeer Influenced and
Corrupt Organizations Act (RICO), RICO conspiracgnspiracy to murder, extortion conspiracy, and a
labour payoff conspiracy’® The court ruled a witness’s testimony via two-welpsed circuit television

185 5ee Maryland v. Craig97 U.S. 836, 848, 852 1990. (The Confrontation aeflects a “preference” for face-
to-face confrontation at trial and that preferemoast give way to necessities of the case and puyldicy
considerations. The physical and psychological-eihg of child abuse victims at trial can qualify such a public
policy.).
188 1d. "at 850. “That the face-to-face requirementads absolute does not, of course, mean that it meagdsily
dispensed with.” The majority, in applying theasoning, believed that it could be dispensed. with
1871d.at 844-846.
188 1d. at 861-862. The dissent states that majoritwlignes in mental gymnastics that make the “impossibl
plausible” by re-characterizing the Confrontation uSka as an abstraction of observation rather tharsigai
presence.
189 1d. at 861-862. The dissent opined that the testhefSixth Amendment is clear and meant to protgatrst,
rather than conform to current beliefs that carlifyuas a public policy.
10 5ee Harrell v. Florida709 So.2d 1364 1998.
191 |d. at 1372. The Court recognized that there arescassociated with technological change and tha it
incumbent on the judge to monitor problems thaedten the reliability defendant rights and coudcpedings.
Further, the Court is confident that, when propeadyninistered, this technology will advance botheascto and the
efficiency of the justice system.
1921d. at 1369. The Court stated that there is a stpyegumption in favor of face-to-face testimony.thar, the
burden would be on the moving party to provide sarfigl justification for the use of the technology
193 See United States v. Gigani®6 F.3d 75, 81 1999. (The Court states that téisnology should not be
considered commonplace substitute for in-courtrtesty by a witness. Further, that there are intalegelements of
the ordeal of testifying in a courtroom that aréueed or eliminated by remote testimony.).
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did not violate the defendant’s Sixth Amendmenhtigf confrontatior®® In this case, the witness was
terminally ill and part of the witness protectiorogram. The court reasoned that the testimonynexda
the salutary effect of in court testimony and teenote testimony afforded greater protection of the
defendant’s rights than would been provided bytpeg-deposition, which would have been permissible
under the circumstances. The court reiteratedthi@tight to face-to-face confrontation is not @bte

but qualified the statement, stating that faceatwefconfrontation will only be denied under “exo@pal
circumstances™® The exceptional circumstances requirement wasméte witness. Further, the court
states that the testimony does not have to fulél test articulated i€raig because the situation in the
instant case employed a two-way video system whketteavideo system in Craig was a one-way video
system. This case further defined the use ofaatare video in the courts.

In Minnesota v. Sewe(695 N.W.2d 207 1999) the court ruled that theitesny of a prosecution
witness on interactive television (ITV) did not kite the defendant’s confrontation rights. Here the
court found that the use of ITV was akin to the ofevideotaped deposition testimony, and thus was
authorized. Further, because the witness had tigaamdergone surgery and his physician informesl th
court that the witness would not be able to trdwebh minimum of three months, the court ruled tifnet
video testimony was acceptable. This case furttemified some technology issues inherent in video
testimony. The court held that any distortion e tprosecution witnesses testimony via ITV by
occasional transitory and insignificant static-typerference with the video image and slight tideday
between questions and answers did not precludeffactiee cross-examination or interfere with the
jury’s assessment of the witness’s demeanour. heyrthe court stated that once the unavailabilfta
witness and the necessity of testimony have beemodstrated, the focus of the confrontation clause
analysis shifts to the reliability of the testimonyThe reliability of the testimony of an unavaib
witness is ascertained, for the purposes of cotdtmm clause analysis, by examining four featurél):
whether the testimony was given under oath, (2)tkdrethere existed an opportunity for cross-
examination, (3) whether the fact-finder has thiitglio observe demeanour evidence, and (4) wirethe
there exists and increased risk that the witnediswwongfully implicate an innocent defendant when
testifying out of his presendé. Please note the court used the test introduceteiCraig case and
altered the fourth criteria of the test concerning reliability of testimony from “the defendantamed
the opportunity for contemporaneous cross-exantinatio the risk of wrongfully implicate an innocent
defendant.

4.3.3 Sentencing

In United States v. Navarr@l69 F.3d 228 1999), the court held that sentgnbin interactive video
violated the rule requiring presence at sententfh@he court stated that “presence” at sentencirgnsie
physical presence. The court Mavarro went to great lengths to establish a legal basisphysical
presence being required at senten¢ifigThe Court ran through a thorough analysis of Rilleof the
Federal Rules of Criminal Procedure forming thédatthe physical presence requirement. Furtiher,
court expanded its examination of the definition‘mfesence” by invoking its definition iBlacks Law
Dictionary, Webster's Third International Dictiongrand through the plain, ordinary meaning of the
English languagé” The analysis of the definition focused on the dgofin sight” and whether this key

1941d. Because this technology may provide at least eat grrotection of confrontation rights and the Calatlined

to articulate a clear standar&ee United States v. Johnp@B9 F.2d 702, 708 (2d Cir. 1984)).

195 Seeld. at 81-82. Here the Court embraces a standardr¢deral Rules of Evidence 15 for “unavailable”
witnesses where the decision to allow such testymests with at the discretion of the trial coundawill not be
disturbed without a clear abuse of discreti@ed United States v. Johnp@B9 F.2d 702, 708 (2d Cir. 1984)).

1% 5ee Minnesota v. SewBB5 N.W.2d 207, 213 1999. (The defense counskbhaunfettered opportunity to cross-
examine the witness and did so extensively andcteffdy. Further, counsel was able to explore witnesses
inconsistent statements, confront him with his @amemhbackground, and the jury saw and heard thgseesamination
and the witnesses’ responses. The Appellant coetht¢hat he could not use common “body language”
confrontational techniques, that the jury was degutiof “demeanor clues” (such as face-flushingsypieation,
breathing, and subtle eye movements), and coulda®the whole witness because of the camera angle.

19719, at 212-213. $ee United States v. Gigant®6 F.3d 75, 80 [ Cir. 1999).

198 See United States v. Navart69 F.3d 228, 235 1999. (The district court aviext the defendant’s objection to
being sentenced by videoconferencing and sentérinetb life in prison.).

19914, at 235-237. The analysis is based on FederalsRafl€riminal Procedure 43, the plain language ircB&
and Webster’s Dictionaries, and case law.

200 Blacks Law DictionaryWebster’s Third International Dictionary
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part of the definition is satisfied through videaterencing. The court definitively concluded that
videoconferencing does not satisfy the requireméprresence. The court also touched upon the tgigni
and ritual of physical presence in court as necgdsathe public’'s perception of justice:

The very ceremony of trial and presence of the fiacker may exert a powerful force
for truth telling. The opportunity to judge thendeanour of a witness face-to-face is
accorded great value in our tradition. Transmisst@annot be justified merely by
showing that it is inconvenient for the witnessattend trial. Sentencing a defendant
by video conferencing creates the risk of a diseohithat can occur because ‘[tlhe
immediacy of a living person is losStoner v. Sowder897 F.2d 209, 213 1993. “In
most important affairs of life, people approachheather in person, and television is no
substitute for direct personal cont&tk.

The court opined that video conferencing cannotsfyatthe presence requirement outside of
extraordinary circumstances as well a concerndbiimacy of the legal process.

In United States v. Lawreno@48 F.3d 300 2001), the court reinforced M@varro decision by
stating that “presence” at sentencing means pHysieaencé® The court unequivocally reiterated that
Rule 43 of the Federal Rules of Criminal Procedeires a defendant to be physically presentet th
imposition of sentenc€® The facts of this case shed light on why the teentenced the defendant by
interactive video. At the sentencing hearing, tledendant was unruly and abusive. The defendant
cursed during the hearing, was sarcastic to thet,cand repeatedly boasted of his intention to icomet
breaking the law. The defendant, who was six égit inches tall and weighed about three hundred
pounds, had to be restrained during some of histcppearances by a 50,000 volt stun belt. The
defendant was incarcerated in a federal super-marisecurity facility and was deemed by the Bureau
of Prisons to be “a danger to transport” and ay\dangerous individual due to his past behavio®ule
43 states that a defendant can be removed onlgr‘béting warned by the court that disruptive cohduc
will cause the removal of the defendant from thertoom, persists in conduct which is such as stify
exclusion from the courtroont® The court further stated that the warning wasnéegral part of the
rule, as well as the constitutional underpinningshe rule itself. InLawrence the court found that the
defendant was not given proper notice that his Wieha was disruptive and that such behaviour would
lead to his being removed from the courtroom fateecing. Absent of such a warning, found the gour
the defendant must be sentenced in the physics¢pce of the court. The court further stated:

The government maintains that district courts sthdnalve the discretion to permit video
teleconferencing when circumstances warrant it.e Tile reflects a firm judgment,
however, that virtual reality is rarely a subsgtdbr actual presence and that, even in
the age of advancing technology, watching an ewarthe screen remains less than the
complete equivalent of actually attending it. TB&th Amendment right of a
defendant to be present at trial best ensuresitie to consult with counsel and
confront adverse witnesses. Presence at senteswings additional purposes as well —
it gives a defendant one last chance to physigddisd his case. If we were to hold that
video conferencing satisfies the presence requinemeRule 43, it would permit the
government to substitute such conferences for phygiresence for any defendant at
anytime for any reasoit®

201997 F.2d 209, 213 1993. (“To allow trial by depiosi here (whether by video or written) to subséttor regular
trial testimony would over time invite trial by degition in many, perhaps most, criminal cases. Maiinesses
would prefer not to testify in a criminal trial arwhn often find a doctor who will provide a cursddoctor’'s
excuse,” a statement that the witness’s physicamental health “could” be adversely affected by ihgvto
appear.”).
ZOFZ) See United States v. Lawreris#8 F.3d 300, 302 2001. (At the sentencing hgathre defendant was physically
located at a federal prison in Colorado while hisrel (with the judge, prosecutor, and other cparsonnel) was
located in the courtroom in South Carolina.).
20319, at 304—305. Under FRCP 43 it is necessary tlatifiendant be sentenced in person unless 1) taeddet
knowingly and intelligently waives the right or #)e defendant is removed from the courtroom forsigeznt,
disruptive conduct after the defendant has hesmedthat can be removed from the courtroom. Empledied.
204 Fed.R.Crim.P.43.
205248 F.3d 300, 304 2001SeeFed.R.Crim.P.43see alsd~ed.R.Crim.P.43 advisory comm.1974 n. (making clear
that closed circuit television is not the same @sally being in the courtroom)See lllinois v. Allen397 U.S. 337,
338, 90 S.Ct. 1057, 25 L.Ed.2d 353 (1970).
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This provocative opinion will likely have far reaolj ramifications for future use of interactive e
technology.

5. Data

5.1 Introduction

In 2010, the National Center for State Courts (NESrough a grant from the State Justice Instjtute
surveyed the use of videoconferencing in statetsaimroughout the count”}° This research looks
beyond the survey to address the question of havater communication between defence counsel and
defendant is impacted and examines the relatiortsbtyween the age of the videoconferencing program
and attorney-client private communications.

In the NCSC survey, there were 164 responses. Doetscthat have no plans to implement a
videoconferencing program were excluded, leaving fesponses used in this analySis.The numbers
are based on videoconferencing programs wheretthmeay is in the courtroom and the defendant is
located at a remote facility (jaf}®

5.2 Examining the Data

The data was collected by the National Center tateSCourts (NCSC) supported by the State Justice
Institute in 2010. There were 164 responses freenyestate in the nation. In a first of its kinddy, this
research focused on the breakdown of surveyed saositg videoconferencing when the attorney is in
the courtroom and the client is at a remote locasioch as a jail or prison. It employs social isitiie
techniques to explore the assumptions of proporerdscritics of the use of videoconferencing. dsan
non-partisan analysis of the data, 111 responses wsed from across the nation shedding light en th
realities of videoconferencing. The data and tesaid courts and policy-makers in the use of
videoconferencing and how to move forward with tigishnology in the future. From the responses, 53
responses (of the 164) of the courts surveyed tindicdhat they did not use videoconferencing were
removed. See Figure 1.

Figurel.
surveyed courts using videoconferen
when attorney is in the courtroom
Total Reponse | Responses indicating no videoconfe | Did not Indicatt | Total Usel
164 35 18 111
n=111

Of the 111 courts used in this research, 41 coart36.9%, indicated there is no provision for ptes
communications between attorney and client wheorragly is in the courtroom and the client is at a
remote location. The 41 breakdown into 25 count indicated there is no provision for private
communications with any explanation and 16 thatcag:d there no privacy with an explanation. These
explanations stated answers such as “cannot ensutdbdn’t know” when it came to issues of privacy.

Figure?2

BREAKDOWN OF SURVEYED COURTS USING VIDEOCONFERENCING
WHEN ATTORNEY IS IN THE COURTROOM

NO PRIVACY IN NO PRIVACY | PRIVACY IN | TOTAL
VIDEOCONFERENCING DESCRIBED VIDEOCONFERENCING RESPONSES
DESCRIBED

25

n=111 16 70 111

208 Seehttp://www.ncsc.org/services-and-experts/areaskpegise/technology/ncsc-videoconferencing.
207
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Analysis of the data shows some alarming trendbth©111 videoconferencing programs observed,
41 (36.94%) have no provisions for private commatitms between attorney and client. Without the
ability of a client to communicate with their atbey during a hearing or trial, the quality of legal
representation will likely be diminished. Becawsseh a large percentage of programs enable notgriva
communications between attorney and client, anadysihe quality of communications in such
circumstances is moot.

5.3 TheResults

Specifically in criminal cases the data indicatest tcourts that use videoconferencing across tliema
experience attorney-client communication privasuées between attorneys located in the courtroom and
clients located at a remote facility such as agaprison.

The data shows that a significant percentage &fscé£9.3%) are criminal cases. Of those criminal
cases, 28.8% have privacy issues between an att@me their client when they communicate via
videoconferencing. The importance of private comitations between attorney and client in criminal
cases cannot be minimiz&Y. The diminution of such communications can onlutein less favourable
outcomes (i.e. higher bail amounts, negative redalt pre-trial hearings, guilty verdicts) for ded@ants.
See Figure 3.

Figure3
Criminal Cases and Private Communicat
Via Videoconferencing between Attorney and Client
when Attorney is in the Courtroom

privacy no privacy total
criminal cases 56 32 88
non-criminal cases 12 11 23
total 68 43 111
N=111

The survey results show that a significant numbeicaurt videoconferencing systems (36.9%)
experience equipment failures with physical comptsie These failures concern issues with wiring,
electricity, and basic structural features. Offadures include various combinations of wiringeetrical,
and structural problems with emphasis on bandwidiling equipment, and power issues. These
equipment failures highlight some of the issuehwitleoconferencing. These failures can only tdsul
delays in hearings, less or no communications batwaitorneys and defendants, and increased costs.
See Figure 4.

Figure4
courts using videoconferencing that have experid
equipment failures with physical components
WIRING ELECTRICAL STRUCTURAL OTHER TOTAL | FAILURES
FAILURES FAILURES FAILURES FAILURES
18 6 4 13 41
n=111

209 The research shows that the data for the usedebebnferencing for criminal cases is no betten tha other
cases. In a realm of the law where the ramificetiof error are greater and the standards of phigtier,
videoconferencing in criminal cases has the sambl@ms and issues as in other cases. Videocowrfagein
criminal cases must have higher standards and tides in civil cases to ensure the rights of defensl are not
negatively impacted.
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The findings of other studies reflect these corichs “Many observers regularly witnessed
attorneys and clients becoming frustrated becaheg had no privacy,” said of& “The use of
videoconferencing is marked by persistent probleiitls equipment, presentation of evidence, access to
counsel, interpretation, and assessment of crégljbiteported anothef™* Problems related to access to
counsel took place in one in six hearings (apprax%)?? Problems experienced during
videoconferenced hearing (access to  counsel, aiddefttestimonial, interpretation,
equipment/technological) is 44.5%.

In a separate section, the data shows other commostdems. These problems number 25
accounting for 22.5% of the issues. These probleigklight operator issues including “buy in” (by
judges, clerks, and attorneys), training of equipthoperators, operator error, and scheduling. Figdre
5.

Figure5
Courts using Videoconferencing t have Experience
OTHER COMMON PROBLEMS
COMMON PROBLEM¢ TOTAL RESPONSE
25 111
n=111

The proper training of court personnel to use vi@berencing most effectively would go a long way
in remedying many issues. The lack of experien@mymcourts have with the technology is well
documented and cited in this article. Videoconieneg equipment vendors and social scientists with
experience and training on the proper use of thipewent offer the best way to minimize many of the
negative issues of videoconferencing. Court persbiraining involve the equipment itself and the
manner in which it is used. Some studies have shtvat a number of videoconferencing users
expressed frustration with ineffective technologcéuse of an inability to set an agenda aheadngf. ti
Further, it has been cited that videoconferenciray mot be suited for users unfamiliar with eleciton
communicationd* Trained court personnel can inform attorneys aights that simple things (looking
into the camera rather than the monitor, the plasgraf the monitor and camera, making allowances fo
possible lag times in communications, etc.) wouldndfit more effective videoconferencing
communication. Court personnel who control andmtaédn the videoconference equipment and trained to
be aware of these issues, could ensure a mordiedferse of videoconferencing.

Subpar technology is the most easily remedied. e¥itechnology that offers clear, synchronous
communication is currently available. Private commication between defendants and attorneys on a
secure line can be offered with little technicaffidulty. The problem associated with installing o
upgrading suitable technology is more of a fissalie rather than a technological one. Tight bisdayet
more of an impediment to remedying this issue tmanother.

Proponents often claim that any problems concerniitigoconferencing will be minimized or
eliminated by better technology, The assertion is that as newer video technologiiesv pictures to
become crisper, clearer, and truer to life, whemient and an attorney can establish a trustimgl, a
working relationship. The data does not beardhis The study shows there is little differencénzen
the newer and older programs with the percentagéadafoconferencing programs that offer no secure
privacy for communications between attorneys amil ttlients with programs 0 to 10 years old offgrin
39.1% private communications and programs 10 tpl@8 years old offering 32.4%. Not only is thece n
trend in the newer programs offering a greater grgege of private communications, to the contrary,

210 Grantsupranote 39at 40.
2d, at 51.
21214, at6.
21314, at 36.
24 Torres, Preskill & Piontelsupranote 17at 198-199.
215 There is an assumption among proponents that ras tjoes on that the issues and problems with
videoconferencing will be worked out. Unfortungtehe data does not support this assumption. eéiges used by
court personnel become entrenched and are not etlanigurther, due to budgetary restrictions andtdions, the
videoconferencing technology is not updated anadgenecessary. As such, videoconferencing issuwproblems
become imbedded and are not alleviated over titarse still, the newer programs are often pattermedlder
programs adopting their older procedures and tdofies perpetuating the negative aspects videooeméeng.
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there are fewer newer programs offering such conications. For critics, this is a dishearteningnttéo
say the least. See Figure 6.

Figure6.

AGE OFVIDEOCONFERENCINGSYSTEM AND PRIVATE COMMUNICATIONS
VIA VIDEOCONFERENCING BETWEEMTTORNEY AND CLIENT
WHEN ATTORNEY IS IN THECOURTROOM

AGE OFSYSTEM
0TO10YEARS 10 TO 20+ YEARS TOTAL
PRIVACY 43 23 66
NO PRIVACY 27 11 38
TOTAL 70 34 104

N =104

It is clear that there are issues with videocomfeireg in the courts, especially as it relates toraey-
client privileged communications. It is also clélaat many of these issues can be lessened or ieined
The solution lies in installing or upgrading totabile technology, training court personnel, andcating
all users concerning the strategies for buildingsttrand understanding. These steps are necessary t
enable the fairest and most effective use of vidaterencing when the defendant is at a remoteitmtat
and their attorney is in the courtroom.

Allowing videoconference users to set an agendadbétime would also alleviate another problem
noted by many users - the lack of time available #&torneys and clients to build trust via
videoconferencing. The attorney-client relatiopshione via video requires more time to develop a
trusting working relationship than does a tradiibface-to-face relationshi}® Allowing more private
videoconference time between attorney and clientldvanprove video communications and lessen the
negative impact of the technology. Further, allogvimore time for attorneys and clients to become
accustomed and comfortable with videoconferencefgrie forcing participants to use it under counnoo
conditions would help lessen the findings thatestdtat many users believe they have a reduced
opportunity to speak and fully participate in thdeoconferenced proceedings.

6. Conclusion

It is clear that in many courtrooms today therétie or no private communication between deferidan
and their counsel, which affects their relationshifl representation. The results from this fiesige-
scale empirical study clearly show there is a probl Videoconferencing creates a Hobson'’s choice fo
defence attorneys: they can either appear atetiete site where they will be able to freely configh
their clients but have reduced access to the couthey can appear in court, where they will hgresater
access to the judge, clerk, and file but less actegheir client'’ The separation of attorney and client
will continue to create problems of marginal ordeguate representatiétf. Jurisdictions across the
country use videoconferencing, and while most agre¢he benefits of the technology, critics maimtai
that there is a negative effect on attorney/clmmmunications where no or substandard provisioas a
made for private communications between the two.

Decisions made concerning videoconferencing willehaider implications as other technologies are
introduced into the courts. The introduction ofledconferencing is a gateway to other technologies
gaining a foothold in the courts. Technology dffgreater speed and efficiency in processing defesd
through the courts resulting in cost savings. hest times of shrinking court budgets, saving masey

216|d
21714. at 56.

218 poylin,supranote 12, at 1129.
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popular but the impact of new technologies intradli; the courtroom on constitutional rights andl ci
liberties need to be accessed. While the countsgfadm cost savings and administrative produgtihe
negative effects new technology alienates and dahires defendants. Paraphrasing Justice Brennan in
Bruton v. U.S.if we secure greater, speed, economy, and comemi@ the administration of the law at
the price of fundamental principles of constituabnliberty, then the price is too high.219
Videoconferencing in the courtroom can be remediedorotect attorney/client communications by
instituting proper procedures to ensure free floltheese private communications, safeguarding the
ability of counsel to provide adequate assistance.
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