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Abstract: This article focuses on the importance of free and open access to legal
scholarship and commentary on the law. It argues that full understanding of authoritative legal
texts requires access to informed commentary as well as to the texts of the law themselves, and
that free and open access to legal commentary will facilitate cross-border dialogue and foster
international discourse in law. The paper discusses the obligations of scholars and publishers of
legal commentary to make their work as widely accessible as possible. Examples of institutional
and disciplinary repositories for legal scholarship are presented, as are the possible impacts of
such initiatives as the Durham Statement on Open Access to Legal Scholarship.

1. The Free Accessto Law M ovement
The Declaration on Free Access to Law states that:

Public legal information from all countries andemtational institutions is part of the common
heritage of humanity. Maximising access to thierimation promotes justice and the rule of
law;

Public legal information is digital common prope&rd should be accessible to all on a non-
profit basis and free of charge;

Organisations such as legal information institutese the right to publish public legal
information and the government bodies that createoatrol that information should provide
access to it so that it can be published by otheigs.

The Declaration was first issued by representatbfdsgal information institutes (LIISrom eight areas of
the world at the 2002 4th International Conference Law via the Internet in Montreal. The Montreal
Declaration was issued at a time when other groupse making well-publicized statements regarding th
importance of open acce$® published scholarly and research literaturdénsciences and other disciplirfes.

L A ‘legal information institute’ may be considertxbe:
a provider of legal information that is independent of government, and provides free access on a non-
profit basis to multiple sources of essential legal information, including both legislation and case law (or
alternative sources of jurisprudence). ... They are therefore, in essence, aggregators of public legal
information at a national or sometimes regional level (Greenleaf, Chung and Mowbray 2007, 5).
2 The history and development of the movement fee faccess to law can be found on the web siteeofthrld Legal
Information Institute (WorldLIl).
% The 2002 Budapest Open Access Initiative (BOAIjraef ‘open access’ to scientific and scholarly aese in terms of:
free availability on the public internet, permitting any usersto read, download, copy, distribute, print,
search, or link to the full texts of these articles, crawl them for indexing, pass them as data to software, or
use them for any other lawful purpose, without financial, legal, or technical barriers other than those
inseparable from gaining access to the internet itself.
4 The Budapest Open Access Initiative was issuedebrirary 2002, the Bethesda Statement on Open Ageasishing in
June 2003, and the Berlin Declaration on Open ActeEmowledge in the Sciences and Humanities iroet 2003. For a
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Today, legal information posted by fifteen natioaad regional legal information institutes is lidkkom the
web site of the World Legal Information Institut@/@ridLIl). The site provides search capabilities its own
databases and for databases located on the sitésenfiegal information institutes.

In the Declaration, ‘public legal information’ igfined as:

legal information produced by public bodies thaveha duty to produce law and make it
public. It includes primary sources of law, sucHeggslation, case law and treaties, as well as
various secondary (interpretative) public soursesh as reports on preparatory work and law
reform, and resulting from boards of inquiry. Is@includes legal documents created as a
result of public funding.

Only a minority of legal jurisdictions world-wideffer comprehensive free electronic access to eisgent
legal information through government web sites yptoviding the data to independent sites (Greén(&aung
and Mowbray 2007, 6). In response, the DeclarabiorFree Access to Law proclaims that independwent;
profit organizations have a right to publish pubbégal information, and that governments should/g® them
access to the information so that they can puliishGreenleaf, Chung and Mowbray argue that actesegal
information through Llls and other non-governmemablishers is essential both to fill gaps in ascasd ‘to
ensure that free access is not second-rate adGre=nleaf, Chung and Mowbray 2007, 11).

John Willinsky suggests that ‘access to knowleidgehuman right that is closely associated withahility
to defend, as well as to advocate for, other rigfigillinsky 2006, 143-154). Neither the Declaration on Free
Access to Law nor the other open access declagatsmued in 2002-2003 argue for a right of operesedo
information. Nor do they discuss the possible bafeg a rights-based access argument in the Urilers
Declaration of Human Rights (‘Everyone has thetrigkely to participate in the cultural life of ttemmunity,
to enjoy the arts and to share in scientific adeament and its benefits’), in the International Guevet on
Economic, Social and Cultural Rights (‘The StatestiBs to the present Covenant recognize the right
everyone: . . . To enjoy the benefits of sciengifiogress and its applications’), or, perhaps raggticitly, in the
International Covenant on Civil and Political Right{'Everyone shall have the right to freedom gbression;
this right shall include freedom to seek, receimel ampart information and ideas of all kinds, retiess of
frontiers, either orally, in writing or in printithe form of art, or through any other media af ¢ttioice’).

The Montreal Declaration on Free Access to Law oleser to suggesting a rights-based justificafion
the subject of its concerns than do the other aqumess statements. The Declaration states thaitc gabhl
information ‘should be accessible to all on a noofip basis and free of charge’ (emphasis added, does
declare the right of ‘Independent non-profit orgations . . . to publish public legal informatiorAlthough it

brief, but useful, introduction to the open acamesvement and the economics of open access pulgighidisciplines other
than law, see Willinsky (2009).
® The Montreal Declaration’s distinction betweennmry and secondary sources of law is probably naplicable to
common law jurisdictions than to civil law juristiins. In common law countries such as the Uniidtes, legal
scholarship is usually classified as ‘secondatgréture, and is distinguished from the ‘primargusces of law issued by
bodies with law- or rule-making authority: legislegs, courts, and administrative agencies (Seergilgn®amsfield 2005,
45-61). See also Dabney (2009) (noting that the phragaibtfic legal information” seems to be redundantt’#f legal
information, then of course it's public’).
® (‘Governments may or may not publish the informatthemselves, but competition will help ensure thze or more
versions are available for free access’).
" willinsky bases his position in Richard Pierre Clalscarguments for a ‘right of access to the advemere of science’ and
Jacques Derrida’s for a ‘right to philosophy.” 2¢®0 Lor & Britz (2005), 67 (basing the argumentifdormation rights on
‘the assumption that essential information is adogsource in any society that needs to survivedevelop’).

In May 2011, the UN Special Rapporteur on the Ptinoand Protection of the Right to Freedom of ominand
expression issued a report arguing for a rightookas to the Internet based in Article 19 of thtertrational Covenant on
Civil and Political Rights (La Rue 2011).
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does not argue for a right of open access to legaimation, the Declaration includes language reia
human knowledge and common cultural heritage #stmates with the Universal Declaration of Humaghki
and the International Covenant on Economic, Sauidl Cultural Right§.

2. Accessto Legal Scholarship: The Law Journal

2.1. The Importance of Legal Scholarship

Legal scholarship is written to discuss, explaimd analyze the law, and to point researchers towartinent
authorities in the sources of ‘public legal infoitioa’ identified in the Declaration on Free AccessLaw and
issued by legislatures, courts, and other bodiés laiv-making power, the sources. This literaswpports and
influences the professional work of judges, lawyarsl legal scholars, and explains the law to thsiq

American scholars such as Michael Carroll havedthe linkages between the movement for free adoess
law and the calls in the sciences and other diseplfor open access to research and scholarkatiites.
Arguing for the importance of open access to Iasghblarship, Carroll writes: ‘Access to law mattersaccess
to legal scholarship matters too’ (Carroll 20063)/4He also discusses ‘serving the underserveosethvithout
access to commercial sources of legal informasoiggesting that new communications technologieg laéso
given scholars ‘a duty to make [their] work avai&alo the general (or, for the time-being, Interaetessible)
public’ (Id., 756) (emphasis added).

2.2. The Law Journal

Particularly in the United States, articles pul#idhin legal journals have been the predominant fofriegal
scholarship since the late nineteenth centurythérnJ.S. some law journals, like journals in otllisciplines, are
faculty-edited and peer-reviewed, issued by pridess and scholarly societies, and published bymencial or
university presses. Most, however, are studeneedind published by law schodls.

Student-edited journals are uncommon outside tt&, lhut faculty- and practitioner-edited journate a
significant sources for legal scholarship and comisxy on the law in all countries. Lawyers in tilaw
jurisdictions rely on legal journals not only fooramentary but as sources for the full texts of tdexisions
and for annotations discussing their significanda.civil law countries, ‘legal periodicals, whidre run by
professors rather than students, play a much maperiant role . . . than in common law countriesiimging
new legislation and court opinions to the attentidrihe profession’ (Glendon, Carozza and Pickei8®3).
The practical value of law journals in common lawigdictions is less certain, and challenges to theefulness
to attorneys and judges are frequent, at leadténlt.S. (See, e.g., Edwards 1988, 281in recent years the
Chief Justice of the U.S. Supreme Court has maslr ¢lis opinion of legal scholarship (“InterviewmthviChief
Justice John G. Raberts Jr.” 2010, 3Met recent scholarship suggests that the U.S. &deurts, including

® The Declaration on Free Access to Law places pubtial information within ‘the common heritage fmimanity’; the
Budapest Initiative states that open access tattrature of scientific research will ‘lay the fadation for uniting humanity
in a common intellectual conversation and questkftowledge’; and the Berlin Declaration defines ‘opsccess as a
comprehensive source of human knowledge and cutierdage that has been approved by the sciemtifismunity’.

° One count suggests that 655 of 992 law journaldighed in the U.S. are student-edited (See Lawn3tst Submissions
and Ranking). Research conducted at Duke in Nove2®BD suggests that nearly 300 scholarly journaspablished at
the fifty ‘Best [U.S.] Law Schools’ as ranked byS. News & World Report in 2010 (Danner, Leong and Miller 2011, 44).
10 (‘Law professors seem more and more often corttenalk only to each other--or perhaps to a feweagues in other
academic disciplines--rather than deal with theéofams facing the profession’).

11 (‘What the academy is doing, as far as | can igllargely of no use or interest to people whaialty practice law....it
doesn't help the practitioners or help the judges’)
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the Supreme Court, cite legal scholarship, pasitylin important and difficult cases (Petherbridged
Schwartz 2011, 22-27; Schwartz and Petherbridgé 20859-136452

The continuing publication of law journals in legaistems of all types and the growth in new tideggest
both the ongoing importance of the traditional jmlrarticle and the value to scholars and otherbhaning
access to legal scholarship. In addition, ther@sts of legal scholars and practicing attorneiledh blogs,
wikis, and purely electronic short-form articlesbfished on law review web sites have prompted dpdon
about the potential of these new forms to improwenmunications between academic lawyers and the bar
(‘Blogs and Scholars’ 2007, 22) and to alter tharutels of scholarly discourse in law (Leiter 2088). The
need for informed commentary about the law shooldbe in doubt, whether it is published in tradiad print
journal formats, in all-electronic journals (enhadgerhaps by the emerging communication toolfi@fweb),
or posted in new shorter forms using those tools.

2.3. The Access Principle

Is this literature accessible to all who will behé&bm it?"* The proposition that scholars have a responsildit
make their work widely available through open asamgechanisms has been forcefully developed andedrigu
John Willinsky’'s 2006 book: The Access Principle.llsky’'s ‘access principle’ states that a schblar
‘commitment to the value and quality of researctriea with it a responsibility to extend the ciratibn of such
work as far as possible and ideally to all whoianmterested in it and all who might profit by &Eor Willinsky,
the transformation of journal formats from print ¢mline means that researchers and scholars, sighola
societies, publishers, and libraries are obligateo do as much as they can to advance and ingpageess to
research and scholarship’ (Willinsky 20086, xii).

Willinsky argues that ‘open access is also puldimeas’ (Willinsky 2006, 111). ‘The public’s rigbf access
to this knowledge is not something that people havearn. It is grounded in the basic right towh@d., 125)
In law, it can be argued that legal scholars teaparticular responsibility to make their work dahle because
of the impact of law on the daily lives of the piabland the influences of legal scholarship on ¢hato make
the laws. As put by Carroll: ‘the ideas we develapd the arguments we make, affect the interestsights of
members of the public’ (Carroll 2006, 756; see &lsicik and Salzmann 2005).

If Willinsky is correct that the responsibilitied the access principle should be taken seriouslyalby
participants in the scholarly communications precéds important then to consider seriously hoviniplement
them. Those discussions must include not onlyctkators of scholarship, but also the institutitha support
their work. What should commercial publishers, fpssional societies, law schools, law librariaregal
information technologists, and advocates for freeeas to legal information do to ensure that lsghblarship
is as widely accessible as possible? What meansnaiable for making this literature freely andeafy
accessible?

2.4. Access to Law Jour nals through Commercial Databases

Most, if not nearly all, print law journals are \eig available in commercial databases. The maj@rmational
legal databases, LexisNexis and Westlaw each iaclextensive runs of U.S. law journals, with some
international coverage. The U.S.-based Hein Ordereice provides access to a nearly comprehensive

12 For discussion of uses of academic writings in @amaappellate courts, see Sharpe and Proulx (2011)

13 Some of the output of legal scholars may be saifipéo the law of a particular jurisdiction thatwill be of limited
interest to researchers outside the jurisdicti¥et, substantial amounts of the literature may blroader use (See Danner
2007, 386-389).
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collection of U.S. law journals, with full retrosgére collections for most, and recent issues foirereasing
number, as well as an extensive list of internai@nd non-U.S. law journals. JSTOR’s collectidrjonurnals

in law is small, but includes full runs of major3J.law journals and a few from outside the U.S. other
countries, where law journals are usually publisigdcommercial publishers, current issues, somek bac
volumes, and individual articles from new issuesfaequently available for purchase on publisheb giges*

Although much of the content of important journ@islaw is available in commercial databases, it is
important to bear in mind that those works aredally accessible only to researchers affiliatechvistitutions
with the resources to pay for licensed accessdalttabases, or in some cases on a pay-per-dréisie from
the publisher of the journal. There are programprovide low cost or free access to journals ilected
subjects to researchers in developing countriese&eh4forlLife is a partnership of the WHO, FAO, ER
Cornell and Yale Universities, and the Internatiofssociation of Scientific, Technical & Medical Blishers
designed to provide free or low cost access to exoaéd and professional peer-reviewed content online
developing countries. The partnership includegdhprograms: HINARI, the World Health Organizat®n’
Health InterNetwork Access to Research Initiati &ORA (Access to Global Online Research in Agriard)),

a program of the Food and Agriculture Organizatidrthe UN; OARE (Online Access to Research in the
Environment), a consortium coordinated by the WhN&ations Environment Programme (UNEP) (See gelyeral
Willinsky 2006, 101-103). Each of these programsukes on the sciences and provides access toafew |
journals®® The long term benefits of these programs aretijursl by some open access advocates (see infra
sec. 5).

In counterpoint to programs that make availablerjals published in the developed countries of tbetiNto
developing countries, but do not foster creatiow alistribution of local journals, the Public Knowdltge
Project’'s Open Journals Systems (OJS) program makes source software freely available worldwidetfe
purpose of making open access publishing a madglevioption for journals with limited resourcesed<Esseh
2006). Its January 2010 list of journals using Gd8ware includes 678 journals in Asia, 429 in Adi 96 in
Oceania, and 1537 in South America (see Journaig)@pen Journal Systems by Continent).

2.5. Open Access to Law Journals

Lund University’s Directory of Open Access Journ@®AJ) suggests that few law journals are freelilable
on the web. Of over 7,150 journals listed on DO@aly 123 are listed under law. Of those, 29 argliphed in
the U.S. In addition, only a few journals havensid on to the principles of the Science CommonanGeess
Law Program (OALP), a project to promote open agdedaw journal publishing. Since OALP’s Open Asse
Law Journal Principles were promulgated in 200%efiethan 50 law journals (nearly all from the U.Bave
either adopted the principles or indicated thay e operating under policies consistent with them

The number of open access journals listed for Ewurprisingly low, particularly for the U.S., wikeover
650 law journals are published at law schools,fapprofit, but for the purposes of disseminatirgpaarship
and providing educational experiences for studditbes. Yet, although few law journals are listedhe

1 In South Africa, for example, the articles in mosajor law journals are generally accessible ebaitally through the
Sabinet ePublications Law Collection via pre-paidssmiptions or individual article purchases.
15 Somewhat greater access to law journals is pravideugh the activities of the International Nethéor the Availability
of Scientific Publications (INASP) and EIFL (Elemtic Information for Libraries). INASP works withbaut 50
international publishers to facilitate access wirtpublications in in 23 partner countries in Afj the Asia Pacific region,
and Latin America. Publishers with significant laantent include: Cambridge University Press, EBSC&le @engage),
JSTOR, Oxford Journals, Project Muse, Sage, andUthigersity of Chicago Press. EIFL negotiates eledtrgournal
subscriptions on a multi-country consortia basigrking with nearly 50 member countries, and 20 ishielrs and
aggregators, including Cambridge University PreS3AR, Oxford University Press, and Project Muse.

There has been some sense that non-commerciag¢piofial and society) publishers are less awatieese programs
than large commercial publishers (See E-journaksrdlbping Country Access Survey, 2002 (2003), 6 dpen access
issues for society publishers generally see Coone@dt, Busch and Kahn (2010).
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Directory of Open Access Journals (or as signadaidethe Open Access Law Project), many have $ogmif
web presences and (at least in the U.S.) makeeite of at least some articles available in PDFnédron the
journal web sites.

Are the legal information institutes a likely foréar providing greater access to legal scholarship2007,
Greenleaf, Chung and Mowbray acknowledged thatlendmly a small number of journals are available ih
databases, law journals can be considered ‘puggial linformation’ and are an area of possible esgiganfor the
Llls (Greenleaf, Chung and Mowbray, 2007 at 25.20i1, they reported a major expansion of legablsckhip
content in the Australasian Legal Information g8 (AustLIl) Legal Scholarship Library (Greenleaf
Mowbray and Chung 2011, 103). Presently, about BOaw journal databases, mostly from the Australia
Legal Information Institute (AustLll), are listech@ linked on WorldLII's Law Journals Databases palge
addition, WorldLIl's Catalog and Websearch faddilink to and search over 350 journal web siteddawide.

Yet, in a 2009 posting comparing the roles of tHés lwith the major commercial legal information
publishers and lower cost commercial legal infoioraservices, Tom Bruce, director of the Cornelviachool
Legal Information Institute, notes:

When we talk about [commercial] services, we altkirtg about services primarily intended for lawyers
The aim of an LIl — or at least this LII, for my ltagues elsewhere do very different things — iprovide
legal information for everyone.... And that mearst tive serve a type of legal research that is vigfgrdnt —
not naive, necessarily, but different.

If Bruce is correct in his sense that the intendeadiences for the legal information institutes bdiffer from
those of commercial services and vary among the thiékmselves, will the Llls be the best platforrhsnaking
legal scholarship openly accessible? How elsetbararticles published in traditional print law joals be
made fully accessible?

2.6. The Durham Statement on Open Access to Legal Scholarship

One answer, at least for journals published atewéainstitutions, is through action by the joumddemselves.
In February 2009, the directors of the law librare a dozen major U.S. law schools issued the dhrh
Statement on Open Access to Legal Scholarship,hndatls for all law schools to stop publishing theurnals
in print format and to rely instead on electronitbfication. The Durham Statement notes that legsarchers
now prefer to access and use information of alisselectronically, rather than in print, and thasiincreasingly
uneconomical both for law libraries to collect joals in digital and print formats, and for U.S. laghools to
continue printing and mailing print issues of thetindent-edited journals.

Additionally, and potentially most importantly, aoke toward digital files as the preferred format lfegal
scholarship will increase access to legal inforaratind knowledge not only to those inside the legaldemy
and in practice, but to scholars in other discggdirand to international audiences, many of whonmatonow
have access either to print journals or to comraédatabases.

The Durham Statement thus endorses the goals ¢hs%y’'s access principle by urging the publishefs
legal scholarship to make the works they publishliply available to audiences who would otherwis¢ mave
access to them. Because it goes further than cadistfor open access to scholarship by callingaiorend to
print publication of journal issues and complet@ree on digital formats, the Statement forcessaaration of
preservation issues as well as improved accessgal kcholarship (See generally Danner, Leong aitigrM
2011).
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3. Repositories of Legal Scholarship

The idea of replacing the traditional profit-drivgsurnal publishing system with freely availableeopaccess
journals is sometimes referred to as ‘the gold rtmdpen access. Another approach, ‘the greed’ medies not
on reforming the journal system, but on encouraginthors of scholarly works to self-post (or setfrave)
versions of their works on open sites (See genef@liédon 2004)° In some disciplines, including law,
electronic posting in digital repositories makesvreeholarship available much more quickly than é@wd be
otherwise.

3.1 Disciplinary Repositories

Digital repositories generally fall into one of twategories. Disciplinary repositories focus oacsfic fields of
study and are open to papers on the covered suineas from researchers anywh€re_egal scholars in the
U.S. and elsewhere have taken to disseminating ks through postings in the Social Science Re$e
Network (SSRN), which provides repository servides law through its Legal Scholarship Network. The
BePress Legal Repository, part of the Berkeley tEdaic Press (BePress), offers similar services.

Both SSRN and BePress encourage individual schtbarest their works without charge, and allow amgo
to view and download papers posted on their sitEsch legal repository provides a number of feestlas
services, such as subscriptions to email announutsnoé new papers in selected subjects or writtefabulty
members at designated law schools. SSRN makessfibscriptions to its email announcements (called
‘abstracting journals’) available to users in depéhg countries. Researchers can find papers ptst&BSRN
and BePress through Google and other general seagihes.

In law, because they are less commonly grant-fundethor postings of research papers to open access
repositories are driven less than in other fielgsdguirements of funding agencies or governmentdates.
Posting new works in law helps authors make theiv works widely available quickly and supports lsehool
interests in showcasing their faculties’ scholafforts. Bu, is it enough to rely on the initiaiwof individual
authors to post their own works to such disciplnapositories as SSRN and BePress? If law scleoalther
institutional publishers of legal scholarship take responsibilities of the access principle selguvhat more
can they do to help scholars meet those respoitisé#l In particular, what can law schools do tswa that
legal scholarship is freely and openly available?

3.2 Ingtitutional Repositories

In addition to disciplinary repositories, open ax@dvocates also promote institutional reposgorigigital
collections capturing and preserving the intellattoutput of a single or multi-university community
Institutional repositories are intended to showcasholarship and other materials produced at specif
institutions (Crow 2002, 4, 6). The best-knowatfdrm for large multi-disciplinary repositoriesgigned to
house a variety of digital objects is DSpace, whias developed at the Massachusetts Institute cifificdogy.
Smaller scale institutional repositories establishethe school or departmental levels in univiesiaire often
supported by platforms such as E-Prints, devel@pd¢ide University of Southampton.

16 without the labels, the two strategies are alsdosth in the Budapest Open Access Initiative. e@@ecent commentator
notes: ‘we’re rapidly approaching the point whereem OA is the default for new research articleenef it coexists with
TA [toll access, or subscription access] from cariimal journals. Green OA is already the defanitgfhysics worldwide,
and for medicine in North America, for differenasans’ (Poydner, 2011, 36).

" The uses of repositories and other means forrapadcuments and other information vary by disoilSee Borgman
2007, 180-226).
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Institutional repositories are also hosted by alatservices such as BePress'’s Digital Commons.re3sP
Digital Commons customers include universities instkalia, Japan, New Zealand, and Europe, as well a
colleges and universities in the U.S. and a growinmber of U.S. law schools, many of whose papanshe
searched as part of the NELLCO Legal ScholarshipoRi¢ory.

As noted above, legal scholars are not as likelpaaequired to post their works by funding agesae
governments as are scholars in other areas. Bssinnew scholarship may be required or at leashgly
encouraged, however, by new policies at some usities requiring faculty to provide electronic cepiof the
final versions of their articles for deposit in apen access repository. As one example, in May8 2@tk
Harvard Law School faculty voted unanimously to maach faculty member’s articles freely availallean
online repository (See ‘Harvard Law Faculty Votes‘Dpen Access’ to Scholarly Articles’ 2008).

In supporting scholars’ efforts to fulfill their biations under access principle, is there a roled played by
institutional repositories hosted at individual laehools or operated jointly by several schoolsn&sense of
the possibilities might be found in looking at teeperiences of one law school that for nearly laryehas
pursued an open access agenda not only for itegtaubut to expose the scholarship of its facudtyarger
audiences, wherever those works are published.

4. Duke Law School

The Duke University School of Law in Durham, No@hrolina, is a privately-funded institution withal 650
students enrolled in its three year juris doctargpam, 85-100 students each year in its internatidhM
program, several SJD students, and a full-timelfgaaf 58. Duke Law publishes eight traditionalidént-
edited print law journal$® and one all-electronic journ&l. Articles published in the print journals are ashle
through LexisNexis, Westlaw, Hein Online, and ottietabases, as well as on the Duke Law web site.

4.1. Web Journals

In 1998, Duke began posting new articles from iiatgournals on the law school web site, afteridieg that
the benefits of providing free access to the jolsroatweighed the possible effects on print supsoms. New
issues of each journal have typically been avaslail the Duke Law web site in HTML and PDF forntzg$ore
their publication in print. Since 2011, all basksiies of the journals are available in the Duke Bawolarship
Repository. All Duke Law journals are listed iretDirectory of Open Access Journals and are sigieatto the
principles of the Science Commons Open Access LiagrBm.

4.2. Duke Law Scholarship Repository

Duke Law is also committed to maximizing accesalt@cholarship created at the law school, whetinarot it

is published in a Duke journal. The staff of theMichael Goodson Law Library at Duke assist DukanlL
faculty in posting post new works to SSRN and iDweke Law School Working Papers Series on BePress
Digital Commons. Most members of the faculty pdevtheir new papers for posting without promptiotiers

do so in response to regular reminders to make Waks available.

18 They are: th®uke Law Journal (1951-);Law & Contemporary Problems (1933-); theAlaska Law Review (1984-); the
Duke Journal of Comparative & International Law (1991-); theDuke Environmental Law & Policy Forum (1991-); theDuke
Journal of Gender Law & Policy (1994-); and th®uke Constitutional and Public Law Journal (2006-); and th®uke Law
Forumfor Law & Social Change (2009-)

19 Duke Law & Technology Review (2001-).

72



JICLT

Journal of International Commercial Law and Technology
Vol. 7, Issue 1 (2012)

The Duke Law Scholarship Repository aims to inclademprehensive holdings of the final versions ¢f al
works by current Duke Faculty members, and ovee timextend coverage retrospectively to cover wanks
everyone who has taught at Duke. The repositolgshover 2000 papers and is searchable on the Dale
web site, as well as through Google and other géneeb search engines. The repository runs ontdigi
Commons software, hosted by BePress. Becauseptbsitory complies with the standards and protocbtke
Open Access Initiative, its holdings are searchdbteugh harvesters of open access repositoriesjedisas
through Google and other search engines.

5. Dropping the Barriersto Discour se and Dialogue

In the United States, the possibilities for suctidlyspromoting greater open access to legal sakblp are no
doubt made easier by the unique circumstances umbieh legal scholarship is published. The pred@min
publishing model, based on student-edited, insbitaily-published journals, largely removes thefipmaking
interests of commercial publishers as a barrieopen posting of papers in institutional and disogoly
repositories, or to publishing them in open acgesmals. Legal scholars in the U.S. feel fre@dst papers in
the SSRN and BePress disciplinary repositoriesowitttompromising their chances to publish new warks
leading law journals. Infrastructure, bandwidthdather technological issues are of little conderauthors,
publishers, or those seeking to access and usédehalarship. In other parts of the world, lawroals are
more likely to be published by commercial or sociptiblishers with financial considerations limitirigeir
incentives to provide immediate open access tambiks they publish. And, in much of the rest of thorld,
limited bandwidth and infrastructure concerns @esignificant obstacles for all participants in wholarly
communications system (creators, disseminatorsyaacds) (Nwagwu and Ahmed 2009, 84-87).

World-wide, the prospects for improved access gallscholarship (as well as to scholarship in oftedds)
are affected not only by technological limitatiobst by other long-standing and persistent obssacldree flow
of information and knowledge between the developedntries of the North and the countries of thetBou
There is a substantial literature on this subjextich of which focuses on Afri¢d. It is notable in this literature
that the explosive development of information andhmunications technologies in the North is ofteledtias
widening the information gaps between researcherthe North and in the South, and making it harfder
researchers and scholars in developing countriepatdicipate fully in scholarly discourse (See, .£e.9
Arunachalam 2003, 135-137; Chan, Kirsop and Aruakch 2011, 1).

Colin Darch has asked whether the developed casntfi the North will ‘continue to refuse to cooperm
the establishment of an equitable world informatioder, based on entrenched principles of fullldsere and
free flow’ (Darch 1998, 2-6). Have internationabgrams done enough to make the scholarship of dl¢hS
more visible outside the countries or regions wheig produced? As put by Subbiah Arunachalaeseéarch
conducted in developing countries lacks visibilitlobody notices it. Nobody quotes it. It getsiddi in an
obscure corner of the world output of literaturfiynachalam, 2003, 137; see also Lor and Britz 200572).

Pippa Smart has pointed out that in the sciencesirttbalance in what is published and accessible to
researchers between North and South results inicdtipih of research, waste of resources, and biased
interpretations of findings, and that poor dissation and indexing of African research outside &fgcan
continent compounds the problem of low investmenlocal research (Smart 2005, 42, 43). Others tiwe
threats that improved electronic access to internal journals poses to local publishers. Dianad®berg asks
‘whether the ‘flooding’ of local markets with free low-cost information from international souraaight wipe
out local publishers’ (Rosenberg 2002, 55).

20 Much is reviewed and listed in Nwagwu and Ahme@D@).
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In addition, Leslie Chan, Barbara Kirsop and Subbiérunachalam have questioned whether the
Research4life programs (HINARI, AGORA, and OARE)gamized in partnership between commercial
publishers and UN agencies to provide free or l@st@ccess to journals in developing countries ‘rhay
serving as a marketing device to prepare the grémndational site licenses in the countries witling FNP or
growing research needs’ (Chan, Kirsop and Arunacha?011, 1> They note as well that because these
programs come ‘with the blessings of the UN agenaisd powerful commercial publishers, it has besd to
wean research communities off dependency systethsero true open access (OA) resources’ (Id.).

In The Access Principle, John Willinsky suggestat thpen access publishing models hold promise ‘for

broadening the circulation and exchange of knowdedg. [and] of moving knowledge from the closémisters

of privileged, well-endowed universities to institins worldwide’(Willinsky 2006, 33). For Willinskylocally
managed open access publishing systems, with sddechlobal access to their contents, will provipleater
visibility for scholarship produced in developinguntries, the promise for greater intellectual aotay for
scholars everywhere, and the opportunity for alpasticipate on an equal basis with others in tfield. (Id.,
104-105). In a 2011 article, Chan, Kirsop and Aehmlam suggest that that open access also ‘psowde
unprecedented opportunity for South-South exchangeling that ‘research findings from regions wsimilar
socio-economic conditions may be far more relethanh research from the richer countries’ (Chansdfrand
Arunachalam 2011, 1-2).

How might open access repositories increase thieilitis of research and scholarship in the South2002
article by Chan and Kirsop points out that repog®and other archiving initiatives provide oppiities:

to contribute to the global knowledge base by afnobitheir own research literature, thereby
reducing the south to north knowledge gap and psid@al isolation . . . [and employing] an
increasingly available means to distribute localesrch in a way that is highly visible and
without the difficulties that are sometimes met publishing in journals (e.g. biased
discrimination between submissions generated innbeh and south) (Chan and Kirsop
2002,140-142; see also Arunachalam 2003,140-142aha Britz 2005, 72).

Writing with Subbiah Arunachalam, Chan and Kirs@vén also noted that research generated in developin
and emerging countries is “missing” to the intdimaal knowledge base because of financial regrist
affecting its publication and distribution’. The2005 paper argues that open archiving is the soiuth this
problem and urge awareness-raising and sharingabfntcal knowledge regarding creating and maimaini
archives (Arunachalam, Chan and Kirsop 2005, 8)2011, they note ‘growing ... awareness about utstibal
repositories’ in Africa due to the efforts of suctganizations as Electronic Information for Libemriand the
Electronic Publishing Trust for Development (withhiah they are affiliated) (Chan, Kirsop and Arunalam
2011, 2).

Yet, despite the potential of open archiving anstifntional repositories for ‘facilitating the mawent of
knowledge—in all directions’ (PLoS Editors 2011, 2)s worth noting the cautions expressed by Nmagnd
Ahmed regarding what they term the ‘crucial questiblow do we build OA in Africa? After pointing ¢that
open access initiatives ‘are characterised by coctibn of websites containing resources whichrdees are
expected to use, they note that without ‘delibeeaté organised efforts by communities in Africawill yet be
proved whether the strategy of “build it and theill use it” will suffice in making the movement viént'. For
Nwagwu and Ahmed, ‘There is a need for a global momty of stakeholder groups—librarians, authots, e
who will come together to champion the cause of Oiihding from ‘non-profit foundations at global can
national levels’, and backing by international arigations (Nwagwu and Ahmed 2009, 91).

21|n 2011, five international publishers temporarilighdrew free access to 2500 health and biomegbcahals under the
WHO HINARI program for Bangladeshi institutions (sBeblishers Withdraw Free Access’ 2011, 125; PLo&IMine
Editors 2011, 1).
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Few writers on issues of access to scholarshibardeveloping world comment directly on legal saehship
or on specific issues of information flow for ledig¢rature.22 Yet, as argued above, the respditgito make
their work widely accessible should be as appliedbllegal scholars as it is to scholars and rekeas in other
fields. Following the need for collaborative attas stated by Nwagwu and Ahmed, how can law sishdaw
librarians, technologists working in legal instituts, open access advocates, and the editors ofolamals
collaborate to assist legal scholars in meeting tasponsibility? In light of what we know aboutvwhlegal
scholarship is created, published and distributedughout the world, it is essential to work togetho
determine which strategies will be most effectiwémproving access to legal commentary and ensuhiedree
flow of published scholarship between North andtBou

Duke Law School's open access initiatives have bsetcessful in improving access to scholarship
published at Duke Law and to works of the Duke Bycuiand making those works more visible to readers
outside the U.S., to scholars in other disciplirzag] to policy-makers in government and elsewhdigey have
also afforded opportunities for faculty, studergsy librarians, and information technologists tdlamorate
successfully with other law school and universigménistrators. Through their joint efforts, theheol has
assisted its faculty in making their works widedpenly, and freely available, and in meeting ttepoasibilities
encompassed in the access principle.

The success of the Duke repository suggests that swmall institutional repositories can benefitniro
implementing Willinsky’s ‘publishing systems thaarc be installed and controlled locally, but havglabal
presence’. They can make local scholarship nog amre visible, but readily available to anyone wid
benefit from access to it. In accomplishing thgeals, they go far toward promoting what Colin Dacalled
‘the establishment of an equitable world informatarder, based on entrenched principles of fultldsure and
free flow’ (Darch 1998, 12).

goooo
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