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Abstract. Competition law and intellectual property rightBRs) have evolved historically
as two separate systems of law. There is a cordilieoverlap in the goals of the two systems of
law because both are aimed at promoting innovadioth economic growthyet there are also
potential conflicts owing to the means used by esgftem to promote those goals. IP laws
generally offer a right of exclusive use and explidn to provide a reward to the innovator, to
provide an incentive to other innovators and tondriinto the public domain innovative
information that might otherwise remain trade secré&ompetition authorities regulate near
monopolies, mergers and commercial agreements with aim of maintaining effective
competition in markets. This article introduces ttmncept of IPRs and Competition law. It
highlights important areas of conflict betweentive laws and also deals with the Indian antitrust
law. It concludes by trying to harmonize the cafli

1. Introduction

Intellectual Property Rights (IPR) and Competitibaw are both founded with the purpose of achieving
economic development, technological advancementcandumer welfare. IPR are legal rights governimg t
use of such creations. This term covers a bundlggbts, such as patents, trademarks or copyrigrash
different in scope and duration with a differentgmse and effect.Competition law seeks to prevent certain
behaviour that may restrict competition to detritneansumer welfare. In short run, IPR encourageevation
and new products in the market, whereas in long @ompetition Law promotes consumer welfare by
introducing new products to the market and maiitairthe qualities of the goods in the market. Thath are
complementary means of promoting innovation, tecdinprogress and economic growth to the benefit of
consumers and the whole economy.

IPRs and competition are normally regarded as amithsconflicting objectives. The reason is thaRE? by
designating boundaries within which competitors reagrcise monopolies over their innovation, appedre
against the principles of competitive market angeleplaying fields sought by competition rules,particular
the restrictions on horizontal and vertical restisior on the abuse of dominant positions.

IP Laws are monopolistic in nature. They guaramteexclusive right to the creators and owners afkwo
which are a result of human intellectual creatividyso they prevent commercial exploitation of thaovation
by others. This legal monopoly may, depending enuthavailability of substitutes in the relevant kedy lead to
market power and even monopoly as defined undepettion law. It is an advantage granted to the evaver
the rest of the industry or sector. When this ath@® or dominant position is abused, it createsrdlict
between IPR and competition 1&w.

! Jayashree Watal, Intellectual Property Rights inQVa@nd Developing Countries, 2001 (Oxford Univer§itess) , at 1-5

2 Adv. Vishnu S Conflict Between Competition Law And Intellectioperty Rights (August 13, 2010)
http://www.articlesbase.com/intellectual-propertyieghes/conflict-between-competition-law-and-inegtual-property-rights-
3106578.html#ixzzOyxtTOwWdR
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1.1 History and Evolution of IPR

Historically, the interest of exporters of produats technologies incorporating IP conflicted withose of
importers or imitators of such products or techg@e. The increasing pace of globalization engesuidry
faster and cheaper methods or transportation aminemication, combined with the growing ease of atidn,
produced a strong and continuing demand for impigthe international legal frame work for the pobien
and enforcement of IPRs. IPRs have thus moved lsafyimin being an esoteric subject confined to spléstis
circles to become a major policy issue in intelrzdi economic relations and a term recognized byg#meral
public the world over.

During the late 19 century, the demand for Intellectual property tiglincreased due to high-tech
development and expansion of international tradeeamvhile Intellectual Property transactions in the
international market increased which gave rise dotradictions regarding IPRs and regional restii In
order to resolve these contradictions, variousrimatgonal conventions were enacted. The converdfotParis
convention for protection of Industrial Property’asvthe first convention came up in 1883 establised
Germany, France, Belgium and 10 other countrieshferprotection of Industrial Property, followed tBerne
Convention for the protection of Literary and arfisst of its kind for the protection of Copyright.was in 1993
when WTO adapted these international convention®Q\(World Intellectual Property Rights Organizabio
was established in 1970 and it was in charge dh@®national conventions relating to protectiorirgéllectual
property rights. TRIPS (Trade Related Aspects tdllectual Property Rights) agreement in 1994 acdethe
goal to link international trade with people’s iifeetual property rights. It succeeded in providagiore unified
higher platforn:

1.2 History and evolution of Competition law

History of competition law can be traced back tavRo Empire: the modern day competition law hagetsesis

in the American antitrust statutes like Sherman #c1890 and Clayton Act of 1914. But it was onfieathe
Second World War that the American concept of Cditipp law became widely accepted. European
Community incorporated the provisions of Competitiaw in Articles 81 and 82 of Treaty of Rome, &dnn
1957. Subsequently most of the major countrieg, Ghina, Brazil, Russia, Singapore, South KoreaJaphn
established their own competition regimes. Todagr dwundred jurisdictions have their competitioginges in
place and any enterprise having aspirations to gjtimational cannot afford to ignore this law.

The Indian Parliament passed the Competition A&G02 and it received the President’s assent inalgn
2003. To fulfill the objectives of the Act, goverent established CCIl with effect from October 14020
Certain provisions of the Act were challenged ia Hon’ble Supreme Court and Hon’ble Chennai Higlur€o
In response, the Government promised to carry etttimn amendments to the Act. This amendment kak w
introduced in Parliament in 2006 and was adoptexDiiz®

In pursuit of globalization, India has respondedifpeely by opening up its economy, removing colstrand
resorting to liberalization. In quest of increasthg efficiency of the nation's economy, the Goweent of India
acknowledged the Liberalization Privatization Gliidzgtion era. As a result, the Indian market facesipetition
from within and outside the country. This led te tieed of a strong legislation to dispense justic®mmercial
matters and the Competition Act, 2002 was passedlthly and fair competition has proven to be apatiffe
mechanism which enhances economic efficiency. Toerehe purpose of implementing the competitiow la
was to curb monopolies and encourage competitidndian market. Competition laws involves in formtihg
a set of policies which promote competition in tharket. These are aimed at preventing

3 The Review and Forecast on development HistotPBfin the World, Xeumei an, School of Law, Gaurglamiversity of
Financial, Gangdoung, China, (August 11, 204@)w.ccsenet.org/journal/html.

4 Supra note 1,at 12-13

® Supra note 2
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unfair trade practices. It is also framed with thiention of curbing abuse of monopoly in the markg the
dominant company. Consumer welfare and a healtiypetition in the market are the main objectiveshef
Competition Law?

2. Conflict between Intellectual Property Rights and Competition Law

Intellectual property (IP) refers to creations bé tmind: inventions, literary and artistic worksidasymbols,
names, images, and designs used in commerce. Ahlebttial Property Right (IPR) is, an intangiblghti
"protecting commercially valuable products of thentan intellect”; it may comprise patents, copyright
trademarks and other similar rights. An IPR inckidbe right to exclude others from exploiting thenn
corporeal assét.

IP is divided into two categories: Industrial praye which includes inventions patents, trademarks,
industrial designs, and geographic indications airse; and Copyright, which includes literary antistic
works such as novels, poems and plays, films, rabsiorks, artistic works such as drawings, pairgjng
photographs and sculptures, and architectural desigights related to copyright include those affgrening
artists in their performances, producers of phoawgr in their recordings, and those of broadcastetkeir
radio and television prograrfis.

Competition law involves formulating a set of p@ie which promote competition in the market. Thase
aimed at preventing unfair trade practices. Iti$® dramed with the intention of curbing abuse afmopoly in
the market by the dominant company. Consumer weliad a healthy competition in the market are taénm
objectives of the Competition Law.

The provisions of the Competition Act, 2002 protshthe exercise of anti-competitive agreementshigy t
IPR holders since they are in conflict with the gatition policies. Further, the Act authorizes @empetition
Commission of India to penalise the IPR holders wtisuse their dominant position. Furthermore, $act5
of the Act the Commission is also authorized toglisa the parties to an anti-competitive agreemehigh is in
contravention of Section 3 of the Att.

The major concerns of competition law in regardntellectual property rights are the market powwatt
may result from granting such rights, and the detntal effects caused by the anti-competitive a@gerof IP
rights. At its simplest, market power can harm coners by setting prices higher than those needsgdore
cost effective production. Moreover, the harm cdubg market power may extend beyond this, when the
protection granted to firms allow them to slow dstdrt innovation. Under these circumstances, nigokever
will limit the growth of productivity over time, ahreduce the scope for sustainable increases ingliv
standards?

Intellectual Property Rights and Competition Lawéndeen described as an unhappy marriage. The forme
may be seen to promote monopolies whilst the l&tdesigned is oppose them. In other words, orhane, IP

® See. http://www.competitionlawindia.com/scope-ofapetition-law/ (August 20, 2010).

" Supra note 2

8 Max Planck Institute for Intellectual Property, Cpetition and Tax Law (August 18, 2010)
http://www.ip.mpg.de/ww/en/pub/research/researcfif@int_prop.cfm

® See. A Public Lecture on “Interface between titidn Competition Act 2002 and the IPR Laws in &idiy Allan Asher, Board
Member of the United Kingdom Office of Fair TradiRgday, 29 May 2009, 3PM to 5PM, Federation Hol€CI, New Delhi
(August 18, 2010)

http://www.circ.in/pdf/Backgrounder-Public_Lectuiy Allan_Asher_29May2009.pdf

10 sachin Kumar Bhimrajka, Study on relationship afpetition policy and law and Intellectual propetigghts, ( August 18, 2010)
http://www.cci.gov.in/images/media/ResearchRepsaigiin_report_20080730103728.pdf
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laws work towards creating monopolistic rights wdaes competition law battles it. In view of thisrnseems to
be a conflict between the objectives of both Iavs.

In order to combat, IPR monopolies anti-competitiaws often include two major measures like pakalle
imports and compulsory licensing. A compulsory tise is where an IPR holder is authorized by thee 4ta
surrender his exclusive right over the intellectpedperty, under the provisions of TRIPS. A pataitheport
includes goods which are brought into the countithout the authorization of the appropriate IP leoldnd are
placed legitimately into a market.

Innovation has always been a cause in a growingaoyg resulting in more innovation. The advent ekfr
innovations gives rise to healthy competition atronaas well as micro economic levels. IP laws h@iptect
these innovations from being exploited unlawfully.view of this, IP and Competition laws have todpplied
in tandem to ensure that the rights of all staklelérs including the innovator and the consumer wblip in
general are protectéd.

The common objective of both policies is to promataovation which would eventually lead to the
economic development of a country however this Ehoot be to the detriment of the common publict this
the competition authorities need to ensure thexistence of competition policy and IP laws sincbadance
between both laws would result in an economic dsageconsumer welfare.

3. Interface between PR and Competition Law in India

3.1 Through Domestic Legislation

The roots of Indian law on competition can be tcaback to Articles 38 and 39 of the Constitutionichhlay
down the duty of the State to promote the welfdr¢he people by securing and protecting a socideoin
which social, political and economic justice is yakent and its further duty to distribute the ovelep and
control of material resources of the community iway so as to best sub-serve the common good ditiau to
ensuring that the economic system does not rastiitei concentration of wealth. It is from theseetuthat the
MRTP Act, 1969, also influenced by US, UK and Caaadegislations, came abofit.

The process of initiating a new competition lawrdia was started by an Expert Group set up toystutlie
and competition policy, following the Singapore Nsiterial Declaration of the WTO in 1996. Noting tha
competition policy is a prerequisite to economiethalization, the Expert Group, in its report sulbadi to the
Ministry of Commerce in January 1999 recommended ¢hfresh competition law be drawn up. In October
1999, the government appointed a High Level Conemitin Competition Policy and Competition Law tofdra
the new competition law, which was submitted in Bimber 20001“The resultant Competition Act, 2002,
coming into force mere months before the expirthef TRIPS compliance period for India can therefmeseen
as India’s fulfilments of its TRIPS obligatiofslUnder Section 3, the Competition Commission isuiregl to
look into agreements which are anticompetitive @ture and those found to be anticompetitive ardadedt
void.

The Competition Act incorporates a blanket exceptar IPRs under Section 3(5) based on the rateotialt
IPRs deserve to be cocooned since a failure tamdwosild disturb the all-important incentive for oation,

Hsypra note 2
2 paul Edward Galler , International Intellectuabferty Conflicts Of Law And Internet Remedies ¢Ast 19, 2010)
http://nopr.niscair.res.in/bitstream/123456789/362DPR%2010%282%29%20133-140.pdf
13 The Institute of Chartered Accountants of Indianetition Laws and Policies (2004), at 117-118
14
Id, at 128-129.
15 R. Dutta, Critical Analysis: Reflection of IP iro@petition Law of India (August 11, 2010),
http://www.indlawnews.com/display.aspx?4674
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which, itself, would have knock-on effects in terpfsa lack of technological innovation and reflectack of
quality in goods and services produced. Howeveualyy it does draw the line inasmuch as it doelspsomit
unreasonable conditions to be passed off undegufes of protecting IPRS. Thus, in principle, IPR licensing
arrangements which interfere with competitive prigi quantities or qualities of products would fadul of
competition law in India.

However, this manifestation of Section 3(5) is amoved from the original recognition given by tHigh
Level Committee to the fact that all forms of IPRsve the potential to raise competition policy peats, in
effect recognizing the existence/exercise distinctl That apart, it has no mention of exhaustion, feral
importation or compulsory licensing. Owing to thartket exemption under Section 3(5), the squareogbemy
anticompetitive practice tethered to the use ofslPfist now be brought through the round hole ofisabof
dominant position*®under Section 4.

Section 3 also remains puzzling, in as much asésggainst MRTP Commission precedent under the old
Act which held that the Commission (and, by extensthe Competition Commission of today) had coteple
and unfettered jurisdiction to entertain a complaggarding IPRs. Indeed/anju Bhardwaj v. Zee Telefilms
Ltd"® andDr Vallal Peruman v. Godfrey Phillips (India) 14t stand as authority for the view that unfair trade
practices [as understood under Section 36-A(1jefdid Act] could be triggered by the misuse, malaifion,
distortion, contrivance or embellishment of ideaneyated by the complainant. Other grounds foiqaet of
Section 3 in particular include the almost exclasifocus on protecting the IPR holder, no adequate
consideration of public interest and the absenangfpower to restrict an IPR holder from imposiegsonable
conditions on licensees for protecting such IPRs.

While the Act does create categories of per sgalley such as price fixing, geographical divisicasd
market divisions, the standardized treatment exdnid these categories as well as to tying arraegén
refusals to deal, re-sale price maintenance andigxity agreements suggests that the standarid'tifay cause
an appreciable adverse effect on competifiowbuld have to be very sound indeed.

3.2 At International FORA

Relevant to IPR and competition law, India madeetproposals at the WTO Ministerial Conference99r®
The first was with regard to transfer of technol@and called on developed countries to provide itices to
enterprises to promote technology transfer to dpmey countries as they were enjoined to do undgcla
66(2). India used the example of environmentaligrdly technology that could serve as a usefutistapoint
for facilitating such fair and favourable transfamd also supported a further study of the TRIPSigians
including Article 40 to better evaluate where impéntation of technology transfer could be improfed.

85, Jain and S. Tripathy, Intellectual Property &athpetition Laws: Jural Correlatives, 12 Jourrfdhtellectual Property Rights
(2007), at 236-243.

" The Committee noted that IPRs provide exclusights to their holders to undertake commercial &igtivbut this does not
include the right to exert restrictive or monoppbwer in a market/society. See S.M. Dugar, Comnmmgmta the MRTP LAW,
Competition Law & Consumer Protection Law- Law, &i@es and Procedures: Volume 1 (2006), at 757.

8 M. Kochiapalli, Competition Bill in India: The Nes with IP September 22, 2007 (August 17, 2010),
http://spicyipindia.blogspot.com/search/label/cotigréo20law

19(1996) 20 CLA 229.

20(1995) 16 CLA 201.

Z1p.S. Mehta & U. Kumar, Tackling IPR Excuses tigiothe New Competition Law: Financial Express, JU&e2001 (August 17,
2010),

http://www.cuts-international.org/article%20compnht

225 Ghosh, Presentation on IP and Competitiondial (August 18, 2010),
http://www.business.uiuc.edu/stip/documents/ShulbitsG. pdf.

2 Ministry of Commerce, Government of India, Indi&@eoposals on IPR Issues: Preparations for the @8i8terial Conference
1(3) INDIA & THE WTO (March 1999), (August 15, 20)Gttp://commerce.nic.in/wtomar.htm

241d, at para 3.
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The second proposal was a call for harmonizingaberoaches to utilizing living resources as untier t
TRIPS Agreement and the UN Convention on Biologibalersity—primarily a clash between the hand-me-
down provision under Article 27(3) of the formerdathe affirmation of Members’ sovereignty in suslkues
under the Preamble of the latter. India suggestedvia media of including further conditions on gudt
applications under Article 29 of TRIPS and subsegbarmonization of national laws in line with this

Lastly, the Indian delegation put on record itswidat a higher level of protection for Gls was e&zary,
noting the anomaly under Article 23 of TRIPS whiektended the “kind”, “type” and “imitation” protdohs
only to wines and spirits. India called on Membiersespond to the need to expedite and spreadethefits of
work already initiated by the TRIPS Council in thégard under Article 24.

While the first two initiatives are of an interratial character and require India to remain persisié the
international level, the third suggestior. better protection for Gls, is something thati&mdcompetition law
also currently lacks. Thus, it may be recommentiad! india, which has adopted the relevant, TRIR8dstrds
under

Section 22 of its Gl Act, 1999, should look to lgrimnfair competition in dealing with Gls under its
competition law since, currently; there is no agetiensure enforcement of Section?22f competition law
improvements are sought to be made to the TRIRS, itadia would do well to buy more implementatitome,
restrict progress only to measures actually stymidiee trade and lobby for more exemptidhs.

India also needs to be extremely careful about hovexercise discretion under Article 31 in granting
compulsory licenses since the potential negatifecef on R&D and new innovation are immense. Fdtagw
due administrative/judicial process is an absotntsst, as provided by the Article 31 procedtfr&éhe need for
harmonizing the current Act (which, in status qoerely provides that an evaluation of whether aerpnise
enjoys a dominant position take into account temdiradvantages including IPRs held by it) with stendards
for granting compulsory licenses in Article 31 $ apparent, since the due regard to technicaraages
dilutes the stronghold created on the abuse of dmmhiposition under Section’1t would be most advisable,
therefore, to specify concrete circumstances ircivebmpulsory licenses should be granted or, até¢hgleast,
which of the conditions in Article 31 of TRIPS aepported by India.

3.3 Enforcement Laws in India

The general laws in relation to Intellectual Prap&mnforced in India are Civil Procedure Code pde& for the
civil remedies and enforcement through civil coutte Indian Penal Code provides for penal remedibs
rules of practice of the trail courts, High Coudnd the Supreme Court of India set the finalitiéstha
enforcement procedure. India follows common lawditran and judicial precedents do have binding €orc
Hence the decision of the Supreme Court binds tveek judiciary of the country?

The IP laws do provide for statutory enforcementchamisms. The most important Indian Intellectual
Property Laws? These legislations are supported by the relevatesRthere under and these réitealong with
the main post WTO Intellectual Property Legislatith

% Dr. S. Chakravarthy, Competition Policy and Irgetlial Property Rights (August 14, 2010),
http://www.cci.gov.in/images/media/forum/34f_IPRkak&ravarthy 22July2005.pdf?phpMyAdmin=NMPFRahGKY &&14Ppstn
7Rf00
% A. Bhattacharjea, India’s Competition Policy: Assessment POLICY: AN ASSESSMENT (August 12, 2010),
?}tp://www.competitionIaw.cn/upload/temp_080330]_98w.pdf, at 36

Id

2 p S, Mehta and U. Kumar, Need for Clearer NormiP&in New Completion Bill: The Financial Expresiune 13, 2001
(August 18, 2010),

http://www.cuts-international.org/article%20compnht

2 Mainly -Code of Civil Procedure; Indian Penal Cpdlbe Civil and Criminal Rules of Practice.

% The Patent Act, 1970, The Trade Mark Act, 199% Topyright Act, 1957, The Design Act, 2000.
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The geographical indications rules provide for thdministrative mechanism for registration and
enforcement of geographical Indications. The SeomdCictor Integrated Circuits Lay out Design Actp@Q@he
under the Act were notified in the official gazetia 11th of December 2001, to support the admatist
mechanism there under. The Information Technologly 2000 also plays an important role in relationareas
of inter phase between information Technology &tR.|

4, Indian Scenario of Antitrust Law

India, like other developing countries, has adogetitrust policies for its own domestic enterpsisso as to
break public monopolies which are an out-come ofadist impact on economic policy. It is seen agsponse

to an important problem of democracy. As, “in a demtic society... there are... bounds that should nbee
crossed: one beyond which legitimate public povesdmes illegitimate . Owing to the opening of the market
and stimulation of the private sector in the careaa of economy the adoption of antitrust policyway of the
enactment of the Competition Act (2002), the SVSiRavan Committee has played a leading role in its
conception. The said Act repeals the previous Motiep and Restrictive Trade Practices Act (1968) the
creation of Competition Commission there undertiemme the new genre guiding the industty.

There are two opposing views on the interface betme competition law and IPR (Intellectual Property
Rights) laws. The first contends that there isresittn between competition and intellectual propeatguing
that competition law seeks to eliminate monopadied encourage competition, while IPR laws rewaediors
and inventors with a limited monopoly. Accordingth® proponents of this view, the main functionPR laws
is to properly assign and defend property rightassets that have economic value. On the other, iamanain
goal of competition law should be to minimize thliwerse consequences of monopoly power arising fRIRs.

The second view contends that competition law omets to be a vital means of ensuring continued
innovation and economic growth. The aims and objestof IPRs and competition laws are complementasy
both aims to encourage innovation, competition emthnce consumer welfare. It is vitally importanpteserve
competition in innovation because competition eesuthe best outcome for consumers.

Competition authorities are normally concerned veittii-competitive practices such as abuse of damina
position whatever be the source of such practi@hbkger than with the abuse of IPRs. The Indian Gatitipn
Act 2002 (CA 02) specifically refers to IPR lawscHon 3(5) of the Act states that agreements edt&to for
imposing reasonable conditions or restraining mgfements of IPRs conferred under respective |PRs Veould
not be actionable under the CA 02. The CA 02 appiielPRs in relation to abuse of dominant positiowl
combinations. Therefore, abuse of dominance daa iR is liable for action under the Indian Contjmat Act
just as IPR-related dealings in combinations legquttinan anti-competitive effect.

Thus, the issues involved are technical and mubifes and need to be dealt with in diverse waysré&h
have been cases suchMahyco-Monsantovhich prove that this subject deserves more atterthan it has
received in the past. In that case, Mahyco-Monseauat® found guilty of price gouging (pricing abobwe tmarket
price when no alternative retailer is availablepiBt cotton case filed by the Andhra Pradesh Gowent and
some civil society organisations before the Monmgsohnd Restrictive Trade Practices Commissiomadial
Mahyco—Monsanto was charging an excessively higlaltp fee for its BT gene, which made the seed too
expensive for the farmers. As there was no conipetdue to their IPR on BT cottonseeds, Mahyco-Mons
had a monopoly and had acted arbitrarily.

%1 The Patent Rules, 1972 as amended by Patents (hneert) Act of 1999, The Trade Mark Rules,2001, Toeyright rules, 1958
& The Design rules,2001

32 The Geographical Indication Act, 1999; The Semadlitor Integrated Circuit Lay Out-Design Act, 2000

% Shashank Jain & Sunita Tripathy, Intellectual Rroy and Competion Laws: Jural Correlatives, ARR12 (2) [March 2007]
(August 21, 2010), http://nopr.niscair.res.in/igaim/123456789/239/1/JIPR%2012%282%29%20%282007 Z2824-235.pdf,
at 227.
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4.1 Competition Act, 2002 & IPRs

The Indian competition law, namely, the Competithxt, 2002 (the Act) deals with the applicabilitfy section

3 prohibition relating to anti-competitive agreertseto IPRs. An express provision [section 3(5)hiorporated
in the Act, that reasonable conditions as may lxessary for protecting IPRs during their exercisaileh not

constitute anti-competitive agreements. In otherdsp by implication, unreasonable conditions in IRR

agreement that will not fall within the bundle gfhts that normally form a part of IPRs would beeed under
section 3 of the Act.

5. 1P Issuesin Mergers& Acquisitions

Intellectual Property (IP) is the latest form ofaltb in today’s largely information based economiieve
tremendous value is placed on inventions, discesesind knowledge of the same, as production angtigro
depends on them. As a result, IP assets which fmagewell-known assets like patents, copyrighademarks,
know-how and trade secrets to newer ones like masks and internet domain names form a substapaidlof
company assef$.For quite some time now, they have played a kéyiromergers and acquisitions both at the
national and global level, many of which take pladgth the sole aim of acquiring IP assets belongmghe
transferor/target company and all rights thef@ine reason for this is the fact that given thddragace at
which technology is developing, most companies fihdnore economical to purchase newly developed
intellectual property. Also, developing one’s ovathnology may be too expensive or uncertain whielams
acquisition is the only way of staying competitiveurther, doing so helps to expand and improvenagsi
performance depending on factors like the valuthefiP assets and rights in them, potential benefit.

Moreover, the target company may not have righ&s all aspects of intellectual property used bgutgh as
when it has obtained a license to make use ofiéatelal property belonging to a third party. Inlswases, if the
licensee desires to assign its rights to an aaggucompany, it may have to obtain the licensorissemt to such
transfer. Even when such consent is not requitdws to give notice to the licensor of the propasansfer.

Post the merger/acquisition, the relevant IP a$s®te to be recorded as belonging to the trangfakemver
company in all jurisdictions where they exist fbe tcompany to be conferred with valid rights of evahip and
use under law. Otherwise there may be confusioardigg ownership and the company may lose its newly
acquired rights to the asset(s). This is especgissible with regard to well-known marks that exéensively
used so that they no longer act as an indicatorigin. In such a situation, the company may noable to avail
of certain reliefs like enforcement of IP proteatioprosecution of infringements and damages thereon
injunction orders etc. A failure to record the cparin ownership can also lead to loss of royahied affect the
acquiring company’s rights to engage in furthensections®

One last issue to be noted in this regard is thatstatus and extent of protection given to IProftaries
from one country to another depending on their ll@feeconomic and technological development. Défare
may be with regard to the ease with which propegkits may be established by the transferor comptrey
duration of time for which these rights exist amtkat to which they are enforceable, remedies abkilin case
of infringement etc. These have to be taken intmant in case of international mergers and acdonst

% patrick A. GaugharMergers and Acquisitions: An OverviegAugust 14, 2010),
http://media.wiley.com/product_data/excerpt/79/04143/0471414379.pdf

% G. Bryer & Scott J. Lebsoimtellectial Property Assets in Mergers and Acdinsis August 17, 2010),
http://www.wipo.int/sme/en/documents/pdf/mergers.pd

% Supra note 34.
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6. Economic justification of |PRsand Competition

Intellectual Property Rights play an important risleeconomic life in this age of technological ination. IPR
were introduced because they were thought to bentak for further industrial and economic develamn
Economist argues that, if everyone were to be atbwo use the results of innovative and creativevigc
freely, the problem of “free rider” would arise. Mme would invest in innovation or creation, exciepa few
cases in which no other solution were availableabse to do so would put them at a competitiveddesatage.
Competition can only play its role as market retpsléf the products of human labour are protectegtoperty
rights. In the respect, exclusive monopolistic eleter of the intellectual property rights is cowpleith the fact
that these rights are transferable and marketaitleesy can be sold as individual items. IPRs gramtsopoly to
the IPR holder but it is no way absolute and iirsted in time; it is also subject to competitiovith similar
products, similar trademarks, etc. Inventions campeth substitute technologies, so that the psdfihsed on
the exclusive use of the invention are rarely matisfic rents. The latter situation arises in thome situations
in which an invention is such a radical step fovdrat there is a (temporary) absolute lack of stutability.
Intellectual property rights do not give their owmen automatic profit: they are directly orientedvards
demand. The reward that they provide for innovatwesivity depends upon the competitive structurethef
market concerned. Only when the market appreciagsnnovation on its merits will the owner be resed
and make a profit.The ownership of intangibles in the sense of abspweoperty rights... is therefore limited to
a temporary, ephemeral competitive restrictiolmitellectual property rights confer exclusive righbut they
hardly ever confer a real monopoly, in the sensg the monopolist can act arbitrary way withoutnigei
influenced by his or her competitors.

Moreover if the IPRs are not given short term magphen the competitors will wait for someone dise
invest in the innovation creation of products. Cetitprs will without taking the risk of uncertaintyf the
investment will enjoy the process. The cost ofdlstribution of knowledge is insignificant.

As a result, it is argued that the economy woultdfanction adequately, because innovation and icreatre
essential elements in a competitive free markeh@ey. From this perspective, innovation and creatoe
required for economic growth and prosperity. IPRsutd be created if goods and services are to beuged
and used as efficiently as possible in such ana@ognThe knowledge that they will have a propeigitin the
results of their investment will stimulate indivaale and enterprises to invest in the research amdlopment,
and these property rights should be granted tcetld® will economically maximize profits. It is assed that
the creator and inventor will have been motivatgdthie desire to maximize profits-either by explugtithe
inventionsg)r creation him or herself, or by havihgxploited by a third party-so the creator invens granted
the rights?

7. Next Stepstoward International Har monization and Conver gence

It is apparent that the intersection of antitrustl antellectual property is driven by a number oimpeting
considerations that include, but are not limited aatitrust and intellectual property principlesailGre to
separately consider the enforcement of intellecpraperty rights from antitrust principles compties the
prospects for harmonization and threatens to hdmndevelopment of antitrust principles, with apgmiion
beyond intellectual property.

Fundamentally, intellectual property law and auostrlaw present no major conflicts with each otlhsrpoth
areas of law center on the innovation process hadekpansion of economic activity. Nonethelesderdiht
countries have distinct antitrust approaches tadvd from valuing the protection of local busiressersus

%7'S. Holyyoak & Torremans, Intellectual Property La@008 (Oxford University Press) at 231.
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providing broad access to critical products, sushpharmaceuticals. Additionally, countries havefed#nt
substantive standards and different enforcemeirnesy For example, in the United States, the saag can
adjudicate intellectual property and antitrust ésuln the RU, national authorities determine iaettual
property issues, such as patent validity, whileEedeals with antitrust issu&sThe Japanese system, like that
of several others, does not provide clear standaetsuse the predominant enforcement tool is thrauy
opaque administrative guidance process. Neverthelasile the differences in national approachesndsrds,
and regimes pose major obstacles to harmonizatith @nvergence, many of these obstacles may be
surmounted in ongoing and current efforts to brimgrmonization and convergence more generally to
competition policy.

For the present, the best solution may be to iifietise dialogue at the bilateral and multilatelevels.
There are promising opportunities for enhanced tstdeding and transparency through undertakingh asc
the recent FTC/DOJ hearings, the U.S. /EC intellgcproperty/antitrust working group, and the OECD.
Officials of both the United States and the EU hewdorsed this approach.

The International Competition Network (ICN) alsaprises to be an important forum for isolating tlueep
antitrust issues posed by intellectual propertyorr&@ment and licensing. Since the membership efl@N
represents competition authorities from both mature newly created competition agencies and itgssag "all
competition, all the time,” the ICN may be the b&stum for an exchange of views. Additionally, snits
inception, the private sector has participatechenwork programs of the ICN, many times as printagafters of
the groups' work product. Given that intellectpedperty issues are of growing interest in thetardi arena,
the private sector has advised that the ICN shegk@dblish a working group on intellectual propeatyd
antitrust®® As it has before, the private sector could provifermation, support, expertise, viewpoints, and
assistance with drafting reports on both the leggad technical aspects of the intellectual propentytrust
interface.

Resolution of these issues on a principled bagsothe best route to improving understandingraaghing
some level of convergence. It is critically impartao the efficacy of these undertakings, whetlaytare
bilateral, as in the case of the U.S. /EC intellatiproperty/antitrust working group, or multilegéras in the
case of the OECD, UNCTAD, and ICN, that the privagetor in both developed and developing economies
participates. Substantial contributions have beadarin the past by the private sector, most notabilye ICN,
and international bodies and individual governmestitisuld welcome and encourage future participabipthe
private sector in efforts at harmonization of theeilectual property and antitrust interface.

8. Case Study

In United States v. Pilkington plc & Pilkington Holdjs Iné°, the complaint charged the British firm Pilkington
plc and its U.S. subsidiary with violation of Seatl of the Sherman Act by agreeing to unreasgnadsitrain
trade in the construction and operation of floatsgl plants and in technology for producing glassutih the
float process. The Complaint also alleged thatdiendants monopolized the world market for thegteand
construction of float glass plants. According te tBomplaint, markets around the world had beercatéml
pursuant to restrictions in licenses for patents$ atier intellectual property relating to the flagdéss process,
even though the underlying patent rights had sexg@red, removing any protection for the restraiiiise case
was settled by a consent decree, which among titheys prohibits the defendants from restrictin® Land

% Kara M. Boniialibus, Thr Commimily Paient SyrigPnoposai and Patent Infringement Proceedings: AnTeyards Greater
Harmonization in European Intellectual Properly L.@&& PACK L. RKV. 201, 203 (2001)

39 James F. Rill, International Competition NetwdFkee Perspective of Nongovernmental Advisors, Adsitefore the
International Competition Network 1st Annual Coefece (Sept. 29, 2002), (August 22, 2010),
http://www.intcrnationalcompetitionnetwork.org/rilen_ naples_speech.pdf.

40 Civil Action number CV 94-345-TUC-WDB, filed in Uted States District Court for the District of Aoiza.
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foreign firms from bidding on plant constructiorojacts in the United States and from restricting ability of
U.S. firms to bid on projects.

In United States v. Microsoft Corp®., the Division charged that Microsoft, in violati@fi Section 2 of the
Sherman Act, illegally maintained its monopoly ipeoating systems for personal computers throughictge
licensing agreements with PC makers (called origigaipment manufacturers, or "OEMs") and restretion-
disclosure agreements with independent softwarelorsn The Complaint also alleged that these agretme
were unreasonable restraints of trade in violatibSection 1 of the Sherman Act. One of the praowisiin the
defendant's agreements with OEMs required paymoedidrosoft for each PC the OEM shipped, whethenair
the machine contained any Microsoft software. Tgisvision acted as a tax on OEMSs' use of compdd@g
operating systems. The case was settled by codsenée, which in part prohibits Microsoft from inding
certain unreasonably restrictive provisions ircistracts with OEMs and independent software vesdor

9. Conclusion

IP and Competition laws share the same economicnedé. They are both crucial for the establishmant
competitive and innovative market conditions. Thenmon objective of both policies is to promote inaion
which would eventually lead to the economic devalept of a country however this should not be to the
detriment of the common public. The competitionthatties need to ensure the co-existence of catipet
policy and IP laws since a balance between botbk laauld result in an economic as well as consunetfave.

Competition laws are always directed towards dilgitimonopolies, unfair trade practices and dominarice
abuse of market power in the hands of few individug.-cartels and charters. Tough IPRs promotesomaly
and abuse of dominance of market power in the hafdke innovator, it helps in promoting innovatiand
economic growth as it encourages more and moresiorgeto invest money in the R&D and also to wilits
application in efficient manner.

It should be kept in mind that the only conflictsarg between IPRs and competition laws as statetie
above discussions arises due to the monopolidtictedf the IPRs. We should not forget that IPRsvjate short
term monopolies (Patent-20years, Copyrights- lifgsrs), which implies that it provides incentivfes the
innovator and also allows them to apply its indastpplication. After the allotted time span, thenopoly on
the hand of innovator expires and it comes to puidimain. The intellectual property laws providetination
for innovation and its dissemination and commeisadion by establishing enforceable property rigbtsthe
creators of new and useful products, more effic@ntesses, and original works of expression. énathsence
of intellectual property rights, imitators could reorapidly exploit the efforts of innovators andvestors
without compensation.

It can be concluded that both IPRs and Competia@ngoes hand in hand. As certain privileges aiagoe
given under the IPRs it is restricted by the erdarent of Competition laws. As rightly said in Indi&aws,
nothing (right) is absolute, every right comes wahtriction, limitations and liabilities.
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