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Abstract: This article examines the historical underpinnin§sopyright from the century’s
old Pre Gutenberg times when print did not exist tl|aces a timeline as to how the bricks of the
first copyright legislation in the world - The Si&¢ of Anne, 1710 were legislated into existence.
One would discover that the very origin of copyti¢gdw at the time when it was not codified was
diametrically contrary to the present understandihthe codified copyright law, which originally
protected the publisher as against the author. @ygylaw was a tool for the State to exercise
censorship over writings hostile to the Church ev&nment. The protection of intellectual works
was influenced by the economics of publication eatihan the economics of authorship. This form
of an intellectual property right has its histotif@ndations tainted with all such objectives whic
would humour today’s intellectual creator.

1. Once upon a time...

When the copyright law took off formally, it waslgrwith the forward technological leap with the emtion of
the printing press. Since Gutenberg’s inventiontte Printing Press, a classic invention of the Imggera,
mankind has entered into a much higher form ofrietdgy marked by the advent of personal computadeed,
a lot of water has flown beneath the bridges sitien. The law of copyright which commenced with the
protection of literary property has witnessed ragliddes in technological developments and with ¢hanging
socio economic dynamics of the society, the worith @alue of information as a ‘knowledge commodépd the
societal outlook towards it has witnessed a praiveschange.

However, few would be aware of the startling faetisich lead to the emergence of copyright as a
discipline of law. Without revealing the suspensettee substance, let us odyssey in exploring tlstotical
origins of this law and discover a historical rogltich is less travelled by.

1.1. A historical insight of the pre Gutenberg era

Centuries ago, when copyright for the protectiorinbéllectual works did not exist, the owners dit have any
control over their works. The works were produceathwio profit motive and everyone was free to usgeative
work for learning or enjoyment purposes.

During those times, reproducing a text could ordydmne by hand copying. This was mostly done by
monks and did not enjoy much ‘audience’ as moshefpopulace was illiterate. However, apart from ithonks,
the information was passed on in a ‘Chinese whidshion, from mouth to ear and the version waslji to
change when it was transmitted from one persomathar to another. Indeed there was little creitybil

Due to the immense labour and time involved in edpcing a work, devising a system of copyright was
neither practically feasible nor economically viabln other words, history reflects that informatioas virtually
“free” at one point of time. The concept of ‘value’information was alien. In this regard, releventuote would
be the views of Richard Stallman, an American saferfreedom activist who has aptly commented:

“The idea of copyright did not exist in ancient &s when authors frequently copied other authors
at length in works of non-fiction. This practice swaseful, and is the only way many authors' works
have survived even in part.”

Indeed, there was no protection of intellectualksoyet works were produced as social reward whichec
in the form of recognition was most important. Inwirites that the first form of protection for ileztual literary
creation took place in ancient Egypt and notes thebrding of human communication was at the haidbe
priest or holy man who was considered to be ths fo lay claim to knowledge (as cited in Mendi®p3). If
persons other than the members of the priesthoad oxerheard reciting the sacred rituals, they Jiekde to
immediate execution. (Ploman & Hamilton, 1980, iésdcin Mendis, 2003, p. 6)
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1.2. The first ‘copycat’ dispute

It may be interesting to note that one of the eatlknown disputes in relation to matters concermé@prographic
tactics and copyright is as old as the fourth agntuhich was adjudicated upon by the High King cdland
(Anonymous, n.d.). It was in the King Diarmed’s abygourt that a dispute between St. Abbot Finniad his
former pupil St. Columba was agreed to be decigmuhy the parties.

The facts of the matter reveal that St. Columbafreutiulently copied the work owned by St. Finnéal
made unauthorized copies to distribute it for fi@ehe local churches. King Diarmed saw the bookiasian's
property, the ownership of which entitled Finnianits product, the copy. The king concluded thathbite
original and the copy belonged to Finnian, obsayyiiTo every cow her calf, and accordingly to eveook its
copy” (Wittenberg, 1978, p.7). Columba was fined B@ad of cattle for making an unauthorized copy
(Anonymous, n.d.). The king's ruling thus pointedthe direction of the future development of cogltilaw
(Stearns, 1992).

The king based his understanding on the very thuugbthat a calf belonged to the cow wherever the c
was kept which was based on the Brehon Laws reglatirthe ownership of animals found wandering. otieer
reason for such a dictum was the fact that papemrtisas printing had not been invented then aedbitoks were
manually copied onto Vellum which was manufactufresn calf hide or were bound in calf skin. St. Qoba
never obeyed the decree.

That notwithstanding, it has been said that Stnilim didn’'t write the psalter in question, whichdsy a
book full of psalms, he just owned it (see Menzig292, p.22 cited in Dallon,, 2004, p.376). Theiésdecided by
Diarmed was about allowing the wealthy and powettulcontrol the flow of knowledge, and allowing the
commoditization of information. Finnian was by n@ans the “author” of the work. Another view expegsdy
the Count de Montalembert notes that, “Columbia &amhssion for fine manuscripts . . . He went ewbgre in
search of volumes, which he could borrow or cogtgroexperiencing refusals which he resented bjttefSee
Menzies, 1992, p.23) Thus, the oldest record whesedispute as regards what we refer to as ‘copyrigday
exhibit, that the scales of justice was inclinedémefit the owner of the title to the “propertyidanot the creator
or “author” of the work who is the owner in thedrsense or the ‘first owner of copyright'.

It was only following the invention of the printimgess of moveable type in 1436 by a German - Jo®an
Guttenberg that the art of printing spread raptihpughout Europe. The printing press was a miXedsing. On
one hand where it became easy to produce worksrihtpat is to duplicate and to distribute, theestend of the
‘new technology’ was open to abuse. As a consequére author was out of protection as soon as tr& got
into print which necessitated the need for a cgyriegime.

The development of copyright is thus traceabldse of a mass market for printed books primarilyught
about as a result of Gutenberg’s contribution ®lierary world.

2. The English Crown Copyright - A Chronicled Devel  opment

When Gutenberg’s invention reached England, thae tiang Richard Ill, in 1483, lifted any restrictioan
foreigners importing manuscripts and books into |[&mg and printing them there. As a result there was
proliferation of books as foreigners enjoyed a tdi@nse’. Due to all these developments, Englandaced as a
major printing centre throughout the length andabtk of Europe (Thomas, 2001, p.26).

In 1529, the then King of Britain, Henry VIII coitsted a ‘system of privileges’ for the printind lmooks
as a result of which the printing business becammaopoly of the Crown. It was around that time §83 (See
Stewart, 1983, p.20) that the King prohibited intption of books placing it on the lame justificatithe England
boasted of a number of publishers, printers ankibioders and hence there was no requirement ofoitagion’
(Thomas, 2001, p.26).

Even France witnessed a similar system of privBegenstituted a Printer's Guild Monopoly with the
Government's intent to exercise censorship in ‘gquid quo’ for the guaranteed market exclusivityig8ette,
1994, p.9). It was in 1618 that the French Govemtrfirced the Parisian booksellers and printefertm a guild
which would serve as an instrument of the Governneravail the advantages of the printing press ainthe
same time exercise censorship in promise for sumtkeh exclusivity.

2.1. The Stationer's Company is Born — Pirates prot  ected by Law

In 1556, during the reign of Queen Mary | of Englastationer’s guild comprising of 97 London pubéss was
constituted into a company which came to be knowntte Stationer's Company. This company, more
specifically, the registered members of the comphag the sole and an exclusive right to reprint k&oin
perpetuity and in the name of some particular menalbeéhat company, who forever after had the sajatrto
publish that work. (Cambridge Research Institué,3Lcited in Nasri, 1976, p.1). These registerethbers of the

232



Journal of International Commercial Law and Technology Vol. 4, Issue 4 (2009)

Shakespearian efahad the monopolistic right of not only printingttpublishing books that is sell copies to the
public.

It was more in the nature of a license than a ri@bimpany membership consisted of printers, boaldy
booksellers, suppliers of paper, and a few othsss@ated with the book trade, but did not incladéors (see
Blagden, 1960). In some cases ‘printers’ doublpdaa ‘booksellers’, and were in that sense foreztsof
modern publishers.

A year later in 1557, Queen Mary | granted the ifgge of regulating the book trade to the Statitmer
company of London. (Seignette, 1994, p.13). Froegtationers' point of view, the Company was necgsor
three reasons: First, to protect their trade fraxarpvorkmanship; Second, to minimize unprofessigmacttices;
and third, notwithstanding the protestations to ¢batrary, limit competition. Finally, the statioseexpressed
concern that non-members of the Company were uifigalill trained, and likely to produce poor qitgiwork.

Further, Printing was subject to the orders ofSter Chambér and all published works had to be entered
in the register of the stationer's company videehising Act of 1662 which in effect, was a legal instrument to
seize books suspected of containing matters hastiltne Church or Government. Any work which iskie
published had to be registered in conformity witle fprovisions of Licensing Act of 1662. (See Coglyti
Protection Agency, 2002). The work on the registas known as ‘copies.” The members claimed thet righ
publish those copies in perpetuity and the righs {ager referred to as copyright. (Stewart, 19830

However, the noteworthy feature is that that thati@ber's were only publishers and not owners ef th
material they published. Nor did they enjoy thentitp alter the work. The right conferred by thev&mment on
the Guild was purely a commercial deal and did ecwifer an ownership status upon them unlike theeamod
copyright which is the ‘copyright’ in the true sersnd spirit of the legal privilege, and by virafewhich the first
owner of copyright is the creator of the work amd the publisher.

Even though, in some cases, an author might begpfeid for the manuscript, his proprietary righterahis
work and the right to claim royalty from the saleito were unacknowledged. The printer who douhlgdas the
seller as well and who was the sole beneficiarnftbe sale of such works assumed the designatioinagnt to
the author at least with respect to proprietariitsgthus in a way was the printer as well as titea as well as
the seller, enjoying the economic core of copyrighto its crust.

It was the Licensing Act of 1662, which establishadregister of licensed books, along with the
requirement to deposit a copy of the book to bensed. Deposit was administered by the Statio@nsipany
who were given powers to seize books suspectedmfaming matters hostile to the Church or Govenmime
Certain designated members of the said Company emepowered to conduct search and seizure of bobichw
were unlicensed and commit them to the adjudicabody known as the Justices of the Peace. This hady
authorized to ordain imprisonment if it found tlia book or books or any part therein containederatontrary
to the Doctrine or Discipline of the Church of Eagll or against the State or Government.

It has been understood that the Licensing Act dd21@vas the first act in checking piracy. However,
attention is drawn to the fact that it was in atityawhat the authors would describe as ‘pirates’political
pressure lobby, who were conferred the legitimacgrint and publish books. The Stationer’s Guildswsathing
more than ‘pirates protected by law’ and the povesrd functions accorded to them by the statutepsasoting
what could be best described as a ‘licensed theft.’

The very object of the State and Church was pvaten of power who colluded to promote a theft
encouraged by law. The public interest rationaléctvtexists as a common law principle and independén
statute was not even a consideration. The condapbmal rights of the author such as right to getognition (at
least in name if not any valuable consideration} wampletely absent. With the exception of a fethas such
as Sabellico, Petro Francesco da Ravenna of VanidéPalsgrave of England (Mendis, 2003), only pritvere
entitled to the privileges.

The author had to be influential to secure histiewgite returns on his labour. The leading poet and
dramatist, Wolfgang von Goethe, in many ways GexisaShakespeare, had to secure 39 privileges for hi
publisher which he may not have managed had héewt so eminent a writer as well as a ministehefGourt
and government of Weimar. (Stewart, 1983, p.18)

Printing was subject to the orders of the Star Gierso that the government and the church coulctisee
effective censorship and prevent seditious or fealetvorks from getting into print. It was intended essence, to
control the press and not to protect the rightshefauthors. (Nasri, 1976, p.1) It was the peribdeaaissance
which was intertwined with the intellectual movernand the nobility, the intellectual climate starte build in,
however it was mainly the church which through tleeree sought to establish a monopoly over pringind

! william Shakespeare, 1564-1616; English poet Sndtist.

2 As per the Webster's New World and Dictionary Thesis (ver. 1.0), Star Chamber means “a royal Engtourt or tribunal
abolished in 1641, notorious for its secret sessisithout jury, and for its harsh and arbitrarygatents and its use of torture to
force confessions.”

% In 1662, for the first time since the reign of eI, Parliament passed an Act which specifigaklated to the book trade.
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purported to prevent the spread of protestant metion to maintain their authority over the popelamr the
citizenry.

In effect, the licensing act limited the scope iw&py by conferring the right to indulge in ‘actsgiracy’ to
the Stationer’s guild and imposing punitive santi@n those who indulged in the printing and sgllsiness
apart from the statutorily protected stationer’same

2.2. End of the Licensing Era

However in course of time, as the system began daken and old licensing acts expired, the ban again
unlicensed printing was removed, as a result otlwimdependent printers started to come up and gearthe
safe havens of the Stationer's Company. The liognacts could not withstand the test of time asytivere
imbued with illegality, arbitrariness and tainteittwinequity by conferring rights upon those whoadmanically
reproduced such works as against those who inteddg produced them.

By 1681, the Licensing Act, 1662 had been repeaietithe Stationers’ Company had passed a by-law tha
established rights of ownership for books registérea number of its members so as to continuelaggg the
printing trade themselves. The negative effectthefStationer’'s empire were increasing with eveagsing day
including exorbitant prices being charged for tterkg of great men who were gifted with the ‘powethe pen.’

In 1695, the Stationer’s got a rude shock wherHtbese of Commons refused to renew their monopolisti
status conferred by the Licensing Act, 1662. Asiasequence, in the absence of copyright laws, yitaarished
and heavy competition was faced from the Scottighliphers who were not within the copyright jurigtébn of
Great Britain.

In order to safeguard their selfish interests, st powerful group of the monopolistic companyhe t
Booksellers moved the Parliament to create a lawréserve their conferred exclusive status. Ingpbg the
Lockean theory that every man has a natural riget the fruits of his labof{4], the Guild claimed to have an
exclusive right ad infinitum with the intention gferpetuating their own monopoly and seeking stayuto
protection to this effect.

The Stationer’s also took the plea in their bidegnew the licensing act that “if their Property ghionot be
provided for ... [the booksellers' livelihood] wile utterly ruined” (see Patterson, 1975, p.11@2jas also been
said that John Locke was the first to recommentl tthe bookseller's property be limited, either tixad term
defined from the date of printing, or to a certainmber of years after the death of the author (Gmgri994, p.
402)

The House of Commons rejected the booksellers, plgaart because the booksellers “[were] empowered
to hinder the printing [of] all innocent and useBboks; and have an Opportunity to enter a titl¢hemselves,
and their Friends, for what belongs to, and is lthbour and Right of, others” (Patterson, 1975, 1&%her
reasons which motivated such refusal included twe guality and high cost of the booksellers’ extis.

3. Statute of Anne, 1710 — A Milestone is achieved

After failing to persuade Parliament to extend [tswers, the Stationers shifted their legislativeatsgy,
emphasizing the interests of authors over publgshEhe product of their renewed effort was the dierfirst
copyright legislation, the Statute of Anne, entltfAn Act for the Encouragement of Learning, by timg the
Copies of Printed Books in the Authors for the Ewagement of Learning, by vesting the Copies ohted
Books in the Authors or Purchasers of such Coplesng the Times therein mentioned.”(Goldstein, 20p.5)
Attempts by the booksellers to gain new protediggslation failed twice, in 1703 and three yeatsd in 1706.

Indeed, the Stationers lobbied for a decade towdheir pact with the Government but better sens a
sensibility prevailed on the Government which refliso budge from its stance. After numerous atterbgtthe
Stationers Guild failed, they changed their stratiegm asking for licensing renewal to demandingfen which
would protect, what they called “literary properfydm inroads by both English and foreign pira{&ee Feather,
1988, p.378)

Thus, it is observed that the origins of copyritghw were influenced by the economics of publication
rather than economics of authorship and there iandota of doubt that the origin of copyright rhuoefore the
Statute of Anne was not for the “encouragemeneafring” but discouragement of “learning”, suchdledge’
which went against the church or the governmentghylating the print and exercising rules of cesisip.

It was only the Anne’s statute by virtue of whidtethistory of common law on copyright witnessed a
paradigm shift from the vice of the monopolisticpgra set up under the auspices of the Stationarsl gnd
accorded the much deserved and a much awaitedtaghe authors of published works, thus not oripnoving
barriers to knowledge or information uncensoredirpging the naked truth and promising legislaseeurity, but

4 Also known as John Locke’s labor theory. The Ramiguild also invoked Locke’s labor theory to defeits monopoly. See
Seignette, J. M. B., 1994, p.17.
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also achieving the twin objective of serving agtargoal of humanity of enlightening the masses remcarding
the creator under the umbrella of legal framewaorlthe process ‘promoting the engine of free exgoes’

It was only when the British Parliament passed@ueen Anne’s Statute of 1709 that for the firstetim
history, the rights of the authors over their woaime to be legally recognized, and the conceptuilic domain’
was established, though not explicitly.

By this landmark statute, the Parliament soughtegulate the book trade and confer upon the ‘lggall
entitled’ beneficiaries and benefactors, their &onomic rewards for their vital contribution teetliterature of
their country. Statute of Anne ‘was designed tardgsthe booksellers’ monopoly of the book tradd émprevent
its recurrence (Patterson, 2000, p.379) and sotmhdivorce the evil of privileged censorship frofinee
expression, thereby facilitating an equilibriumvieén the rights of the authors and the rights efahblic to have
access to print material. The statute conferrechupe authors - the exclusive right to print theiorks for a
limited period of time which was 14 years, in restpef works published after the date of enactment.

With the enactment of the Statute of Anne in 1Qdpyright law had now embarked as a codified bddy o
law 1710. This legislative enactment can be thigtsabe the first legal articulation of ‘copyright

The Statute of Anne was a small statute commyisinjust 11 parts. The very nature and purposthef
statute was two fold. One, to promote learning sexbnd, to prevent any other person save the atghmint or
reprint the book/literary work for a limited durati of fourteen years in its retroactive operatibhe stationers
were accorded the limited and non renewable exausght of twenty one years for works publishedeaor to
the enactment of the statute.

The term of copyright conferred upon the authors wasignated to last for fourteen years commencing
from the date of publication and “no longer” whialould return to the author for a fixed durationasfother
fourteen years if they were living.

An important clause in the statute was the fiféuslke which mandated that ‘nine’ copies of each hugan
the best paper, shall be kept in nine librariese(oopy each), of the stated Universities including Royal
Library for the purposes of dissemination of knawge to the public at large, and a stringent mogegtanalty
apart from forfeiture of such material was attachedase of non compliance of the aforementioradse. At the
same time it was expressly provided by means aba bbstante’ clause that nothing in the statuéd shejudice
or confirm any right that the specified universitier any person have or claim the printing or r&prg of any
literary material already printed or about to bimed.

Thus, it is observed that at the time when the dation of the modern copyright law was being laiavd,
the legislative intent was to further or promotssgimination of knowledge but at the same time thate right
of the author was bring respected and protecteds$ence it was a fine balancing act in which titha’s right
was secured and at the same time, the right wasnpetding the encouragement of learning.

4. From the ‘then’ to the ‘now’ of copyright

However, the law on copyright has withessed a chesgl history. Its origins were tainted with all Buevents
which would stifle free speech and creativity anbitsarily censor what was not considered ‘religiyuor
politically correct’. More importantly, the undémeding of protecting intellectual works was baged the
extending the benefits to the marketer of the waith little or no compensation to the creator. Hoes from the
Gutenberg’'s age, the law on the subject has expaitdeboundaries to encompass new kinds of world an
technologies. The statutory protection has contetolassified under the generic term of “intell@tferoperty.”

Indeed, the term of protection has been increasmd 14 years (as it originally commenced) to a glob
minimum of 50 years post mortem auctoris (i.e.raftee death of the author.) Copyrighted creatiores row
considered as “property” and have given rise to ynawlustrial giants who flourish on ‘manufacturinghd
‘selling’ creations protected by the law of copyrigAs a result, Copyright is now transitioning anghsforming
into a right which shall again protect and servengwrcial interests of the copyright industries ttie same
manner as it protected the publishers and booksetethe pre-Anne era). The expanding contouihisf tight is
likely to reduce the scope of public domain aswioeks shall enter much later than it earlier didcérding to T.
C. James, “Copyright is now perceived more as dnstrial property than as an author’s right.” (Jan004,
p.210)

A classic illustration in this regard is the incsean the copyright term from the international mmam
term of 50 years p.m.a. to a term of 70 years p.in.d4993, a directive was issued by the EuropeaiotJto
implement a term of protection equal to the lifetlod author plus 70 years. As a result, variouopean States
including Belgium, Denmark, Finland, Germany, Gedeceland, Italy, Spain, Sweden, and the Unitedgklom
have increased the term of protection to 70 yeansep

Not long after the United States enacted Copyrigbtm Extension Act (CTEA) of 1998 which has
extendedcopyrightterms in theUnited Statesdy 20 years. Prior to the enactment of this stattiie U.S. law
maintained the Berne standard of protection whies W0 years post mortem auctoris (after the defatheo
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author), however with the enactment of this lediista the duration of not only the prospective blgo the term
of existing works in the copyright domain has iraged by 20 years. Public domain is endangered.

According to the Senate Repaithe intent behind passing of the Act was to enfairecompensation for
the American creators whose efforts fuel the iet#lial property sector of America’s economy by \&iig
American copyright owners to benefit to the fullestent from foreign uses and at the same timeyrenthat
America’s trading partners such as the Europeates$tdo not get a free ride from their use of Ansic
intellectual property. The other reason behindekignsion of the term was the increase in life etquecy which
thereby reduced the time period for the descendangmjoy the fruits of their predecessors and lifexplus-50
term is no longer sufficient to protect two genienag of an author's heirs as was the legislatitention.

The Committee gave two reasons for the justificatiehind the increased term. One, that the incdease
term shall provide with the promise of additionatome which shall serve as an incentive to produdfer
works and second it shall help the corporate cgpyrowners such as motion picture studios and plbis to
reduce the risk factor. In both cases, the Commitigted that it shall ultimately benefit the puldimmain, which
will be greatly enriched by the added influx ofatige works over the long term.

However, the authors do not find favour with thstification given by the Committee. Increasing then
of protection does not motivate the creator to poedmore works which shall only benefit the sucoessThe
benefits accruing to the successors are not sigtfoag motivation so as to reduce the scope ofipuldmain.
Moreover, substantial benefits never accrue tastlreessors which are generally minimal except fakeswhich
achieve considerable fame in the market. The seceadon given by the Committee that it shall hdip t
corporate copyright owners to subsidize the pradoodf new creations lacks merit for the same reabat an
additional protection of twenty years does not amidhe profits of today or helps to carry out atdmenefit
analysis over the benefits which may or may notwover the lengthening period of time. In effécis not the
public domain which shall be the beneficiary bt #ifected as works shall enter the public dometia by twenty
years.

The authors find favour in the minority views of MBrown, Senate Judiciary Committee, who referted t
extension of the copyright monopoly as “absurd’airsense, falsifying the first above stated reagbat “the
monopoly use of copyrights for the creator's litasp50 years after his death is not an adequaeniive to
create” and made a very pertinent observation gontg the public access to works that the additideian will
harm public access of works by “academicians, hiemts, students, musicians, writers, and othertereavho are
inspired by the great creative works of the pade”observed that the extension shall disturb thieate balance
of copyrights with public access to works.

He also agued that “The real incentive here is domorate owners that bought copyrights to lobby
Congress for another 20 years of revenue—not feaitors who will be long dead once this term extensakes
hold” and posed a very vital question which is edfaverbatim - “Do you know any creator that wouddl fo
create if the monopoly grant ran out at life-pl@sy®gars of protection rather than life-plus-70 g@ar

To that, it must be added that the there is nothhmationale behind fixing precise terms for cophtigf
the work has market potential and is licensed/assido the right marketer, the costs shall be rex@in a short
time itself and the remaining duration shall ong/fbr the purposes of reaping profits. The prertfis¢ a specific
duration of protection shall serve as an incentivereate work does not hold any merit, nor doeseimsing the
term increase the degree of incentive as such.

Citing two U.S. Supreme Court judgments, whereais been held that, ‘The immediate effect of our
copyright law is to secure a fair return for arthew's' creative labour. But the ultimate aim igthis incentive, to
stimulate artistic creativity for the general pebfjood’® and that ‘The sole interest of the United States the
primary object in conferring the monopoly lie iretlheneral benefits derived by the public from tdeolrs of
authors’, Mr. Brown attempted to portray the twin goal afpgright law and the delicate balance between
rewarding creators and disseminating their workste public benefit.

Indeed, these strong arguments to maintain theatelibalance of copyright did little to influendeet
decision of the majority who found favour in incse@®y the copyright term, lobbied by the industgents such as
Walt Disney, who wanted to encash more on theiydght which were reaching its near completion tntérm
and were going to enter the public domain. Thus, ‘fhroperty” element in copyright law transitionwtards
“industrial property” helps those whose “businessintellectual property to advocate for unnecegsgaolonged
terms of copyright monopoly which naturally hasagverse impact by limiting the public domain.

In fact, Mr. Brown has sought to highlight this ionpant point by emphasizing that the monopoly gnt
life-plus-50 years rather than life-plus-70 yeamsuld not be a disincentive sufficient for a creaimmot create
what otherwise he would have created. It is evidleat the political climate prevailing during therd reflects

5 SenatéReport 104-315 - COPYRIGHT TERM EXTENSION ACT OF9BORetrieved May 28, 2008, from
http://www.copyright.gov/legislation/s-rep104-316rih

® Twentieth Century Music Corp. v. Aiken 422 U.S118975).

" Fox Film Corp. v. Doyal 286 U.S. 123, 128 (1932).
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that this excess extended protection of copyrighd tvecause of the powerful lobbying by the corgocapyright
owners such as Walt Disney Company due to whiehatft has been popularized by the name, or as epfn
would arguepejoratively “The Mickey Mouse Protection Act.” It is repadtéhat substantial financial investment
had been made by Disney in securing additionatsighWinnie the Pooh whose copyrights were gomgxpire
and the investment would not have reaped profithout extending the copyright term through the new
legislation. (Pandora, The Independent, 1998)

In the amicus curie briésubmitted on behalf of the petitioners in the aafsEldred v. Ashcroffwhere the
constitutional validity of the CTEA was challenged, was submitted that the expectation of increased
compensation of an author who will create a newkwsra mere 1% because of the fact that this benefuld
accrue to the author somewhere far in the distatnté and therefore makes a negligible additione¢mtive for
an author who is economically minded to create. Bief highlighted a contrario that the real gaane to the
existing works particularly those whose terms asing to expire but for the new lease of life reimgtfrom the
enactment of the CTEA.

Under the pretext of protection of intellectual pecty rights, the economic and social frameworkemg
conditioned to serve the interests of the corporatpyright owners and putting costs on disseminafar
prolonged and unnecessary terms. Opponents argtiesubh protection is necessary to stimulate aiga@énd
serves as an impetus to create more intellectuadeative works. However, it is ultimately the medidesigns of
the corporate which are being achieved and thislgus not a good trend as most corporate only how to
count their money.

Intellectual monopoly is not only to be adjudgednfrthe point of view of the creator but also thélmu
interest for which the monopoly is justified andi@in favour of either end is likely to disturbettbalance. The
economic demands of the copyright industry oughttacshape IP systems to advantage those who poses
economic power to influence the decision making:pss.

The social objectives of intellectual property gmriudence would be jeopardized as the rule of short
term is inducing nations to increase their term of gctibn for copyrighted works if their authors wouldsire
to enjoy the same term of protection in other coasthaving longer terms as they do in their owanty. This
triggers a “me too” reaction as we are moving tasaimiting the dissemination of information and kimgy it
costlier to access in this information age.

Greater access to more works at a lower cost farastroducing laws that increase the term ofyaght
protection. Societal wealth reflected through thegé public domain of works is undermined in corifigr over
broad protection terms. And the big question éesdthe extended term really serve as an incetttiveeate more
works to “enrich the public domain of knowledgelieranswer lies in the negative.

Thus, to promote access to copyrighted creatiodsrathe larger concerns of consumer welfare, esiten
of copyright term should not be encouraged, morebsoause the extended terms do not provide anyicdd
incentive to the present creators. The benefit @moant of the extended term is too remote in futumd not
sufficient incentive as an efficiency-enhancing mea. It is only to promote the natural rights angmt and
benefit the corporate copyright owners eclipsing thilitarian philosophy of the greatest good of treatest
number.

Somewhere the twin goal of copyright law which asprotect the rights and legitimate interests @& th
author & copyright industry and equally consequarid serve the domain of intellectual creationto&ng its
balance. It is evident that under the garb of adting for expanding the duration of protection sot@ benefit
authors, it is the copyright industry which wants rhaximize its capitalistic interests. In effecte wnay be
unknowingly resurrecting the historical evils ofpgoight that we buried three centuries back. Itegyp that the
Stationers are coming again, this time only unddiffarent guise...

8 George A. Akerlof, Kenneth J. Arrow, Timothy F.e8nahan, James M. Buchanan, Ronald H. Coase, RinGahen, Milton
Friedman, Jerry R. Green, Robert W. Hahn, Thomasi&¥lett, C. Scott Hemphill, Robert E. Litan, Ro@erNoll, Richard
Schmalensee, Steven Shavell, Hal R. Varian andaRich Zeckhauser, Amicus Curiae in Support oftiBeérs before the U.S.
Supreme Court in Eldred v. Ashcroft, May 20, 2002
(http://cyber.law.harvard.edu/openlaw/eldredvastisopct/amici/economists. gdf

° Eldred v. Ashcrof637 U.S. 1862003

10 As per the “rule of shorter term”, a country hayia longer term of protection may grant a shoremtof protection to foreign
works of another country if the copyright law ofthuother country provides for a shorter term oft@cton. All Berne signatories
have to grant a minimum of 50 years p.m.a. whicthésinternationally accepted standard term butuantty ‘A’ may provide for
say 70 years p.m.a. copyright term of protectianit®nationals. In such a situation, if countBy provides for a 50 year p.m.a. for
works in its territory, it shall not get a protegtiexceeding 50 years p.m.a. in country ‘A’ if thie of shorter term is applicable in
A’s jurisdiction. Therefore, foreign works of coapt'B’ shall enter the public domain earlier by £8ars in terms of enjoying
copyright protection in Country ‘A’. The “rule ohserter term” derives its legitimacy from the Be@envention.
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