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Abstract. At common law, employers have a duty to take nealie care for the safety of
their employees in all the circumstances of empleyinThe duty to provide a safe work place
relates to the employer’s responsibilities impobgdthe common law to ensure that the work
place is reasonably safe, while the employer's dotprovide a safe work system relates to the
responsibility to ensure that the actual mode afdemting work is safe. The South African
legislation provides for various rights and dufiesboth employers and employees. In substance,
these Acts restate the common law position in dldigemployers to take all reasonable and
practicable measures to ensure a safe and heatttlyemvironment. Over and above the general
duty, specific measures to be taken by the empdoger set out in the regulations to the Acts. The
aim of this paper is to analyse the provisionseatisn 8 of Occupational Health and Safety Act
85 of 1993 and section 2 (1) of the Mine Health &adety Act 29 of 1996. They specify the list
of duties imposed on employers, in particular thevigion which provides that some of these
duties are absolute, which means that an empla@&tdcomply with them at all times. Secondly
the paper examines the nature and the extent @atioin imposed on the employer towards the
health and safety of their employees while theycareying out their duties. This current position
will be analysed in order to determine whethes satisfactory.

1 Introduction

The health and safety of employees on the workplace very crucial issue which cannot be left ttf se
regulation by parties involved. This is justifiesh the basis that employees are a vulnerable grougne
employment relationship; hence, they are more ikl contract to their disadvantage. It was theeefo
imperative for government to intervene statutorily.

There are few overarching legislations in Southicafregulating employees’ safety and compensatidhe
workplace. These are the Occupational Health arfdtysact', Compensation for Occupational Injuries and
Diseases Aéf Mines Health and Safety Acand the Occupational Diseases in Mines and Wacks The

*This article was first published in Kierkegaard\g (2010) Private Law: Rights Duties and Con8idinternational Association of
IT Lawyers (IAITL).pp. 1066-1076.
! Occupational Health and Safety Act 85 of 1993 €mexfter referred to as OHSA).
“Compensation for Occupational Injuries and Disedst4.30 of 1993(hereinafter referred to as COIDA).
3 Mine Health and Safety Act 29 of 1996 (hereinaféegerred to as MHSA). The MHSA applies to mined aorks, whilst the
OHSA applies to other industries but does not apppmployers and workplaces to which the MHSA esidain matters covered
by the Merchant Shipping Act apply. The proteciidithe health and safety of employees and othesgperin the mining industry
is a priority as mines are accident-prone enviramseThis is regulated by MHSA. In terms of sectofl) of the Act the owner of
every mine that is being worked must:
(a) ensure, as far as reasonably practicabletttbahine is designed, constructed and equipped;
(b) to provide conditions for safe operation artekalthy working environment. He must further maimttin such a way that
employees perform their work without endangerirghibalth and safety, of themselves or of any gibeson this is in terms of
section 2(b).Employees also have a correspondihgtdprovide and maintain safety while on minds th outlined in section 22
of the Act as to:

(a) take reasonable care to protect their owttthaad safety;
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overall objective of these pieces of legislatiortdgprotect employees regarding their safety inwtloekplace.
However, viewed individually, they serve differgnirposes. The Occupational Health and Safety Adttha
Mines Health and Safety Act are aimed at ensurgajth and safety of employees on the workplaceskence,
the Act serves a truly preventative purpose in gbese that it strives to prevent contraction otakges or
injuries by employees. On the other hand, COIDA @@MWA deal with the aftermath of injury or disease.
payment of compensation to the injured employeés &pproach is informed by the ILO Conventions rdia
employment injuries. They include the Social Seagu(Minimum Standards) Convention 102 of 1952 and
Benefits in the Case of Employment Injury Convemti@1 of 1964.

The purpose of workers compensation legislation peisted out by Price J iR v Canquahwhen he
remarked that such legislation

...is designed to protect the interests of emplogeekto safeguard their rights, and its effect is
to limit the common-law rights of the employers awedenlarge the common-law rights of
employees. The history of social legislation dise® that for a considerable number of years
there has been progressive encroachment on this o§lemployers in the interests of workmen
and all employees. So much has this been the paigfosocial legislation that employees have
been prevented from contracting to their detrim&hey have been prohibited from consenting
to accept conditions of employment which the legigle has considered are too onerous and
burdensome from their point of view.

From the above it is clear that the South Africaw places an obligation upon every employer to enau
healthy and safe working environment for workefis obligation finds its origins in the Constituti of South
Africa, which states that every person is entitiec safe and healthy working environm&nbespite the body
of legislation, the common law continues to playimportant role as far as it concerns contractalictual and
criminal liability. Because of the imprecision difet common law duty to provide safe working condisiothe
legislature saw fit to interverle.

The aim of this paper is not to provide an exhaadlist of the rights and duties of the employert kather
to analyse the provisions of section 8 of OHSA saction 2 (1) of the MHSA, which contains the btduties
imposed on employers. Secondly the paper examhesadture and the extent of obligation imposedhean t
employers towards the health and safety of thepleypees while they are carrying out their dutiesisTcurrent
position will be analysed in order to determine thiee it is satisfactory.

2  The common law duty of employer relating to he#th and safety

The common law refers to those rules which fornat phour law, but which are not created by legisia The
South African common law comes from the Roman Dutatv. At common law, an employer has a duty to
provide a safe working environment, safe equipraawkttools and a safe method of wBiowever, in terms of
this duty the employer does not guarantee that wgréonditions will always be safe. Therefore, @uld not

(b) take reasonable care to protect the healtrsafedy of other persons who may be affected byaabyr omission of that
employee;

(c) use and take proper care of protective clothamgl other health and safety facilities and eqeipinprovided for the protection,
health or safety of that employee and other emgeye

4 Occupational Diseases in Mines and Works Act 78913 (hereinafter referred to as ODMWA).

® 1956 3 SA 355 (E) at page 357-358.

® South African Constitution Act 108 of 1996. Sent®4 of the constitution of the Republic of Southida states that “Every
person has the right to an environment which ishaomful to their health and well-being”.

! Grogan JVorkplace Law1d" edition, Juta & Co.Ltd, South Africa, 2009, 53-57.

8SAR & H v Cruywagen 1938 CPD 219 at 229.
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ordinarily be possible in the event of an injurywadrk for an employee to claim damages from the leygy
based on the contract of employm&iecause of this, the employee would at commonHave to proceed by
means of an action in delict. This would require &mployee to prove negligence on the part of thpl@yer.
An employee might have great difficulty in provihi or her claim and incur high legal costs in doso.

In the case o¥/an Deventer v Workmen’s Compensation CommissiSrikee, following common law duties
were referred to:

- if the work is of a dangerous nature the employastntake all reasonable precautions to ensure the
safety of the workers;

» the employer cannot be held liable for any latexfedts in the plant which could not be noticed by
reasonable examination; and

* the employer must ensure that employees do noersa§ a result of the employer's personal
negligence.

What measures are reasonable and prudent is arnatt¢he courts to decide in the light of all the
circumstances relevant to the case before it. Bviglent that the employer's common law duty isagfsv
qualified by the word "reasonableThe employer’'s duty to provide a safe working eowiment is not
absolute; in other words, it is not expected ofeamployer to ensure safety against every possilmote
occurrence. In this regard, the courts measurengpioyer's actions against the "reasonable man$ (gst
could also be called the “reasonable person” t@stwomen are included). The courts ask the follgwin
questions:

* Would a "reasonable man" in the position of the leygr have foreseen the possibility that a person
may be injured?

« Would the "reasonable marhave taken steps to guard against the accidechvgave rise
to the injury?

» Did the employer in question fail to take the stapsasonable man would have?

Under the common law an employee ,who can provettieaemployer did not act in the same manner as th
"reasonable man" would have, will be entitled tairl damages from the employer based on delict ljatde
refers to unlawful action which causes damagesntutheer). However, section 35 of the Compensatian fo
Occupational Injuries and Diseases Act (COIDA) hlisred the common law position. Section 35 prevamt
employee who has been injured on duty to claim dgmdrom the employer. Instead, the employee mmst n
claim from the Compensation Commissioner. The COHzAually makes it easier for employees as thegalo
have to proveinter alia, that the employer acted negligently (in otherdgonot as a reasonable man) in order to
claim compensation. The employee will, howeverydm entitled to a fixed amount of compensation #uisl
could be considerably less than that which the exygé could have claimed if he had been successtilav
delictual claim.

Itis a common cause that risks precede in all igshef life. Without risk, nothing can be done. Néitit risk,
no economy could be advanced. There is a strordetey to emphasize the risk at work, but persons avie
not working are exposed to a different set of rishten, they face greater risks than persons whonarking.
Simply, in being alive, one is exposed to the nigdkan accident, the risk of contracting a diseas®l an
extremely diverse variety of other risksAccording to the Health and Safety Executive & thK, it is not
possible to have a state of zero risk, becaustata ef zero risk does not exist”.

® Marx G L and Hanekom K “The Manual on South Afrid&etirement Funds and other Employees Benefits1V2009, 35-43.
101962 (4) SA 28 (T).

1 Joughing N Engineering Considerations in the Edi#ity of Risk, address at the Mine and Occupatidtealth and Safety
Seminar, South Africa, 2010.
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Notwithstanding the above, in terms of the OHASA timployer is required to maintain as far as is
reasonably practicable, a working environment ibasafe and without risk to the health of his emppks.
Furthermore the Act qualifies the standard of aaquired of the employer. This means that the eyeplis
required, to the extent that is reasonably pralskicao provide and maintain a working environmiait is safe
and without risk to the health of employéés.

3 Interpretation of the duty to take reasonable cae and safety of employees

The common law requires the employer to providafa place of work, safe machinery and tools anentsure
that safe procedures and processes are folloli®@elction 8 of the Occupational Health and Safety 8&iof
1993, for example, imposes a general duty on egargloyer to provide and maintain, as far as isaealsly
practicable, a working environment that is safe awithout risk to the health of his employéésThe
interpretation of the above section is qualifiedthg words reasonable practicable. This would nteahthe
obligation to provide safe premises, safe machinegls and safe systems of work is not an absalogs but
restricted by the concept of reasonableness.

Reasonableness is ultimately the measure whichrdigtes whether conduct complies with the Act. lais
complicated concept, the content of which may chaingm place to place and from time to time. Sdvimgf
which is regarded as reasonable and legally adolepta one society or at a particular time may hetso
regarded in another society or at another timed@®rmine whether a conduct is reasonable or vomehte,
the courts consider and balance the particuladictinf interests of the relevant parties, the igattrelationship
to each other, the particular circumstances ofcds®e, whether the harm was foreseeable, and amgpajgte
considerations of public policy. It is acknowledgédt the inquiry into the reasonableness of conivolves
considerations of public and legal policy and ti&t courts are required to render a value judgrasrib what
socie}%/'s notions of justice demand, in the proaaisdetermining a party’s rights and granting retie such
party:

4  The safety criterion: the reasonable person andeasonableness

What measures are reasonable and prudent is ar ficaittee courts to decide in the light of all ttiecumstances
relevant to the case before it. The obligationrovjgle safe premises, safe machinery and toolsafedsystems
of work is not absolute one, but it is restrictgdtbe concept of reasonableness (as stated al@ue)courts

have used the standard of the reasonable persitre @siterion to determine the reasonableness duct. In

MacDonald v General Motors South Africa (Pty) Etdhe Court dealt with the alleged failure on thet pé an

employer to adequately protect a tank platform,thy provision of railings, so as to prevent accideto

persons. In dealing with the standard of care, lwblwould be taken in such a case, Eksteen J héddl@ss:

“here again the test as to whether the protectixeces contended for by the plaintiff ought to
have been supplied must be the view that a reakopabson would take. An employer would
only be expected to guard against accidents whriehilkely to happen in the ordinary common
use of the machinery”.

12 :
Section 5 (1).
13van Deventer v Workmen’s Compensation Commissit#tg (4) SA 28 TSee als®osthuizen v Homegas (Pty) Ltd 1992 (3) SA
463 (T)
4 Basson AEssential Labour Las" edition, 2009, South Africa. p 384-385.
!5 See Van der Walt & Midgley Delict Principles and€@s Second Edition Butterworths Durban 1997, §ar 5
161973 (1) SA 232 (E)
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In the Kruger v Charlton Paper of South Africa (Pty) |*fdthe Court held that a person in the position of
employer Charlton Paper of South Africa (Pty) Dtdwould not have foreseen that the plaintiff, alified
electrician, would have squeezed through a gapherside of a live electrical terminal which was rsmlated
and which conduct resulted in him sustaining ceriajuries.

The South African courts have used the standattieofeasonable person as the criterion to deterthime
reasonableness of conduct, JC Van Der Walt and iRyl&y, Principles of Delict (3 edition) at para 121
remarked as follows concerning the concept of gasonable person and such person’s attributes:

“The criterion of the reasonable person is the edithent of an external objective standard of
care. The qualities, experience, idiosyncrasies jaddment of the particular actor are in
principle not relevant in determining the qualitiglsthe reasonable person. The law requires
adherence to a generally uniform and objective ele@f care. The reasonable person is the
legal personification of the ideal standard to weh@&veryone is required to conform. Such a
person represents an embodiment of all the qualitlich we require of a good citizetf.

The South African law has for time immemorial adeejthe concept of the reasonable person when mggugi
conduct where a duty of care is required. The MH8RAoes this sentiment, but sets a higher standaare.

The question of reasonableness will depend on itbamstances of each instance. Factors that vay gl
role in determining reasonableness and thus cuifyabithin the mining environment include, at thiery least:
the availability of technology; the simplicity oomplexity of the establishment of health and safststems;
and the relative costs thereof.

5 State of zero risk: is the employer duty absolet

From the above discussion, it becomes evidenttiigabbligation imposed on the employer is not alisobne,
but is restricted by the concept of reasonablenEss. common law duty may, in certain cases, incltrae
assessment of hazards and risks.

Great emphasis has been placed in the Western mottlde prevention of occupational diseases andli@y.
Detailed statutes and regulations govern spedaifiustries in many countries, for example, the Gonof
Substances Hazardous to Health Regulations of thited) Kingdom and various regulations applicableéhte
use of asbestos and lead, fire protection, miaed,quarries, petroleum, etc. Risk management imnpaortant
part of managing health and safety. In the UnKéngdom, the Management of Health and Safety atRVor
Regulations, 1999, require every employer to maksuéable and sufficient assessment of the riskbdalth
and safety of his employees to which they are esgboshilst they are at work”. The particularity dfet
assessment is determined by the risk in question.

Of relevance to the South African mining indusinydetermining acceptable levels of risk is the #in
Health and Safety Acf, which requires that the employer to ensure thatvibrking environment at a mine, is
healthy and safe as “reasonably practicable”. Theds/ “reasonably practicable” are defined in secfi62 of
the MHSA as meaning “practicable having regard to:

e The severity and scope of the hazard or risk comzEr

172002 (2) SA 335 SCA.
18 Supranote 14.
19 bid note 4.

169



JICLT

Journal of International Commercial Law and Technology
Vol. 6, Issue 3 (2011)

« the state of knowledge reasonably available cotwgrthat hazard or risk and of any means of
removing or mitigating that hazard or rigk;

* The availability and suitability of means to remaremitigate that hazard or risk; and

*  The costs and the benefits of removing or mitigathrat hazard or risk.

Against this backdrop, mines are required to stceetinually for improvement in their safety perfeance.
It is important to note that the Act requires otiigt reasonable precautions and not all precaubertsken. In
summary, if mining fatalities are to be reduceaddigantly in the short term, it is essential taaalge the attitude
of all employees towards safety. In the longer teitnis possible to reduce risk by improving knodgde or
introducing improved mining methods.

6 Controversial features of our common law duty ofthe employer

Work can be dangerous. Similarly, sometime typewark are more dangerous than others, but it is sakay
that all types of work carry risks to the healthd asafety of employees. This is mindful, of the fdwt the
common law already recognises the duty of emplégeake reasonable care for the safety and heéithedr
employees. The vague common law duty is ill-sutiechddress fast changing and specific health afetysa
concerns in the workplace properly. It also medra there is a need to address health and safetiyein
workplace by means of legislation augmented byiléetaegulations.

Against the backdrop, the legislature realiseddégciencies in the duty of the employer to proviide
working environment. As a result, in order to eesihat employees are protected against workptgoges and
diseases, the legislature applies a double - bapploach namely by legislation aimed at preventién
workplace injuries. This is evident from the Occlipaal Health and Safety, and the Mine Health aatey
legislation. Secondly the legislation provides cemgation for employees who have been injured ooredill
as a result of his or her wotkThe deficiency of the common law, is further exae¢ed by the fact that in
South Africa, the civil justice system is expressicluded as a mechanism to hold employers acdolenksy
virtue of the provisions of section 35 of the Comgegtion for Occupational Injuries and Diseases A683,
which precludes any employee or the dependant pearployee from suing the employer to recover therh
or loss flowing from any occupational injury or eiése in the civil courts.

In addition, the occupational health and safetyusta make no reference to risk management presipind
provide no guidance as to the relationship betweeasonably practicable’ and risk management. Both
processes appear to require duty holders to igeatifl weigh up risks and possible control measuesit is
far from clear what exactly the relationship betw#gese two processes is. This was evident wheexamined
(above) the way in which the courts and occupatibealth statutes have interpreted the notioneaSonably
practicable In determining what is reasonably practicable, ¢burts have been influenced by the ‘event focus
of prosecutions, in that charges are usually brbighesponse to particular incidents or risk scmsaand the
evidence and argument focuses on these eventsndsight, while the occupational health and saféti r
management provisions are framed as a proactivehalmtic process, to prevent or control risks iagsfrom
work or at a workplace, across the board, befariglémts occur.

7 Safety obligations of employees

The safety obligations of employees are relevadtranst be taken into account when considering thestipn
of whether the workplace was safe, as far as redppracticable. In terms of OHASA, every employse
required to:

2since 1990 the mining industry conducted an intensgsearch and development programme, which lachajor advance in
knowledge and the development of techniques fagatihg the hazards and risks.
21 Compensation for Occupational Injuries and Disease 130 of 1993 of South Africa.
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« Take reasonable care for the health and safetinedfdif and other persons who may be affected by
his acts or omissions;

« As regards a duty or requirement imposed on hisl@&yap or any other person by this Act,
cooperate with such employer or person to enalde dity or requirement to be performed or
complied with;

e Carry out any lawful order given to him, and obbg tealth and safety rules and procedures laid
down by his employer or by anyone authorized tleebgthis employer, in the interest of health and
safety;

« If any situation in which is unsafe or unhealthyn&s to his attention, as soon as practicable report
such situation to his employer or to the health saigty representative for his workplace or section
thereof;

« If he is involved in any incident which may affdus health or which has caused any injury to
himself, report such incident to his employer oattyone authorized thereto by the employer, or to
his health and safety representative, as soonaasigable but not later than the end of the pagicu
shift during which the incident occurred, unless tircumstances were such that the reporting of
the incident was not possible, in which case hdl shport the incident as soon as practicable
thereafter.

8 Compliance with health and safety practices
According to Strank&’ there are two factors that influence compliancia wealth and safety practices, namely;

« The interaction of individual s with their job atite working environment; and
* The influence of equipment and system design ondmuperformance

The job and working environment’s design shouldblased on task analysis of actions required by the
operator”® From a health and safety viewpoint, task analysisvides the information for evaluating the
suitability of machinery, tools and equipment, wgnocedures and patterns, and the operator's iyaidd
social surroundings. South Africa has introduceduanber of statutes covering a wide range of hazerdo
exposures. The Occupational Health and Safety é\anie example. The enforcement of this Act adds new
grounds to former reasons for the advancementa@fpational safety. To the extent that the OHS Antdates
the development of reliable means of assuring fhli@ation of safety knowledge, it can be expected
contribute to the fulfilment of safety in any arehere harmful occurrences are a conéérn.

Through this Act the safety of employees is praddiy keeping them informed of dangerous substances
with which they are working. Section 14 of OHS Acilds individuals criminally liable under the Achen it is
shown that they knowingly and intentionally violdtine Act. However, legal requirements do not entkelves
optimise safety. At best a climate for the studgt anactment of means to attain the desired obdicreated.
Grimaldi and Simonds (1989) express that thetspirdl the letter of the law must be fulfilled férat to take
place. In support , Fairbrother argues that thatgst occupational health and safety challengesibgps not
providing standards and regulations to enhanceysdfet rather how this law will be enforcéd This challenge
is not unique to the occupational health law, &sstéime issue is being faced in all countries atid r@spect to
all labour standards.

22 stranks, J.W. Human factors and safety. Londamarkgial Times, Pitman Publishers, 1994A.

% Dilley, H and Kleiner, B.H, Creating a culturesaffety. Work study, 1996, 45 (3), 5-8.

4 Grimaldi, J.V, and Simonds, R.H, Safety Managem&®89, 5 edition, Richard D.lrwin.

% | pewenson, R, Occupational Health and Safety llaiis in Southern Africa: Current Trends. Rondesosnstitute of
Development & Labour Law, University of Cape Tow896.
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Pybus makes an interesting observation of orgaaisatwith a world class safety performance in the
seamless link between standards and pedpleOn the one side, the standards are a good fh wie
organisational culture and the way people worktl@nother side, there are people who seek to inepttosy
standards in a continuous cycle of dynamic grotfidently, many organisations fail to achieve thadance
and synergy, focusing largely on the standardrattan creating an organisational culture of yafét

It is important to note that standards and regufatimay be regarded as an important catalyst wegtie
employer in providing a safer workplace. Howevérmust not be seen as the only method. Researoh fro
Zhang, asserts that a poor safety culture mayrbedi to many accident$® Thus although an organisation
might adhere to safety legislations, the currertucel of the organisation might be negative towasdgety,
resulting in a poor safety culture. It is therefoecessary to explore not only culture, but safefyure in an
organisation, focussing on the shared set of vaindsbeliefs towards safety of a group of pedfle.

9 Recognition of prevention and rehabilitation as prt of integrated approach

A well-developed social security system does ndf ooncern itself with the compensation of indivads when

a certain risk materialises. It also covers preative and rehabilitative measures. Several policguthents
have recognised the increased importance of intiaduprevention and rehabilitation as part of traut®
African employment accident and diseases sch&he implementation of these principles will lead to
improved health and safety standards, limiting ldleifury and sickness due to the workplace, asgishjured
and sick employees to return to work, and bringibgut major savings that could be passed on tbehefits
available for those who have become sick or injured

In a recent comprehensive investigation into tr@adsecurity system of South Africa, it was thewiof the
Committee that:

. unlike overwhelming precedent in this regand comprehensive strategy has yet been
developed to incorporate prevention as part ofaberall system of employment injury and
disease protection. The recommendation made bRépert of the Committee of Inquiry into

a National Health and Safety Council, namely thiat/pntion policy must be developed as part
of a national strategy, is supported. All compepsatagencies, including the mutual
associations, should participate in developing phoiscy.”**

This fairly negative view is also held with resptxthe issue of reintegration:

“COIDA is not strong on reintegration measurescdntrast with the position elsewhere, there
is no provision in COIDA, which specifically attetspto enforce reintegration measures such
as compulsory rehabilitation or vocational trainfmpgrammes. It is, therefore, especially in

the area of reintegration measures that the systeawtremely deficient. One would have to

suggest that policy-makers should, as a matteriofity, consider the introduction of

% pPheng, L.S & Shiua, S.C, The Maintenance of Cantitn Safety: Riding on ISO 90 00 quality Managetrsystems. Journal of
Suality in Maintenance Engineering, 2000, 6 (1593 2511.

Ibid.
% Beckmerhage, I.A, Berg, HP, Karapetrovic, S.V. 8lliérn, W.O 2003. Integration of management systeFocus on safety in
the nuclear industry. International Journal of @ua Reliability Management, 20 (2): 210-228. Alable from emerald:
g[tp//www.emeraldinsight.com.[Date access: 2011201-

Ibid.
30 Benjamin P and Greef J Report of the Committelaqfiiry into a National Health and Safety Counniouth Africa, (Pretoria:
Department of Labour May 1997).
*Transforming the Present — Protecting the Fut(Beaft Consolidated Report of the Committee of linginto Comprehensive
System of Social Security for South Africa) (Ma@®02) ch 12, par 12.5.
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measures which would give effect to the princidiéabour market integration. Rehabilitation,
vocational training and, where appropriate, linkiegtitement to benefits payment to
participation in such programmes, should serve iagmal mechanisms to attain this go&t.”

Three instruments can, generally, be utilised &v@nt occupational injuries/diseases from occurffingtly,
active accident prevention; secondly, the use si-based contributions/premiums; and thirdly, sanst for
misconduct® In South Africa, all three instruments are utitiséfhe effectiveness of these instruments is,
however, debatable.

10 Employers duty to provide a safe working enviroment: Is this position satisfactory?

In South Africa, the civil justice system is explysexcluded as a mechanism to hold employers atable by
virtue of the provisions of section 35 of the Comgegtion for Occupational Injuries and Diseases A683,
which precludes any employee or the dependant pearployee from suing the employer to recover thierh
or loss flowing from any occupational injury or eiése in the civil courts.

Section 35 affords employers immunity from the loddnsequences that would normally flow from a brea
of their duty of care. From the employer’s perspectt is of no civil or financial consequence liiety kill 10 or
100 employees. The lack of any civil accountabilibes not however only impact on the employer'siesinsm
to comply with his duty of care. It also has a vsignificant impact on the criminal justice systsmbility to
function as it should. In the field of health ardedy the two systems are inextricably entwined.

One of the consequences flowing from the lack @fl @ccountability is that our courts have not had
opportunity to develop a body of case law to deteenthe content and meaning of the employer’s dfityare.
Put differently there are no yardsticks or standawél conduct against which the employers conduat lma
measured and judged. The only measures are thds#olan in the regulatior’.

This is why employers are seldom if ever prosecimedontravening their general duty of care asrs¢he
principle acts. There is no developed law on whasé duties are. In criminal matters where theeStaust
prove its case beyond any reasonable doubt, thésepts an insuperable obstacle to prosecutors. Such
prosecutions, if any, are in terms of the reguietiovhich tend to be more specific. However manythef
regulations are and increasingly qualified by &iuach as “reasonable”, “practicable” or “adequaterims that
are in themselves meaningless until given conteough the courts. Therefore, there is a needttodoce law
which will address issues of occupational healtt safety in a compressive manner, to include aspgath
reintegration, prevention, the social costs assediavith occupational diseases, and rehabilitatiorvorkers

who have injured at the workplate.

To illustrate the point of how important the deysitent of the law is, we could refer to the US ldvioots
(law of delict) in relation to the duty of care advéy the employer to his employee. At the risk @k
simplification:

1) The US law of torts has been developed to take adoount the social costs associated with
occupational injuries and disease.

2) It does not seek to hold employers liable for evacgupational accident or disease, only preventable
ones.

$20livier et al“Social Security: A legal Analysis” *ledition, LexisNexis Butterworth’s, South Africa)@3, 492.

FCalabresi Grhe Costs of Accidents: A Legal and Economic Ais{$870) 26.

34 Spoor R “The employer's duty of care: respondipiliithout accountability is not responsibilityait’ paper presented at thé*2
Annual Labour Law Conference, South Africa, 12-14gAst 2009.

% |bid No 30, 492 — 493.
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3) In assessing whether or not an occupational actidenisease was preventable the court asks two
questions:

= What is the cost to the employer of preventingabeident or disease?
= What is the cost to society of not preventingabeident or disease?

If the cost of prevention is less than the costhaf harm done to society then the court will hdldttthe
employer’s failure to prevent the accident or dégeavas tortious and the employer will be held rasjie for
the harm done. The awareness of the social costiassd with occupational injury and disease, imcet
completely lacking in South Africa. The cost is Bnous and is borne overwhelmingly by sick and deséb
workers, their families and the communities theiy fnam.>®

11 Concluding remarks

The health and safety obligations of the emplogdanake steps which are reasonably practicable garerhealth
and safety are consistent with the common law tutyrovide a reasonable safe working place. Se@igl)
read with section 1 of OHS Act and section 102n@ & of the MHSA were an attempt by the legislatorgive
some content to the requirement of reasonableness.

The legislature together with the common law all@ms to a great extent, compels the employer tptaao
holistic approach to safety management. The emplowe use a number of measures forming part ofetysa
management system to ensure a reasonable safengqildce. The employer may rely on risk management
formal and informal training of employees, an oiigational structure of experienced and competemieyees,
safe equipment, safe systems of work, safety proesd supervision, discipline, maintenance progzdine
fact that the employee also has a duty to takeorede care for his own safety and the safety lodinst

Very often employers set for themselves a safejgative, for example to achieve zero risk and harre
workplace. Such a goal must be distinguished fthen legal criterion of safety. The legal safetyterion
determines when a workplace is regarded as “saféSafe as far as reasonably practicable”. Thisstjae is
completely separate from any goal set by the engpldy other words, even if an employer does nbteae its
own safety goal, such fact does not mean that thekkplace was “unsafe” or not “safe as far as realstyn
practicable. In order to be meaningful, a safetjediive must refer not only to a fatality or a laishe injury
rate, but also to a time period to which it appliesch objective should be realistic and achievable

In addition, it needs to be understood in makirdgjuents on tolerable levels of risks in industryd & all
spheres of life that every action gives rise task. Without risk, nothing can be done. Becaus® z&xk is a
physically impossibility, it is not possible to dgs for a state of zero risk in all engineeringigas While the
strategic target of achieving zero risk is laudabléoes not provide any practical guidance to eegis as to
what acceptable limits of risk should be. This esus significant and real problem in the design to=d
management of risk. Without meaningful guidelinesgineers, managers and authorities often finch$eé/es
in disagreement. Thus, it has become essentiatébksh criteria for tolerable levels of risks amthcceptable
levels of risks in order to design and manage ewging systems properly. Zero risk is a physically
impossibility. However, it is sound policy to setrgets for improving safety, but these targets havée
achievable and reasonably practicable.

In conclusion, in most civil law jurisdictions tltemmon law duty of care, is constantly being refimead
given meaning and content by the courts through jhdgments. In most countries, the legislature hather
refined the employer’'s duty of care by enactingltheand safety legislation. In general, health asadety
legislation are intended firstly to give specifiontent to the duty of care, and to enhance accbilityaby
providing for a range of additional criminal andh@distrative sanctions; secondly , to facilitateildiability

% |bid note 23.
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through the principle of strict liability for brelamf a statutory duty. As indicated above thera iseed for a
paradigm shift.

The Committee of Inquiry into a National Health aB@éfety Council concluded that the system of
compensation under tii@ompensation for Occupational Injuries and Diseds¢COIDA) and Occupational
Diseases in Mines and Works Act (ODMWA) has not imésed its potential to promote preventative
activities®” Even though it is more cost effective to run #eaive rehabilitation scheme than merely paying
long-term cash benefits to victims of occupatioaacidents or diseases, reintegration measures @re n
sufficiently addressed in the South African lai’s.
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% COIDA requires that the employer must pay the cemsgation due to the injured employee for the fliste months of temporary
total disablement (s 47 (3)). This could perhapsséen as a measure which will ensure to some etttentontinuation of the
employee’s link with his employment. However, th&mains essentially a temporary measure, whichotsbacked by other
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