JICLT

Journal of International Commercial Law and Technology
Vol. 6, Issue 2 (2011)

The Allotment Contract through the Hotel-keeper's General and Special
Liability for Damage

Mr.sc. Oliver Radolovié
University of Pula, Department of Economics and s,
Croatia, 52100 Pula, Preradésva 1,

oradol@efpu.hr

Abstract. The hotel-keeper is liable for any damage dugréach of the allotment contract.
His liability is divided into two types: 1.) genéiability - that derives from the agency hotel-
keeper's contract and 2.) special liability - cletggstic only for the allotment contract. His most
important general liability is the liability for mepayment of the commission and his most
common special liability is the liability for norrgviding the allotment accommodation. The
purpose of the paper is to analyze the hotel-kéepgentractual liability for non-payment of the
commission and non-providing the allotment accomatiod to the agency and its guests through
a comparative analysis of the laws of Croatian€ea Germany, Italy, UK and USA at the EU and
international level. The results of the paper argngers to given theoretical questions (damage to a
double subjectivity, the types of damage and litépd, and the comparative solutions) and the
synthesis of the hotel-keeper's liability in théothent contract analysis. This paper posits the
need for an international convention that wouldutatg the allotment contract content, especially
regarding the liabilities of the parties.

1. Introduction

According to the allotment contract, the hotel-kerepndertakes the duty to provide availability eftain

number of beds or capacity in the agreed objedhéotravel agency, provide services to the tragenay's

guests, and pay a certain commission to the tragehcy. In exchange, the travel agency undertties
obligation to make the bookings or notify the hdteéper about the impossibility to comply with dentractual
terms and pay the cost of services, if the tragehay used the contracted accommodation.

Allotment contract is rarely regulated by (nationalinternational) law. For this reason, it is als&sy rarely
analyzed by the lawyers. Its content or part ofdbetent is regulated usually by business practiddstment
contract is actually a type of the agency hotelplees contract with the specificity related to tmokings of
specific capacity (certain number of beds or accodation units) and the ability or inability to cahdhe
contract.

There are two types of allotment contract in thenparative law: 1) allotment contract with the (&ghv
agency's) right of unilateral withdrawal from thentract (the real allotment contract), and 2) atlet contract
with the guarantee charge (the allotment conttfaditfor empty").

In the Croatian law, the allotment contract is taterd by the Obligations Relations Act (Zakon o @fim
odnosima, hereinafter: ZOO) - articles 909-920 &nd lesser extent (Gorenc, 2002, 3-4) in thecispeorpus
of norms" (Smid, 1998, 79-95) of the CustomarycRea in catering industry (Posebne uzance u ugtjstvu -
hereinafter: PUU) - customs 95-102. The breachhefdllotment contract makes the hotel-keeper lidbie
proprietary and non-proprietary damage. In Croatem, allotment contract has the features of a dhixe
consensual, billing and formal (VTS Xl PZ-542/05-31.10.2006) contract.
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In comparative law, allotment contract as a rulendd regulated in national laws, or in European or
international regulations. It is mostly part of tarmary law or business practices, where it is alsabject to two
codifications of business practices: 1) Europeail Z&HOTREC Code and 2) International IH&RA-UFTAA
Code, which are a part of the so-called soft-laan{fn, 2004, 21; Snyder, 1994, 198).

Upon breach of the allotment contract, the hotelpee becomes liable for damage. Hotel-keeper's
contractual liability for such violation is charadzed by two tendencies of modern contractual [4yv:
implementing the institute of contractual liabilitgr non-proprietary damage and 2) codificationEafropean
and international practice for contracts betweeelHaeepers and travel agencies.

In the Croatian law, the hotel-keeper's contracliadility in the allotment contract is based orotaources
of law (ZOO and PUU). In the comparative law of tauropean countries, this liability is based Dnprimary
- in the provisions of the European codificatiortld business practices from the agency (allotnmortjract of
hotel services - ECTAA-HOTREC Code of Conduct (1999 secondary - business practices of individual
European countries on the allotment agreement t#l lervices, 3) in rare legislative norms of tletain
national rights of the individual EU countries adfl in a few court decisions governing the hotelgezts
liability in the allotment contract.

The subject of the paper is a comparative anabyfsimotel-keeper's contractual liability in Croatfrance,
Germany, Italy, UK and USA, as well as Europeanddriaw and international law, for the violation tefo
most significant obligations that are the subjeicthe allotment contract. This represents a cotuedchotel-
keeper's liability for damage resulting from viddet of the obligation to pay the commission to thavel
agency, and the violation of the obligation to pdevthe accommodation to allotment guests, or naafadlable
a certain number of hotel capacity to travel agency

The purpose of this paper is to provide answerbé¢oretical questions that are imposed throughrthin
thesis of the work:

1. To whom is the hotel-keeper liable for damages wueiolation of obligations from the allotment
contract?

2.  What kinds of damages will the hotel-keeper corspénto the allotment contract creditors?

3. What types of hotel-keeper's contractual lialgiitiappear upon violation of obligations from the
allotment contract?

4. Are the solutions on hotel-keeper's contractuaility for non-payment of commission to the travel
agency and for not providing allotment accommodasafficiently supported by scientific literature
and case law?

5. Do the principles of stated contractual liabilitfythe hotel-keeper differ from the comparative $aov
are the solutions from comparative laws mainly Erfi

6. What is the most obvious deficiency in the regolatf the allotment contract in comparative law?

2. Presumptions and types of hotel-keeper's contraual liability in the allotment contract

The particularity of the hotel-keeper's liabilitystituted in the allotment contract is the fact tha hotel-keeper
can commit damage to the travel agency (as a aiimgaparty in the allotment contract) as well asts guest
(as the user of the allotment contract); in thay,wae hotel-keeper's contractual liability for dages in the
allotment contract is focused on double subjegtigRadolovi¢, 2010, 15) In the Anglo-American law, this
hotel-keeper's liability is based on the doctrifeespondeat superidiSherry, 1993, 378-385)
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Given the above facts, in case of damage, thesesizecific situation. Namely, if the hotel-keepemenits
the damage to the travel agency, he will reimbuingesame on the allotment contract basis. Howef/éng
hotel-keeper commits the damage to the allotmemsiguthere are two possibilities: a) hotel-keepdt w
indemnify the guest directly and b) the travgdmcy is liable to the guest for the hotel-keepdaimage done
him (under the agency contract), which then hasdbeurse from the hotel-keeper.

In case of liability for breaching the allotmentnt@ct, hotel-keeper will reimburse total propeatyd non-
proprietary damage to the travel agency or its guds hotel-keeper’'s compensation of proprietagndge to
guests and travel agency includes all referenceamoages (e.g., theft of guest’s property by thelHeeper's
employees) or loss of profits (e.g., unpaid cominiss to the travel agency). The most significanttcactual
non-proprietary damages, which the agency as & peggaon (Nass, 1962, 89) may suffer, include: id)ation
of reputation (e.g. not accommodate reputable agenguests because of overbooking) and 2) varigoess of
anxiety, frustration and embarrassment (Klat995, 393).

The most common cases of hon-proprietary damagegtta guest may suffer from the allotment contsact
breach include: 1) fall vacation (e.g., due to shippery floor of the hotel, guest brakes a leg aothes home),
2) missing the goals of the guest’s sojourn (exgguest artist wanted to have a look at the catihelut was
moved to a room without a view), 3) various typésliscomfort, discontent and distress (e.g. theabighur of
staff, poor hotel food, the ceiling leaks, etcydad) affective value of damaged property (e.g.abse of
moisture into the safe the valuables corrodes).

Hotel-keeper's liability is determined by two typefsdual liability towards dual subject in the aftent
contract,i.e. the general and specific hotel-keeper's liabilitgeneral" hotel-keeper's liability in the all@mnt
contract results from breaching the hotel-keepdu$y towards travel agency or the guest: payment of
commission, giving accurate information on statimrging the same price for all guests, providimgdervices
booked, providing accommodation to groups in acancd with the rooming list, etc. "Special" hdteéper's
liability is a breach of specific allotment dutie$) providing allotment accommodation, 2) providitite
contracted quality of services, 3) not changingtaient’s prices, 4) notifying the agencies aboainges, etc.

This paper deals with the most important generatrestual hotel-keeper's liability in the allotmeuintract
- the liability for non-payment of the commissiam the agency - and the most important specific reatal
hotel-keeper's liability regarding the allotmenntract responsibility - liability for not providinthe allotment
accommodation to the travel agency and allotmeestu

3. Hotel-keeper's contractual liability for damagedue to commission non-payment to the travel
agency

3.1. Croatia

In the Croatian law the hotel-keeper's liabilitgrfr the allotment contract derives from the ZOOi¢krs 909-
920) and PUU (customs 95-102). Based upon the nuoflguests which the agency sends under the airdfa
allotment, the hotel-keeper realizes financial gdiherefore, the hotel-keeper is obliged to payréward or
commission, and is liable for the violation of tlisligation, as well as for the proprietary andhipooprietary
damage suffered by the agency.

A travel agency operates exclusively for a comroisgiGorenc & PesSutj 2006, 23), where the amount is
calculated in relation to prices of the hotel seesi (Smid, 1977, 148). In Croatian law, the amainthe
commission may be determined by: 1) primary - & @éfiotment contract or, if there are no such @&aus the
contract, and 2) the so-called usual commissiostéen 70.3 PUU): 5 %, if the agency is domestic-tour
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operator, %, if the domestic agency is the meditothe foreign agency's guests and 8 %, if thenay is a
foreign tour-operator.

There are three most important institutes thatpmied to the same hotel-keeper's liability in #fletment
contract for payment of commission: 1) the amounthe usual fee (customs 102. and 70.3. PUU), 8) th
obligation to pay commission for the extended stéythe guest (customs 102. and 70.4 PUU) and 3) the
calculation of commission based upon the gross afosérvices (customs 102. and 71.1. PUU). The ouetf
calculation and payment of the commission can lez@bed in relation to gross or net amount of thipiested
and provided services (Gorenc & Smid, 1999, 13R)s T the price with the commission (gross) ottt it
(net). In that case the hotel-keeper cannot chétr@eervice prices without the consent of the agéwa S XIl|
Pz-1708/03-3 - 10.10.2006).

The general rule of paying the commission to theal agency in the allotment contract has two pates:
1) the hotel-keeper is required to pay a commissioriurnover (article 918.1 ZOO) and 2) the cominisss
determined as a percentage of the price of seriagikle 918.2. ZOO). Determination of the "athant"
commission is to be made in the following orderti¢dr 918.3. ZOO): 1. determined under the allotimen
contract, 2. established according to the genatas of the agency, and 3. according to businessipes. There
are two possible types of commission that the Hateper can pay (custom 98.2. PUU): 1) a linearro@sion
- calculated as a percentage of the price of sesvand 2) stimulating commission - determined fifediént
percentages depending upon the booking of the anoaation.

Hotel-keeper will be liable to the agency for piepary and non-proprietary damage under the prieap
presumed guilt if: 1) he does not pay the commis$d the agency, 2) he tries to persuade the godstcome
his direct customer (custom 90. PUU) or 3) he aswispicion in the quality and/or reputation & dgency
(custom 93. PUU). This hotel-keeper's behaviowmiacceptable because it causes bad agency's rpasigbn
and business survival (Vukanil998, 51-57). Hotel-keeper is not liable for dgmavhen the contracted guest's
stay is finished, and when the guest decides tp atahe hotel as a direct client; in that case, digency is
entitled to a commission only for the time the dgumsked through the travel agency.

3.2 France

In the French law, the contractual hotel-keepéakillty for proprietary and non-proprietary damadee to
violation of obligation to pay the travel agencyronission (Commission) according to the allotmenitcart,
primarily results from the provisions of the ECTAAOTREC Code, and subsequently from the French ousto
law. The French theory does not deal with this kifidiability. In French law, the commission is imarily
determined by the allotment contract, while thealidae the hotel-keeper pays to a travel agencyuatscto
10%. In French jurisprudence, it is determined bg mteresting decisiofi.a Cour de Cassation - Cass Comm,

no. 19596 - 24.11.2009) which ruled that the hotel-keeper must reimbtingeproprietary damage to the agency
amounting to lost commission if the hotel-keepenceds the allotment contract concluded for an imikef
period of time, without notifying the travel agency

3.3 Germany

In German law, the hotel-keeper's liability for prietary and non-proprietary damage due to non-gawrof

the commissionKommission, Reisebiiro-provision, Agenturproviyiaccording to the allotment contract, arises
from the provisions of ECTAA-HOTREC Code. Additidiya the German practice adopted three special
featureqHanssler, 2008, 265): 1) the agreed commissioypisdlly between 20% and 30% of the service price,
2) the commission is more often charged through ribé (Nettoprei$ than the gross price of services
(Bruttoprei9 and 3) there are four types of commiss{@ithof, 2001, 260) namely , the usual commission
(Basisprovisioh - 10% when it is not contracted, additional ocaigsion Zusatzprovision- by fulfilment of
certain conditions, stimulating commissidstdffelprovisioh - depending upon the realized bookings and the
super-commissiorSuperprovisioh- in a certain period of the season. In the Gertaw, the hotel-keeper is
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also liable to the guests for paying the illegakcalled "kick-back commission, that the hotel-keeper and the
agency contract in advance (regardless of the piceervices), and the hotel-keeper can freely gidhe
agency's guests any (high) price of hotel services

3.4 Italy

In the ltalian law, the hotel-keeper's contractiigbility for proprietary and non-proprietary daneague to
violation of the obligation to pay a commissiontbhe travel agencyQommissiongis primarily deduced from
the provisions of the ECTAA-HOTREC Cod€astoldi, 2003, 149)The Italian legal literature does not deal
with the theoretical treatment of the Institute haftel-keeper's contractual liability for non-payrmedf the
commission to the travel agency according to thetrabnt contract. In the Italian case law, theraasspecific
amount of the agreed commission due to large saeasmtillations and different touristic power ofrizén
Italian regions. With one interesting decision,igia practice of Italy characteristically deterragithat the
hotel-keeper can pay the commission accordinggattotment contract to the travel agency alsdvenway not
contracted between them, if the same does notteithe rights of the tourist agency nor it decredbe amount
of commissior(Corte di Cassazione - Cass Civ, | , no. 13658 - 04.06.2010).

3.5 United Kingdom

The UK law also draws the rules on hotel-keepeodst@ctual liability for proprietary and non-progtary
damage due to violation of the obligation to paganmission to the travel agenc€dmmissioh in the
allotment contract, from the provisions of the EGS-AOTREC Code (1996). In the British law, the commo
amount of the agency commission in a full sea&@mand, 2003, 176)amounts to 12.5% of the total price of
catering (allotment) servicgBoella & Pannett, 1999, 112)There is no significant British precedent on hote
keeper's liability for violating the obligation tpay commission in the allotment contract, nor digant
theoretical analysis of such institute.

3.6 USA

In the USA law, the rules on hotel-keeper's contralcliability for proprietary and non-proprietadamage due
to violation of the obligation to pay a commissimnthe travel agencyCommissiohin the allotment contract
are arising from common law and jurisprudence. Witte decision of the Court of Appeal in Minnesota
(Cardinal Consulting vs. Circo Resorts, 1980.), it has been stated that travel agencies are eshtith
compensation of damage for loss of commissiontdude unjustified cancellation of the allotmenbking.
The usual commission in the USA law varies frontest® state and there is no specific amount oft its(
understandable that there are big differenceallotinent” commissions in Los Angeles and inslael.S.).

3.7 European Union

At the level of European business practice, theldaeper’s liability due to violation of the obditjon to pay a
commission to the travel agency in the allotmenttiat derives from the provisions of articles ®7the
ECTAA-HOTREC Code of Conduct. There are obligatievieerein the violation represents the hotel-keeper’
liability for proprietary and non-proprietary daneaguch as: 1) the obligation not to change pri¢sgices, 2)
the obligation to pay a commissionofmmissioh and to inform about its amount and 3) the obiaratof
restraining from persuading the guest to becomecatccustomer.

The hotel-keeper is liable to the travel agencypi@prietary and non-proprietary damage if it desthe
price of services in relation to the contract oic@rlist without the consensus of the agency (ertt). The
Hotel-keeper is not liable for damage to the tragdncy only in three cases of unilateral changebke prices
of services (article 5): 1) in the long-term contsa 2) in the changes necessary because of pgakbs, VAT,
exchange rates or similar, and 3) in the case of tages (other than the above) on non-concludextnadint
contract (shall not affect confirmed reservationsantracts already concluded).
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The Hotel-keeper's liability for proprietary andnaproprietary damage in the allotment contracttex@ven
if he does not pay the commission or if he doesinfotm the travel agency about the amount of cossion in
time (article 6). The travel agency pays the seryidce minus the amount of commission, and whengtest
pays the price of services directly (payment is enddtectly by client) the hotel-keeper must pay ttavel
agency commission within 30 days from the dateagyfhpent of services (article 6.4).

Written obligation to inform the travel agency abthe commission amount includes (article 6.2.)wh)ch
services will be commissionable  2) statement tdretthe commission includes VAT, and 3) whether
commissions are payable for any agreed extensimtagf The hotel-keeper will be liable for propaiy and
non-proprietary damage to the agency resulting famy persuasion of the agency guest (refrain froligigng
the client to become a direct client) to becomérecticlient (article 7.2.). ECTAA-HOTREC Code deds one
specificity: in the allotment contract the commissimust be agreed upon (article 21.2.), while tienay hotel-
keeper's contract establishes a common provisiothéennet commission amount of 10% (article 1. a&f th
additional clauses).

3.8 International law

At the international law (business practice) letied, contractual liability for non-payment of aggmommission
is incorporated in several clauses (articles 13ef4he International IH&RA-UFTAA Code of Practick.is a
contractual hotel-keeper's liability for proprigtand non-proprietary damage to the tourist agelugyto
violations of two contractual obligations: 1) theligation to pay commission and 2) the obligatiéa clear
understanding of the commission.

The hotel-keeper is liable to the travel agencyplmprietary and non-proprietary damage if he dugpay
in full and on time the commission for paid allotheervices (article 13). The rule of internatiobakiness
practice is that the travel agency alone pays the pf hotel services rendered minus the commissioless
explicitly agreed that the price will be paid dilgcby the allotment guest, in which case the h&tsper
guarantees the payment of the commission to thelt(eourist) agency.

The IH&RA-UFTAA Code does not specify the periodthim which the hotel-keeper, in the allotment
contract, must pay the commission to the travehegeén case the guests themselves pay directiytice of
hotel (allotment) services. In case that the deadis not contracted, the author assumes thatdted-keeper
should pay the commission immediately upon the estjof the agency or in the subsequently contracted
deadline. The hotel-keeper is liable for any damaggng from non-payment of the commission, whiglest
paid directly the price of confirmed services @i13.d).

The hotel-keeper's liability for not giving all esfant information to the travel agency about an arhof
commission includes compensation for proprietargt ann-proprietary damage (art. 14). The commis$on
determined before or during the contract (artielell). The hotel-keeper's constant obligation inform the
agency about the commission amount. Data delivbyethe hotel-keeper to the agency about the conmniss
include (article 14.2.): 1) whether a commissiofi & paid and on which services, 2) the commissicate and
3) commission payable on any extension of stayeahjre

On the international law (international businesacfices) level, there is a specificity related tmtcactual
hotel-keeper's liability for non-payment of a corasion to the travel agency in the allotment contadicle
14.2.). According to this provision , the hotel-gee is required, in the allotment contract, to payhe travel
agency a commission for an extended guest staeihdtel, as well (commissions are payable on atgnsion
of stay agreed), if the travel agency guarantegmpat for such extended stay (where the paymeguasanteed
by the travel agent).

101



JICLT

Journal of International Commercial Law and Technology
Vol. 6, Issue 2 (2011)

4. Hotel-keeper's contractual liability for damagedue to non-providing the accommodation to
the allotment guests in the allotment contract

4.1 Croatia

Special elementary hotel-keeper's obligation ingh&ment contract is to put at disposal to traagéncy (and
its guests) certain objects (article 915. ZOO). $ame obligation has been established even indfieitibn of
contract of allotment (article 909. ZOO), accordiagwhich the hotel-keeper's liability is divided making
available two possible determinants of the conogépbject: 1) a certain number of beds (beds itheamit) or 2)
a number of accommodation units in a certain ob{emdms, apartments, villas, camping units, ett.jHe
context of these obligations under the allotmemtieet, the hotel-keeper cannot rent to its digeetsts or other
agency's guests certain objects that are subjedtaimnent contract with the specific agency, toe tduration of
the allotment contract (article 915.2. ZOO).

Because the agency can easily give up the booKirigese objects and the hotel keeper can conclade a
allotment contract with multiple agencies whichdedo overbooking and violation of the stated h&tsper's
duty, the prohibition of such actions is fully jifigtd. Hotel-keepers often found justification ihet fact that
agencies are usually waiting for the last day taceha reservation or the contract, after whicly thave very
little time to book the new guests. This was pattidy a problem with large groups of agency guesiside the
tourist season. Regardless of the given circumetarihe hotel-keeper will compensate the traveh@agand its
guests (customs 86. and 102. PUU) all suffered natgpy and non-proprietary damages if he violates
obligation of availability of the certain objectsthe travel agency and its guests (Gorenc & Sh989, 153).

The right for the travel agencies to achieve cominis and other benefits from allotment contraet ar
protected by the hotel-keeper's contractual lighibr damage in violating the "firm's “ commmént to make
available the contracted facility under the corttid@llotment.

The only theoretical problem deriving from allotmh@ontract is the fact that travel agency can \a@agily
give up the contract, in relatively short periodsstom 83. PUU) of 10, 14, 21 and 30 days, depgndm
characteristics of the canceled booking, prior maval to the hotel facility. For this reason thedeadlines
should be extended to at least a double extenti@erdo bring the hotel-keeper to a somewhat bettsition.

Hotel-keeper's liability for proprietary and noroprietary damage to the agency for violation of the
obligation to make available certain facilitiesagcluded if (custom 101.1. PUU) the travel agenay mbt
timely (before the deadlines foreseen for the cliiataen of the contract of allotment) sent a notioghe hotel-
keeper about the usage of the facilities or roontistgIn this case, the hotel-keeper has a digoraty right to
decide whether he will make available its faciitte the agency (custom 101.2. PUU); if his denissopositive,
he will make available facilities defined in thent@cted allotment agreement (custom 101.3. PULK, i&
decides not to put the facilities available to digency, he shall not suffer any damage.

4.2 France

In the French law, the hotel-keeper's liabilityriake available certain facilities is derived frdme provisions of
the ECTAA-HOTREC Code. It implies a certain humloérquotas les contingenis- objects that the hotel-
keeper must make available to the travel agenayn{sy apartments, villas). French legal the@siére-Cuzin

& others, 2002, 122determines that this represents a fix hotel-kégpédaligation in the real allotment, until the
expiration of the deadline for cancellation of tantract (étrocessioh and a fix hotel-keeper's liability under
allotment "“full for empty" for the entire duratiof the contract.
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In French law, the hotel-keeper is required to keljects available until the contracted deadlinefahere
is no contracted deadline, until the deadlines néefiin the ECTAA-HOTREC Code. The most common
violation of this obligation is due to overbookifgurbooking). The most common reasons why the @aking
happens under the allotment contract are (Gautl&erethers, 2003, 148): 1) attempt to book the maxim
capacity (la recherche de remplissage maximal desl$), 2) a large number of accommodation unitsaia
un-booked due to the withdrawal of the agency (pentage de prestations rétrocédées), 3) a largbeatuoi
cancellations of booked accommodation (pourcentigprestations annulées), 4) a certain number -choa
guests (non-presentation) and 5) providing alloineecommodation over the actual hotel's capaaitgdqrdent
contingents des supérieurs a leur capacité rééflgny case, the hotel-keeper will reimburse wdgency any
suffered proprietary and non-proprietary damadeeidoes not put to a disposal allotment accommuuiati a
travel agency and its guests.

4.3 Germany

In the German law, hotel-keeper's liability for prietary and non-proprietary damage resulting fraaation

of the obligation to make available certain objetttsthe travel agency derives from the ECTAA-HOTREC
Code. According to the German legal the@nssler, 2008, 265)a hotel-keeper in the allotment contract (in
any agency hotel-keeper's contract), is obligethéde available a number of contingerdZgm(mer-contingent

in a given perioddinem bestimmten Zgtb the agency. In normal allotment the same alilig lasts only to the
extent to which the agency can give up the bookitggtpunk}, and in allotment "full for empty" constantly.

4.4 ltaly

In the Italian law, the hotel-keeper's obligationthe allotment contract to make available certects is
deduced from the provisions of the ECTAA-HOTREC €od@he same obligation implies a dual typology of
objects that the hotel-keeper must make availabtbd travel agency: 1) larger number of roomsa(pluralita

di numero di camejeor 2) the accommodation unitanjta abittativg. The Italian legal theoryDelfini &
Morandi, 2010, 303)determines that it is conditionabfzion¢ (article 1331.Codice Civilg¢ hotel-keeper's
obligation in the real allotment (by the deadlineclease) and a fixed hotel-keeper's obligatiomliatment
contract "full for empty" (which exists even whte facility is not booked at all).

Allotment contract is one sided obligation agreemeavherein the hotel-keeper can dispose the
accommodation not booked by the travel agency aftbr the deadline (release). One party (travehagehas
no obligations towards a hotel-keeper, while a lHodeper has an obligation to put at the agendgisodal all
the contracted allotment accommodation. If thedragency did not book it within the deadline €ede), the
hotel-keeper can do the booking himself. The hkéelper is required to keep objects available dim¢ilagreed
deadline or, if there is no contracted deadlingjl uhe deadlines defined in the ECTAA-HOTREC Code,
without the possibility of withdrawal of the dutarficle 1329.1. Codice civile). There is no othewportant
decision of Italian courts regarding these hotedges’s liabilities in the allotment contract.

4.5 United Kingdom

In the UK law, the hotel-keeper's liability for tipeoprietary and non-proprietary damage due toatimh of
making available the certain objects to the tragdncy derives from the ECTAA-HOTREC Code. Theighit
literature(Medlik, 2003, 11; Beaver, 2005, 33)oints out that the same hotel-keeper's obligatiothe travel
agency refers to making availabletil a given date 1) the specific number of hotel rooms or 2) ataiar
number (allotment) of beds. There is no signifigadicial precedent on hotel-keeper's contractiahility for
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non-disposing the allotment accommodation to thenay even in the UK law, nor the legal literatueald to a
greater extent with the issues mentioned.

4.6 USA

In the USA law the hotel-keeper's contractual ligbifor proprietary and non-proprietary damage doe
violation of making available certain objects acliog to the allotment contract to the travel agedeyives
from: 1) customs and usages of American busineastipes and 2) few interesting decisions (sentgnoks
American judiciary.

The general rule of the U.S. contract law is thathotel-keeper in the allotment contract is oldlitee put at
disposal to the travel agency the following "atient" objects: 1) specific number of hotel room&)a certain
number of beds. (Dale & others, 2006, 243)

Depending on whether the regular allotment contisaatade (with the possibility of a one-part teratian
of the contract) or allotment contract "full fompty" (the allotment contract with guarantee ckajgmaking
available of the facilities to the travel agencypermanent (the allotment contract "full for eniptgr until a
specified release date, after which is determihedpercentage of facilities that remain at disposal

In addition to the general rule, the mentioned kikg¢eper's liability in the allotment contract istdrmined
by the two special rules: 1) the hotel-keeperablé for proprietary and non-proprietary damadeeifdoes not
put at disposal the courtesy rooms (rooms for g@rdo the allotment guests and 2) in cases whwege t
placement of objects is not possible (usually doeoterbooking) the hotel-keeper must find altenmti
accommodation for allotment guests (alternativeoagnodation), but will still be liable for any dangatp the
travel agency, regardless of whether he found tarrative accommodation, if he fails to notify ttourist
agency on time.

American jurisprudence has, in applying these rutes specific hotel-keeper's "qualified" liabds
(Cournoyer, Marshall & Morris, 2004, 107-110) faoprietary and non-proprietary damage due to breathe
obligation to make available certain facilitiestte travel agency and its guests in the allotmemtract: 1)
liability for "damage to Goodwill" and 2) liakii from the noncompetition agreement (noncompetitiause).

The hotel-keeper is contractually liable for nooymietary damage for breach of the travel agency's
reputation (damage to Goodwill) if he does not esshe allotment accommodation for a large grouguasts
and therefore leads the travel agency into danfjrseng future business (Rainbow Travel Service Miton
Hotels, 1990.)

The hotel-keeper is also liable for the damage abua non-disposal of accommodation to the allotmen
guests, where he booked "their" allotment objefts the direct guests, contrary to the noncontipeticlause in
a particular area (agreements not to compete).eTiseno violation of the noncompetition clause bg hotel-
keeper if a direct guest comes into the hotel a(gadis vs. Nick's Patio, 2000).

4.7 European Union

The hotel-keeper's contractual liability for pragiary and non-proprietary damage resulting fromation of
obligations to make available certain facilitied@ament accommodation) to the travel agency asdjitests in
the allotment contract derives from the articleofhe European ECTAA-HOTREC Code.
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The general rule of the stated hotel-keeper's aotutal liability in the allotment contract and &sclusions

also derive from the article 16.2 of the ECTAA-HCH® Code. The hotel-keeper can be excluded of any

contractual liability for not providing the allotmeaccommodation to the travel agency and its rakott guest
in three cases (article 16.2.): 1) the provisiomledtment accommodation in the same or the nehist of the
same category, 2) notice to the travel agency ®mtlotment guests themselves prior to arrivahathotel and
3) the return of displaced groups of allotment grueafter the original hotel facilities become ‘i¢afale” again.

The above mentioned obligation to make availallbotment” facilities for the travel agency's displ
means: 1) that the hotel-keeper is obliged to makalable to the travel agency a certain numberooins
(article 21.2.) and 2) that the hotel-keeper isatdiged to indemnify the damage to the group efdalotment
guests in case of their transfer from the bookeahimther facility, except for the different regigat by national
law (article 16.3).

If the hotel-keeper does not fulfill the obligatitm make available a certain "number of rooms d¢fthe
disposal of the agency" in the allotment contfac&ny other type of the agency hotel-keeper'sraot), usually
due to overbooking or force majeure, he will bélkato the agency and its allotment guests fromgtnest's
group for proprietary and non-proprietary damageden the principle of presumed guilt. The hotelgere
cannot exclude his liability for damage due to tdemking or no show due to force majeure (articlel 92

On the other hand, hotel-keeper's contractualliigli excluded (no compensation will be due by Hotel),
regardless of the fact that he transferred theguaflguests into another object, provided he atithe travel
agency on time (without the obligation to retura troup to the original hotel).

4.8 International law

In the IH&RA-UFTAA Code, the hotel-keeper's liabjliin the allotment contract for proprietary andnno
proprietary damage due to breach of the obligatiomake available certain facilities to the agefroyn the
allotment contract arises from the duties deterthimgthe provisions of articles 25-28.

The hotel-keeper shall comply with all contractteduirements for each accepted reservation andtpgbhe
disposal of travel agency contracted accommoddtiorthe allotment group of guests (article 25.alf.xhe
hotel-keeper does not fulfill this obligation (afé 25.a2.), the travel agency will reimburse hon the "loss
actually suffered".

Nevertheless, the hotel-keeper will not be lialde breach of these obligations in four cases: 1heaf
provides, at his own expense, adequate accommadfdioguests at the nearest "equivalent” hotdlicla
25.b1), 2) if he, at his own expense, before thiealrof the allotment guests, notifies them or thevel agency
about the change of the original hotel with the rieubstitute” hotel (article 25.b2.), 3) if he,ha$ own cost,
after the conditions for return to the original ked hotel are met and guests want to come bacls pagh
transfer (article 25.b3.), and 4) if, in recogngithe impossibility of fulfilling the obligation duto force
majeure, the hotel-keeper immediately notifiesabency (articles 26-27.). According to article Z6he Code,
exclusion of the hotel-keeper's liability existscase of force majeure, even when it is a reasothé"multiple
booking" (article 26.).

The disadvantages of provisions of the IH&RA-UFT&&de, in relation to the hotel-keeper's obligation
make available certain facilities to the agency ajenot defining the type of accommodation fa@Bt which
will be made available and 2) non-content of theudpation provisions of the hotel-keeper's contractiability
in case of unjustified transfer of allotment gudstanother facility.
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5. Conclusion

The hotel-keeper's liability for damage due to aimin of the allotment contract perceives its mogtortant
concept due to the violation of commission paynteribe travel agency and for failing to provide tomtracted
allotment accommodation. In addition to the analysf the most important types of the hotel-keeper's
contractual liability in the allotment contract,etlpaper seeks to answer all theoretical questibrinséhe
introduction through the original conclusions, leferature opinions and several examples of cawmupze
jurisprudence.

For damage due to breach of the allotment conttethotel-keeper will be liable to the travel agelas a
contracting party of the allotment contract) arsdgtest (as a user of the allotment contract), lwhieans that
the hotel-keeper's liability for damage in the &Hlent contract is directed to a double subjectivity

The hotel-keeper will compensate proprietary anc-pimprietary damage to the agency and its guektlew
the proprietary damage is related only to the caraption of the ordinary damage and lost profitgeaof non-
proprietary damage is very broad: for the agenapiters a breach of reputation and various typesnafety,
frustration or embarrassment, while to the allottngnest it can covers a non-proprietary damagefdtr
vacation, non-fulfillment of the objectives of ttmurist stay and the damage of the property withcaf/e value.

The paper deals with the hotel-keeper's geneahllity in allotment contract , the agency hoteéger's
contract (the hotel-keeper's contractual liabifiy violation of the obligation to pay commissitm the travel
agency) and the special hotel-keeper's lighiitthe allotment contract (hotel-keeper's lidpifor violation
of the obligation to make available the allotmetg@mmodation).

Comparative legal literature and judicial practare rarely concern with the allotment contract,dletne a
hotel-keeper's contractual liability for proprigtamd non-proprietary damage due to its breachreTaee more
reasons for such treatment of the allotment conirache comparative law (the allotment contractasely
determined by national laws as it is a contractvben the professionals and it is constantly evglvinis more
interesting from an economic point of view, etc.)

Although the solution of comparative jurispruderaoed the literature does not differ much in substanc
(especially because the solutions of the Europeanlaternational Code), its major disadvantageeims of
regulation of the allotment contract in comparatew is the absence of a unified source of dikegal effect
(Codes have not binding but dispositive legal gffec

The paper's conclusion is that it is necessaryiftiiative have to come from the organizations ageqd in
unifying the law - UN, UNCITRAL, UNIDROIT) to adop Convention that would regulate the content ef th
allotment contract at the international level, iarticular the hotel-keeper's and travel agencytstraotual
liability due to violation of the contract.
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