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Abstract. IT contracts often necessitate a myriad of conti@carrangements extending beyond the
two principal contracting parties, and usually itwieg third party facilitation. Inlmageview
Management Ltd v. Kelvin Jackhe Court of Appeal (of England and Wales) haseservedly
confirmed that such facilitation does constituteragy. The court also unequivocally emphasised
both the importance and the fiduciary nature ofdbesequential obligations and duties of the agent
to the principal. In particular, the agent’s reteipa ‘secret benefit’ often falls short of a e’ but
may nevertheless constitute a breach of such dldigmand duties. Moreover, it is often identified
only retrospectively in the bitterness of the bomakn of the parties’ effective working
arrangements. However, in determining the remealgdicable following a breach, the Court has
evidenced only a slight preference for the twehtieéntury restitutional, rather than a Victorian
penal, approach. That the penal approach remairnsdicial contemplation necessitates careful
management of contractual relationships. The pajercludes by recommending documented
disclosure of, and the principal’s consent to, hm#itent and obscured benefits.

1. Introduction

The Penguin Dictionary of Modern Quotations attréisuthe quotation “a verbal contract isn't worth fraper it's
written on” to Sam Goldwyn and that illustrates tdential difficulties of establishing all thertes of a
contract. Also, it cuts to the heart of businedatienships: that, in business, trustworthinestcbaracter”, as Sir
Alan Sugar described it ifihe Apprentic¢Broadcast BBC 1, Wednesday? 3une 2009) is more important than a
mere piece of paper. This is particularly importesiere oral variations (or extensions) are effetcted written
contract — a situation commonly occurring to reflevised circumstances and to address unforesedhems in
IT provision. Although lawyers would always urgeattsuch variations be fully documented and agrdex), do
recognise that the reality is usually very diffdraVhere the contract (irrespective of any variatiow extensions)
affords an unforeseen or undisclosed benefit to afndne contacting parties, the common law usuldty that
benefit rest undisturbed.

However, the quiver of English Law contains not jdesmmon Law but also Equity — the law operating on
a man’s conscience. Equity recognises that cer&aionships are special and, as they can onlyab@®n trust,
necessitate fiduciary obligations engaging a highad rarely displaced, set of governing rules smage that
fiduciary nature. After their development immedigtéllowing the Provisions of Oxford (1258), theifciples
(Maxims) of Equity have remained remarkably constaim marked contrast to the ever-changing scesaand
circumstances of their applicatiohmageview Management Ltd v. Kelvin Jaakhough factually concerning a
football club, an international footballer, an agemd the regulation of work permits, clearly ended the Court
of Appeal’s broader principle of approach to ficargi obligations generally and secret benefits iertiy-first
century agency. There, Mummery LJ lamented (at f&)a

“that it is still necessary, in the 2tentury, to remind agents of what was said bygtieatest of

all the judges, Bowen LJ iBoston Deep Sea Fishirag pages 362-363, about conflicts of duty
and interest and the necessity for transparendlyeirdealings of agents, if confidence in them is
to continue. In our age it is more important thiaevier was for the courts to hold the precise and
firm line drawn between payments openly, and tlweefhonestly, received by agents, and
undeclared payments received by agents secretty,tlzerefore justly liable tall the legal
consequences flowing from breaches of an agedtisiéiry obligations.”
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This paper briefly outlines the concept of agencyhie context of a commercial IT contracts, degxithe
principle of fiduciary obligations and analysesitigeneral application by the Court of Appeal te thpecific
context of secret commissions. It then addressessue of remedies consequent upon breach, acéqu® to
argue that whilst acknowledging the continuing neddeffective remedies for secret benefits, theigiadl
normative approach is restitutional rather thamghdh concludes by suggesting that the inclusiba de minimis
benefits provision would illuminate the existendecommissions, evidence agreement in advance, lzevehy
obviate unnecessary minor disputes.

2. The Concept of Agency

In its simplest articulation, agency is epitomidgdone person acting for another to bring that geisto a legal
relationship with a third party. The agent metaptaily sits between the principal and a third paahd has the
ability to effectlegal relations between the principal and third partyg ahe resultant contract is between the
principal and the third party, so obviating the tolictive principle of privity of contract. Howeveas Mann J.
demonstrated irSpearmint Rhino Ventures (UK) Limited v. The Cowioners for H.M. Revenue and Custpms
simplicity risks masking the subtle complexities afency and fails to illuminate its variety and etsity
(reflecting its historical legal origins in conttadort and equity). Whilst it is not surprisingathacademic
commentators continue to struggle to agree onglesitefinition, the learned editors Bbwstead and Reynolds on
Agencypropose it to be

a fiduciary relationship, with the consequentidllyrdensome fiduciary duties imposed on the agesthawn in
Tesco Stores Ltd v. Simon Pook, Natasha Kersey, Rirdkersal Projects (UK) LtdBut this onerous fiduciary
nature is a justified, if limited, counterbalanoglie agent’'s power.

Agency was a common necessity in eras without tiea¢ global communication and where actual
attendance of the principal was impractical or ewmepossible. Whilst some elements of the ratioriaieagency
have diminished over the years, the use of agancgmmercial contracts remains commonplace — rast i@ 1T
provision where several parties need to interacadbieve successful delivery. Typically, such cacis rely
heavily on third party provision for the procurermexf basic elements (e.g. hardware architecturéywace
design, data input) as well as for the developnwéninore ‘sophisticated’ applications or featuressttisfy
commercial demands. At the simplest level, a laggnisation (the principal) seeking a new IT systenight
choose, for convenient and practical reasons, fwiap a consultant (agent) to review the availafjstems
meeting the specification and to effect recommeaodat Presuming the principal’'s acceptance of thents
recommendation, the agent may then also negotitethé principal the best contractual terms with supplier
(third party); and the resulting contract is betwelke principal and third party. Through the apgiien of the
rules of agency, and throughout this process, gle@atés contractual nexal link remains with the pifral to which
the agent’s duties were owed (and to the exclusfoany to third parties). Whilst the duties areufithry, their
extent and nature remain subject to the terms efutiderlying legal contractual agreement - as tigh KCourt
confirmed in Towcester Racecourse Co Ltd v. Racessoé\ssociation Ltd. Thus, the fiduciary rules acg
immutable but are protected, and whilst all of ehebligations can be displaced by agreement betwleen
principal and the agent, the playing field is tlitaegainst the agent asserting any such displaceneertontra
proferentem.

3. TheFiduciary Obligations

The agent is expected to behave in a manner rielecespect for the commercial legal power to cotrtime
principal to contracts. The principal can agreeht® displacement or amendment of these fiduciatigations,
but there must be fully informed consent; and thiedbn is upon the agent to show not only the acoasent but
also that the principal gave it willingly and aftbeing fully informed. In outline, those duties lime the
expectation that the agent will carry out his dutersonally, give to the principal a full and po@ccount of
financial transactions, and furnish supporting doentation Yasuda Fire and Marine Insurance Co of Europe
Ltd v. Orion Marine Insurance Underwriting Agencydl. One consequence is that the agent needs to be
adequately involved in the agency to be able teadience the ruldelegatus non potest delegarthat the agent
(where an individual) should act personally (and leave the work to others) without the principat@nsent
(Quebec and Richmond Railway Ltd v. QUjnanless it is customaryDé Bussche v. Alt or there is an
emergency, or where the work requires no discrgiidiam & Co Ltd v. Europa Poster Services Dtcand keep
the principal’'s business confidentidtgccenda Chicken Ltd v. Fow)erAlthough the issue of delegation where
the agent is a corporate structure has not tax@ddhrts, it might be thought that as equity omeyan a man’s
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conscience, and clearly there is no one ‘man’ wiieeeagent is corporate, the rule has no applicatoit the
better view, is that if the core personnel of toeporate structure are material to the selectiothef(corporate)
agent, then that personnel is burdened with theciady obligation not to delegate.

The overriding imperative is that the agent actgand faith; and in the financial context, thatigation is
characterised by the duty to avoid conflict of fin&l interest such as not profiting from entrustgdperty
(Shallcross v. Oldhajnor information Regal (Hastings) Ltd v. Gulliver not making secret profiteEaglish v.
Dedham Vale Properties Ltdnot accepting a commission from third party with permission. The last rule
applies even where the principal would not otheewlisive been eligible as Hippisley v. Knee Brosvhere
auctioneers received a discount on printing ortdetsinnocently failed to pass it onto their clieftis whom the
discount would not have been granted). Whilst tharicaccepted that the auctioneers had acted undestaken
belief of customary entitlement, it required thpagment of the discount on the printing (althougbvang the
retention of the auctioneers’ commission relatmghie sale).

In practice, where the system functions as antiegbdy the purchaser, there will be little conctrait the
supplier has obtained a benefit from a third pantywever, where the system disappoints, the puechadl be
alert for any means of avoiding the contract, amdleéfault, of obtaining compensation such as dedveby a
breach of fiduciary duty claim.

4, Secret Commissions

One particularly problematic area is the blurrestidction between bribery and secret commissiotts bbwhich
assumes the third party’s collusion by actual kmmlgk or at least wilful blindness; and a secretrgayt may
prompt both criminal (bribery) and civil (secretnamission) consequences. Commissions may themsbkres
legal payments by the payer (such as a paymenh aysarer to an agent for the placing of an insceasub-risk
with a third party insurer) but they breach theuichry rules through the manner in which they @aeeived and
retained by the recipient agent — i.e. secrecy.aide knowledge of the benefit is not required ts$s irrelevant
that the recipient agent had any expectation oforeefit payment, or acted in expectation therkdaé not the
making or receipt, but the element of secrecy, Wwhiffends; and, so, intention of receipt is irr@etto the
breach, although may be relevant in addressingeheedy. InBoston Deep Sea Fishing and Ice Co. v. Ansell
(1888) 39 ChD 339 the court found against the miagadirector of a company who had secretly agreétl w
shipbuilders to receive a commission for orderiegsels for his company. The order was from the emypand,
as a company lacks capacity to contract direcths @ffected by the company’s agent — the managmegtdr to
whom the payment was made without disclosure t@timepany. There, Cotton LJ commented (at 357):

“He puts himself in such a position that he hasraptation not faithfully to perform his duty to
his employer.”

Bowen LJ underlined that the evil lay in the eletrafnsecrecy (at 362-3) speaking of “commissiotketa
behind the master's back, and in fraud of the maste
Moreover (at 368) Fry LJ emphasised the principlatlire of the maxims, and refused to apply:

“any artificial or technical rules, but accordirggthe simple dictates of conscience, and according
to the broad principles of morality and law, artflihk it is the duty of the Courts to uphold those
broad principles in all cases of this description.”

Half a century later, ilRhodes v MacalisteBankes LJ dismissed the agent’s beliefs as ragieand (at
23), his Lordship re-emphasised that it was noptgment itself but the element of secrecy whidhrafed:

“He could no longer act consistently with his duipjess he disclosed the facts”

Taken no further, these dicta imply that an unsglays agent could take a secret benefit and abeidisk
of action merely by disclosure, so Scrutton LJ akmd at length (at 27) that disclosure alone datte satisfy
equity, as there needed to be:

“both disclosure to and consent from his principal”
But the draconian nature of the consequences athneg this Victorian rule sat uneasily with sonfieh court.
Kennedy J advanced the principle of separabilitgustain the principle of the rule but to resttiet excesses of

its impact:
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“where the several duties to be performed are sbfmras to my mind they are in the present
case, the receipt of a secret profit in conneatidh one of those duties would not, in the absence
of fraud, involve the loss of the remuneration Whicas been fairly earned in the proper
discharge of the other duties”.

Lord Alverston went further to suggest, in some pwrctial contracts, there should be a requirement éxus
between the secret payment and duties to be pextbrm

Whilst this suggestion of nexus has equitable rasoe and offered some measure of tolerance in the
otherwise strict application of the rule, it remmigenerally unadopted. This leaves the unscrupugest with a
clear economic choice: on the one hand discloduse,with the possible loss of the benefit throughkl of
consent, against the immediate financial advantdgetaining the secret benefit, and maintainirignsie but at
the risk of heavy penalty if discovered. In effagtithat choice, the severity of the remedies abksldo the
principal is clearly highly significant. Where tleentract is no longer in the principal's interestgy. superior /
cheaper hardware / software / services can bendgutaélsewhere, a breach of fiduciary duty couldvalthe
principal to not only be extricated from a contrdmit also obtain substantial recompense.

5. Remedies

In cases of secret profit, the civil courts readilgnal strong discouragement and award genergastprative
civil damageslfdustries and General Mortgage Co Ltd v. LewsisdMahesen v. Malaysia Government Officers'
Co-operative Housing Society )fceven where the principal has been returnedggrevious financial position
(Logicrose v. Southend United Football CJubOther remedies are extensive: the principal wmigyiss agent
(without either or both of notice and compensatiBgston Deep Sea Fishing and Ice Co. v. Ahsadtlaim the
amount of the bribe, and refuse to pay for the Bigesarvices rendered and recover monies alreaidy pa

However, a clear line falls to be drawn betweene®ies appropriate where responsibility lies soleih
the agent and remedies appropriate where resplityséitends to the third party. In the former gaigy, where
the payment has resulted in the principal payingena being financially disadvantaged, the ratierfalr both
restorative and compensatory awards is evidenty @vthe quantum of that award may be more probteama
Receipt of a secret commission of 3000 Euros feré#ttommendation of a software supplier whose psidg000
Euros greater than a comparable supplier can be segustify a restorative award of 1000 Euros, and
compensatory award of 3000 Euros; but, ironicahis leaves the principal profiting from the ageriireach; but
the agent is not significantly worse than would éndoeen the case of acting with probity. In manyesathe
principal might suffer no direct loss i.e. where thayment is connected with the benefit receivedhieythird
party supplier not that received by the purchasiecipal, and there discouragement may require rttmaesimple
restorative awards. So, a payment made to the dgetiie IT hardware supplier recommended out obsdv
offering identical products on identical terms legthe principal at no immediate financial lossl any damages
awarded to the principal will be a benedit vacuo A restorative award becomes somewhat chimericdhé
absence of the principal’'s loss, either becausever arose or because the principal has beemeetuo the
previous financial position, without resultant Ipas inLogicrose v. Southend United Football Club

Nevertheless, the agent’'s breach of the fiducianyed bites at the heart of the relationship; aaseaw
reflects the extensive range of remedies availdrldreach of duty and, therein, reflect the desirsuccessive
courts to send a clear message of discouragenmeatnirast to mere ‘ordinary’ breaches of conteiatommon
law, where remedies are awarded but the contraeh aontinues, the breach of a fiduciary duty adfeequity,
and allows the injured principal to determine thmted relationship. Thus, the principal may disntise agent
without either or both of notice and compensatias ¢ccurred with the Managing DirectorBoston Deep Sea
Fishing and Ice Co. v. AnsgllHowever, the principal-agent relationship is tiwreby avoidea@b initio, so that
actions taken by the agent may remain for the rals advantage; but the agent's financial entiiat is
jeopardised. So, in respect of that contract, tivecipal is under no obligation to pay commissiorthie agent for
services already rendered, and, indeed, may redaiyncommission and other payments (including espsn
already made under the contract. As Lord AlverstBaexplained iindrews v Ramsgat p.636):

“a person who purports to act as an agent [butstakeecret commission] is not in a position to
say to his principal, ‘I have been acting as yogerd, and | have done my duty by you,’ [and
s0]... is not entitled to recover any commission friwait principal.”

In Rhodes v Macalistefat 27), Scrutton LJ justified the severe consegeerapplicable, even in the
absence of any loss to the principal. In additiorthie above remedies, the principal may terminagecontract
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with the third party l(ogicrose v. Southend United Football ClahdBoston Deep Sea Fishing and Ice Co. v.
Ansel), and sue the third party for damag8alford Corporation v. LevrThe accumulation of remedies reflects
the stern Victorian values and the condemnatiopaofies who breached commercial morality; but sbgblaced
the wronged principal in a profitable and a strguagpition. So, the principal was able to avoid atlahcial
commitments to the agent no matter how extensieeathent’'s expenses may have been and no matter how
beneficial the agent’'s endeavours may have be#retprincipal. Secondly, the principal could avtid contract
negotiated by the agent, allowing the principal thévantage of retrospective decision-making (alon t
ratification) as the secret commission usually cemaelight only at late in the contractual relaship. Whilst fair
in a static market, this remedy could render thel tharty extremely vulnerable economically and coencially
in a volatile or dynamic market such as IT develepmor hardware architectural design. The thirdyparay
have invested significant resources to meet thecipal's contractual specification within an agraedeframe,
only to see a rival’s development close behind affieiing a price advantage: so, the principal’stitp cancel
could destroy the third party’s competitive advagetaver its rivals. In practice, of course, thenpipal might
renegotiate on price, but the agent’s vulnerabititpatent, as is the principal’s advantage. Thjrtlle principal’s
additional right unde(Salford Corporation v. Levigrto sue the third party for any loss suffered mfothe
prospect of additional and independent benefit whess was suffered and the third party had knogded he
extent of these remedies constitutes a significard, rightly harsh, response to a breach of fidydaity, but also
reflects the contemporaneous pivotal point of the-saw of wronged principal / penalised ag&atfordcan be
seen as the apogee of the imposition of stern Xatocommercial values and the granting of cumwutategal
remedies. Less than a century lateMahesen v. Malaysia Government Officers' Co-opeeakiousing Society
Ltd the Privy Council exercised considerable cautiomatals the cumulative approach to remedies. Citinged
Australian Ltd v. Barclays Bank Lttlord Diplock (at 383) confirmed multiple remedies

Whilst twentieth century commercial morality contéd to condemn the errant agent, it also started to
frown on the excessive rights, and the consequbnéigacessive unjust enrichment, of the wrongedgigal.

5.1 Imageview

Imageview Management Ltd v. Kelvin Jatsmonstrates both the ease with which the striet against secret
commissions can be breached and also contempaudigigl approach to remedies. There, an internation
professional football Player appointed an agemteigotiate (as it did) a two year contract to plaghwa UK club.
The terms of the contract of agency were:

e Term: 2 years.
* Fee: 10% of Player’'s monthly salary
* The agent was

» to provide

"advice and representation in connection with aogti@act or renewal of a contract which the
Player might wish to enter into".
e to "use its reasonable endeavours to promote thyePand act in his best interests".

All parties had also been aware that, to play f@ hew club, the Player would need a Work Permit,
although the mechanics of obtaining this were dentfified or agreed and the Court of Appeal acakfhat the
Player never expected to pay for the Permit. A&sRlayer's agent had expertise in securing suchkWermits,
the Club agreed to pay that agent £3,000 for thatice, but without alerting the Player. More sfgrintly and
suspiciously, the court at first instance had fotimat the "in real terms" value of the work to gecthe permit
was only £750, but that the higher level of the (% 000) had been set “by, in part, taking intocamt the length
of [the Player's] contract”. As the fee signifidgrexceeded the value of the work, it risked fajlto be viewed as
a commission paid to the agent although there wafinding that the Player had been financially dismntaged
by this “secret deal” ‘side payment’. However, layer, having become aware of the payment, disuoed the
agency fee payments, after the agent claimed thaias none of your business." The Court at finstance also
found that the ‘side payment’ made it

“possible that the more [the agent] got for itsélfe less there would or could be for [the
principal]. Moreover it gave [the agent] an intéries[the principal] signing for [the third party]
as opposed to some other club where no side defithébagent] was possible.”

In the Court of Appeal, the primordial question wésllowing the dicta of Bankes LJ iRhodes v
Macalister, not whether the agent believed he was doing amyngy nor whether there was any direct
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disadvantage to the principafippisley v. Knee Brgsbut whether the “secret deal” ‘'side payment’ e the
agent’s duty and created the possibility of a dondif interest.

As the Court of Appeal explained (at para 6):

“An agent's own personal interests come entirelyosd to the interest of his client. If you
undertake to act for a man you must act 100%, lzodl/ soul, for him. You must act as if you
were him. You must not allow your own interest tet gn the way without telling him. An
undisclosed but realistic possibility of a conflaftinterest is a breach of your duty of good faith
to your client.”

Of course, situations do arise where there migta benflict of interest, but that could be easiggated by
transparency through disclosure and consent. Tkengal objection is the element of secrecy - o t
commission itself. Commissions have remained attre of many dealings in the financial sector; @rs now
common practice for contracts to carry statementdaging the existence and parameters of such cssions.
Such disclosure may not totally obviate a confbftinterests but it does destroy its secrecy, whiimore
pernicious than the conflict itself; and the apgtion of this approach to IT contracts is self-ewitd

Whilst each profession and commercial context iaauwn customs, Jacob LJ underlined the univeysalit
of the principles (at para 23):

“Like any other agent he or she cannot serve twstens. Nor, without full disclosure, can his or
her own interest ever be allowed to conflict whhttof his or her principal.”

The severity of the consequences of any breadeukated some years ago by Scrutton LRhodeg(at
28) remains equally applicable today and that thate was no doctrinal reason to prevent the praidirom
profiting from the agent’s breach of fiduciary duty

“It does not matter that the employer takes theebieaf his contract with the vendor; that has no

effect whatever on the contract with the agent, iaghes not matter that damage is not shown.
The result may actually be that the employer makesey out of the fact that the agent has taken
commission.

Moreover, addressing the concept of separabilittanded by Kennedy J Rhodesthe Court rejected the
argument that the work permit contract was "harmtslaterality”, and so separable, as the ageetset benefit
was not “unconnected” with the agent’s contractolbalLJ emphasised the equitable nature of triggeamely
“the conflict of interest which ought to bring thenscience into play”, and asserted that the coaggroach was
to ask:

“whether the agent was faced with a realistic golisi of a conflict of interest, rather than
whether there was a "secret profit ... directly intpagon the moneys payable to the principal.”
The court acknowledged the flexibility of equitydathat there could be exceptions to the strict adeAtkin LJ
had observed iKeppel at 592):

“there may well be breaches of duty which do notagthe whole contract, and which would not
prevent the agent from recovering his remuneratml, as in this case it is found that the agents
acted in good faith”

But (at para 49 and 50) it also referred to, amdgaised the significant weight of, the casel&egpe] Andrews
and Rhode} as well as the policy in favour of forfeiture all remuneration without applying any principle of
separability:

“The policy reason runs as follows. We are hereceamed not with merely damages such as
those for a tort or breach of contract but with wtkee remedy should be when the agent has
betrayed the trust reposed in him — notions of tggand conscience are brought into play.
Necessarily such a betrayal may not come to ligHll the agent has to pay if and when he is
found out are damages the temptation to betrayrtist reposed in him is all the greater. So the
strict rule is there as a real deterrent to betraéy@Scrutton LJ said in Rhodes at p.28,

‘The more that principle is enforced, the bettertfe honesty of commercial transactions.
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So, the court preferred maintaining the line ofhpiple against conflicts of interest, rather thaedicating action
on direct loss to the principal. The principal waisle to determine the agency contract free of aryré
payments, and recover fees already paid as wéfleasecret payment; and no allowance was madédoadgent’s
efforts to negotiate the contract or secure thekyaermit.

6. Profiting from the secret profit of others?

Over the years, there as been some uncertaintyeicdurts support for such cumulative remedies. Benefit
from the wrong-doing agent was often seen as afibdoe the principal (in the capacity as the ineot and
wronged party), and so EBnglish v. Dedham Vale Properties L({tB78) the increase in the value of land derived
from the prospective purchaser’s securing plangiagnission ‘as agent', was held to belong to tlecipal.
However, Mahesen v. Malaysia Government Officers' Co-opeeatiousing Society Ltdhallenged, on the
ground of excessive enrichment, the accumulatioth@fwronged principal’s remedies, and so requihedparty
taking r the asset at its enhanced value to makallawance for the work undertaken to achieve #rdianced
value. More recently Arden LJ iMurad v. Al-Sarajreverted to supporting multiple remedies in graptihe
remedy of an account allowing unjust enrichmenpéat 56):

“Equity recognises that there are legal wrongsafbich damages are not the appropriate remedy.
In some situations therefore, as in this caseuat ©f equity instead awards an account of profits.
As with an award of interest (as to which see Wsilgner v Moir (No 2) [1975] QB 373), the
purpose of the account is to strip a defaultingdidry of his profit.”

This uncertainty was also reflected in the progdmageviewfrom first instance to the Court of Appeal.
The issue was whether the mere breach of petysejustified denying the agent any reward notwithdiag that
the principal had benefited from the acquisitiorthef work permit (and so, arguably, should paytiiat benefit),
or that the benefit accruing to the principal ffisti the agent being recompensed for its efforts.
The court at first instance, allowed the agentetain the value of the work to secure the workrpebut
in the High Court, Underhill J. (at para 36) diealked it, treating it as a ‘profit’ and citing 87-12f Snell's
Equity,31°Edn. that
“A fiduciary is bound to account for any profit thae or she has received in breach of fiduciary
duty”.

His Lordship did however allude to the oft-critetsapproach that an allowance for skill and effouild be made
where

“it would be inequitable now for the beneficiariesstep in and take the profit without paying for

the skill and labour which has produced it." [Thettion is from the judgment of Wilberforce J

in Phipps v Boardmafl964] 1 W.L.R. 993 at p.1018)].”

In the Court of Appeal Jacob LJ implicitly acceptkd possible application of the rule, quotingfata 57)
from Fox LJ inO'Sullivan v Management Agency:etc

“the justice of the individual case must be consdeon the facts of that case... [and refusal of
relief].... will depend on all the circumstances.”

but observed (at paras 59 - 60):

“as Underhill J pointed out, the work involved waesver anything Mr Jack was expecting to pay
for. It was something which he surely knew had¢adbne before he could play. But it was not a
benefit which accrued to him financially. How [thieird party] arranged for the permit was
simply a matter for [the third party]. So, like thedge, | cannot see any reason for exercising the
power — one to be exercised sparingly - to makallaance.”

7. Analytical Conclusion

Imageviewis surprisingly paradoxical, reiterating well-ddtshed law but in a twenty-first century contexida
offering broad implications for agency situatiomslaomplex contractual situations such as IT isfracture and
architectural provision.
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Systemically, it is surprising to find this appé&althe Court of Appeal, as it raised no evidenteidegal
point, nor addressed any particularly new issuéawef nor sought to clarify conflicting interpretais. At one
level, it can be viewed as a triad of judgementgetyerevisiting well-established cases to re-appigll-
established rules on which the three Lords Justicgppeal were in agreement. Given that Jacob Inditheld: “|
go to just three old cases to demonstrate that wkatd above contains nothing new”, it must bestjoeed
whether re-iterations of established law reallyudtiavarrant the valuable time of the Court of Appea

Secondly, and against the above point, is the anbge law. The law of agency is founded on notaslp
outdated principles (and criticised as such), amdust be right to seek, from time to time, judicevalidation of
Victorian principles in the broad context of evelgi social and ethical standards. Here, the couaige h
unreservedly confirmed that an agent’'s duties ranf@uciary in nature, and fall to be measured asfaa
standard higher than that applicable to ‘mere’ @mis. In so doing, the courts have effected aaldéuservice:
the revalidation of not only the incidents and eslwf agency but also the validity of the continapglication of
agency to special relationships of certain professiand activities. But whilst the principles ofeagy were
founded on practices and principles of a past éranvthe agent was readily acknowledged as playBigraficant
role in geographically diverse and dispersed comiaktransactions without easy communication, pgheblems,
albeit of a different nature, remain. Many contiragtparties will rely on others to procure essdrglaments of
the contract (e.g. specialist software), thereleating a relationship in agency. It is that rel@goupled with the
agent’s power to commit the principal which is siéntly precious to justify the courts maintainiaghigher
standard of conduct and duty from the agent.

The third element of the paradox is that the chaileg values, to which our Victorian forebears eesi
today remain as elusive as ever in every quartsooiety. The words of Mummery LJ on “conflicts ity and
interest and the necessity for transparency indéedings of agents, if confidence in them is totrue” are
readily transferable to many quarters of modera, lifhcluding bankers, company directors, and, afre®, IT
contractors. The nature of Equity’s maxims is that are general and are adaptable to emergingsoen

Fourthly, in respect of remedies, by allowing thingipal the commission and to pay nothing for the
agent’s services already rendered, the Court ofeAppas followed the older and more robust appraoalcdn in
Murad rather than the earlier caution of the Privy ColimcMahesen

However, the importance of thmageviewalso lies beyond the immediate facts and professicontexts
to all those acting as agents. The case involvecthisgly innocent arrangements external to the maimtracts
and posing no disadvantage to the principal: yesdhactions breached the strict requirements indpbge
fiduciary duties. It must be questioned how muctecshould be taken in all commercial dealing te&fffull
disclosure.

Whilst the laws of agency were established in adiyiee agelmageviewhas restamped their validity so
that the fundamental principles remain equally irgoat today, as Jacob LJ commented (at para 6):

“All [the agent] has to do to avoid being in breaxfiduty is to make full disclosure. Any agent
who is doubtful about his position would do welldo just that — the mere fact that he has doubts
will generally be a message from his conscience”.

Moreover, as Mummery LJ explained, the consequeh&aling to do so is the agent’s liability,
“to all the legal consequences flowing from breaches afg@mt's fiduciary obligations.”

So, the agency agreement should contaile aninimisprovision (limited to, say, 5% of the overall valof the
agent’s commission) to allow for minor items. Naiyowould clause that bring the issue to the aienof the
agent and, more importantly, the principal, but ldamneet the principal’s claimed right to receiveetdls of any
side-deals that may form part of [the] arrangem&its Counsel rightly claimed, “Sunlight is, aftall, the best of
disinfectants.”
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