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Abstract. Public-private partnership (PPP) once christenedmmrove on quality and economic
efficiency of public services in developed courdyies now widely promoted as a development tool
that could ensure basic social services in LDCss Plaper analyses the doctrine of PPP and the
application of various models to LDCs health delyvsystems. It examines different types of PPP
arrangements including in international trade, p#@nomic arrangements, development PPPs and
domestic health initiatives. Examples are drawmmfroDC countries especially Sierra Leone, to
illustrate the practice of respective health PRREragulatory challenges inherent in complex PPP
mix. A crucial issue is the appropriateness of rating ‘Public-Private for profit partnerships’ as a
development mechanism for health delivery in pamintries. The paper recommends a more pro-
active role for LDC governments in the design, iempéntation and surveillance of health PPPs as
essential in achieving health development goals.

1 Introduction

The doctrine of public-private partnership (PPP} whristened to improve on quality and economiiciefiicy of
public services in developed countries through atmtation between public and private entities, asdhg
market-based solutions. It remains the favourigntrin capitalist relations. Respective roles @& lublic and
private sector worldwide were altered with the wafethe British experiment with large-scale prization
programmes in the early 1980s, which ushered tgagament of private firms in productive activitfes.

In LDCs, this has been determined mainly by pres$tom international donor agencies (where aid has
been conditional on privatization) and from donestpital market interests at the expense of tamesgy’
Infrastructure development and extractive industrere targets for private sector involvement inCLpublic
sectors. PPP concept re-brands privatization iaggmessive bid to ensure predominant private s@etdicipation
in government service to complement the trendbarhlisation and globalisation.

The concept bears no legal definition. Various temnd models define or describe PPP arrangements.
These range from the legal regime determining tature of partnership, institutional framework govag
operations and the regulatory conditions that bogtnership interests. The predominant policyeotiyes
driving PPPs relate to private sector developmemabling business environment promotion of competiand
social regulation, and international cooperationtleese. Within this market centred rationale, erdeedlegal
complexities and regulatory conundrum, PPP is wigebmoted as development todhat ensures basic social
services including Health in LDCs.

The state of most LDC health sector including Sidreone is deplorable. Inadequate government health
infrastructure, poor service conditions, prevaleateliseases, and compounded by poverty paintra gicture
for marketing. According to recent UNICEF ReportoStaharan Africa region (home to majority of LDGs)
furthest behind on almost all of the health reldwtiennium Development Goals (MDGS).

It is in light of this peculiarity, that | scopedevelopmental contexif health services for LDCs. The
Context represents primarily a pursuit of policyedlive for the promotion of affordable, accessittel universal
health care services, as a public purpose for wttiehgovernment is to provide, facilitate and ragulin the
interest of its peoples.

*An earlier version of this paper was published iarkegaard, S. (2009) Legal Discourse in Cyberlad a

Trade.lAITL. pp.491-511

2 United Nations ST (1997) p.3

% Ibid p.5

4 UNICEF The State of the world’s childr¢B008).33ff (UNICEF Reporittp://www.unicef.org/sowcO&ccessed 8/05/09
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Under the principles of the UNICEF/WHO Alma-Ata De@tion, the provision of such health care should
be ‘at a cost that the community and the countryaféord to maintain at every stage of their depeient in the
spirit of self-reliance and self-determination’.

LDC governments have relied on Official flows ovee years, including loans, grants, export credisl
publicly guaranteed debt to fulfil this public poge. Howevethetrend of decline in official flows to LDCsand
substantial increase in unofficial private for-prdihance and other private cross-border givingedoby Harford
et.al ® contorts the performance of this function. And @ems over global health security ultimately pateel
way for a reconditioning of LDC health objectivesaglobal agenda. Henceforth LDC health challespesid
be addressed ingfobal partnership’ with collective responsibility particularly for reducinchild mortality,
improving maternal health, combating HIV/Aids, midaand other diseasésnternational cooperation with
pharmaceutical companies is made an essential awnpof this partnership.

This globalisation of partnership introduces thetdne of PPPs in LDC health service delivery systén
a transformational way that blurs the distinctioptvbeen the traditional economic orientated PPPs and
developmental conterf health services for LDCs.

This paper, seeks to identify within the conceptP#fP thedevelopmental contexif health services in
LDCs. It analyses the doctrine of PPP and theiegipn of various models to LDCs health deliveygtems. It
examines different types PPP arrangements undadbrategories including, international trade anonemic
partnerships, development PPPs and domestic hadttatives. Examples are drawn from LDC countries,
especially Sierra Leone, to illustrate the practiteespective health PPP. Regulatory challengesrent complex
PPP mix is also addressed. The paper recommendse pro-active role for LDC governments in the dasi
implementation and surveillance of health PPP assrg&l in achieving health development goals.

The following section analyses various permutatioh?PPs in aid of extrapolating developmental
contextof health services applicable to LDCs.

2. Doctrine of Public-Private Partner ships

The United Kingdom Private Finance Initiative 0€th990s attempted a systemic programme for PPRsifar
on limiting public expenditure and much later, [t@cemphasis on public purchase of quality servaes risk
allocation.

Under EU Community law, PPP enjoys prominenceutyhoconcepts of SGI and SGEklnd shaped by
EU policy on competitive tendering of public worksd services. Yet the term remains undefined aektis no
specific system governing PPP# general, the term PPP in Community usage retefsrms of cooperation
between public authorities and therld of businessvhich aim to ensure the funding, construction oxextion,
management or maintenance of an infrastructureherprovision of a servic®. According to the European
Commissioner for Internal Market and Servicessisiill unclear how existing ‘patchwork quilt’ ofiles should
apply to PPP&! He also notes the difficulty in developing a camrframework that provides the public and the
private side with legal certainty and to facilitatestitutional framework within which PPPs can wamost
efficiently.*

A UN Study Group defines Public-private partnershigpimplying “a common understanding of shared
goals, a willingness to repartition responsibisitier their achievement, a continuing public-prévaialogue on
what needs to be done to promote their realizatind,a supportive policy and institutional framekior’

The United States National Council for PPP view® RB contractual relations between public agendy an
a private sector entity for purpose of the shanfgkills, assets, risks, and rewards potentiabath sector in

5 UNICEF/WHO Declaration of Alma-Ata International Gerence on Primary Health Care, Alma-Ata, USSR, 6-12
September (1978) para.6 (Alma Declaration)

5 Harford T.,et.al (2005) pp1-2; unofficial flows include foreign ditsnvestment, migrant workers’ remittances, pdiafo
equity flows, grants from NGOs, and loans withosbaereign guarantee. Other giving includes foundat corporations,
religious groups, and membership-based NGOs.

"UN Millennium Development Goals (MDGs) availablenéip://www.un.org/millenniumgoals/goals.htmkaccessed
07/08/08)

8 SGlI is non-economic service which is not tradedhenmarket and in which users and their requirésnare the main focus
of public action; and SGEI is an economic servita bperates in a market environment- The Commis$&grvices of
general interest in Europe” (2001/C 17/@&4 Official Journal of the European Communit@47/7 19.1.(2001)

¥ EC “Initiative on Public Private Partnerships anzh@nunity Law on Public Procurement and Concessions”
http://ec.europa.eu/internal_market/publicprocunetippp_en.htm (EC PPP Initiative) accessed 08804/0

10 Ibid (emphasis added)

1 McCreevy C., (2005)

2 1bid

13 United Nations ST (1997) p.2
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delivery of service or facility for the use of tgeneral publi¢*-From the United States perspective, PPP does not
represent “corporate philanthropy” or “charity wbdtk help poor nations but informs a cooperativieaate that
canbenefit businesand the society in which the business operates.

For the African Union (AU) and its New Partnersligyr African development (NEPAD) agency, PPP
represents a means to ‘achieving economic transfiiomin Africa by working closely together withelprivate
sector in utilizing respective core competenciefota synergies and achieve results collectively’ has also a
role in increasing public financing for provisioi lmasic infrastructure - roads, energy, and watgpbkes and
advancing the African Agenda under WTO and EPAs.

In other forums, a social dimension of PPPs is islggand identified as ‘public-social-private parstaps’
(PSPP). This concept derives from the inapplicgbdf business and profit led PPP model to fulfibfic aims
such as the common good and welfdrBSPP covers cooperation models between partisifihat are not only
agencies of the state and private enterprisesn(d@PiP), but are also social enterprises and secw@homic
organizations® The goal of PSPP financing tool is the servicifigarial protection and supporting interests and
activities for the improvement of opportunities fisadvantaged people or grodp®SPP models should only be
supported by the state in cases where they seevietig-term social needs of disadvantaged membessoiety.
‘This responsibility belongs to the state and tiagesonly’?

The forgoing permutations of PPP are split on ersisha business or developmental. The UN and PSPP
descriptions represent a more cohesive framewadkagproach to PPP from which tevelopmental contexif
LDC health services could construct. The commoyalitpartnership goals, the recognition of othesigloprivate
partners, the strategic partitioning of health oesibilities by the state and a supportive ingttel framework
that allows for policy considerations of the stat&l continuing dialogue on implementation of sogi@dls frames
the developmental contexdtf health services in LDCs — that is promotionqoglity, affordable, accessible and
universal health care services to citizens asbdiqpurpose for which the government is to proyiieilitate and
regulate.

2.1 Partnering models for health facility and\d@ees

There are several models of partnering mechanismerfgaging private sector participation especiallpublic
hospitals, health centres or clinics. The discdenimodels include and facility arrangements invadyi
construction, ownership type, management, operatimhmaintenance, and other financing agreemehéeseTare
notably:
e Build-Own-Operate (BOO)private firm builds, owns, and operates a pubtisdital
* Build-Operate-Transfer (BODr BTO) - a private partner builds and operates the hosyteility
(contract or franchise) and transfers it to theligudgency after a period of time
*  Buy-Build-Operate (BBOJr Lease -Develop-Operate (LDG)a form of asset sale (or lease) in which a
private operator invests capital to rehabilitateegpand existing facility, and operates it undentcact
with the public agency
« Design-Build-Maintain (DBM} private partner designs, constructs & has resipdity for maintenance
of the facility; but ownership of asset remainshvitie public agency
» Purchaseleaseback the private firm finances and builds a new puhbspital then leases it back to the
government
e Contract Services foOperations, Maintenance and/or Managemetransactions involving private
management of a public hospital- out sourcing stpgervices (clinical, non-clinical and specialized
procurement of labour, medicine, equipment; andhri@al expertise. Als@ollocation agreementi
which a private wing is located within or besidpublic hospital

National Council for Public Private PartnershipsottiPartners Work” http://www.ncppp.org/howpart/imdshtmi#
(NC/PPP) accessed 06/04/09
15 Eric Green “Public-Private Partnerships MaximizevBlopment Assistance”: accessed 06/04/09
http://www.america.gov/st/foraid-english/2008/Aug26080818171615xeneerg0.7114527.html#ixzzODzE181L(2008)
®Declaration The African Private Sector Forum: 22Ja8uary, (2008); Addis Ababa, Ethiopia p.4;
http://www.commit4africa.org/declaration/assembisiean-union-12th-ordinary-session-addis-ababa;PNB Business
Group: African Union pursues stronger public-prévaéctor partnership June (2004)
™pyblic/social/private partnerships are methodsmbperation between private and government bodies”
http://www.answers.com/topic/public-social-privatertnership#From_PPP_to_PSPP (PSPP); Also
Elgttp://en.wikipedia.org/wiki/PubIic_SociaI_Privatée_lrtnership both accessed 28 /05/09

Ibid
9 pid
“Ipid
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» Tax-Exempt Lease& public partner finances capital assets or féediby borrowing funds from a private
investor or financial institution. The private paat generally acquires title to the asset, but themsfers
it to the public partner.

» Developer Financefie private party finances the construction or egjman of a public facility in
exchange for the right to build a profitable fagiliat the site and receive future income from dees
(residential homes, commercial stores, or indujtria

e Turnkey ModelThe private developer commits to build the fagilibr a fixed price and absorbs the
construction risk of meeting that price commitment.

* Free entry modeWhere qualified private providers are allowed teefy enter and exit the health care
market without establishing a contractual relatiopsvith the governmenOther applicable regulatory
instruments for ensuring safety and minimum quabfy care include: licensing, certification, and
accreditation. Government might also use finanaia other incentives (taxes, subsidies, and trginin
opportunities) to influence the behaviour of prevatoviders?

» ‘Institutionalized PPPsarrangements "outsourcing of public tasks, whisloives the creation of public
service undertakings held jointly by both a pulaliwl private partner

The forgoing partnering models are more represestaf the EC, US and AU permutations - emphasising
business environment over the social element armperation only between public agencies and private
enterprises and focuses on infrastructure, coseffiiency.

How do the various models apply to Sierra Leoneimary health Care facility services (PHC/FS)? firs
there is an estimated total number of eight hundned ninety eight PHC/FS including hospitals, comityu
health clinics (CHC) and maternal child health ickn(MCHC) and posts scattered around twelve Ristiin the
provinces and the Western Area and Urban inclufiregtown, the capitaf. Each provincial district has at least
one (not more than two government hospital (owriprahd management). There are twelve private kalsgn
six districts operating independent from governmerght are mission hospitals and four are indalshospitals
including the Diamond mining company facilft.

The Western Area has two government hospitals,eMiestern Unban (Freetown) has ten government
hospitals and thirty-nine private and industriabpitals. Most of the private facilities are owngy medical
practitioners) and managed privately.

Three of the ten government facilities are in sdaren of ‘PPP’ arrangement. The Choithrams Memorial
Hospital represents a Model (d) arrangement — @ranits designed and constructed the facility, hggamsibility
for the maintenance of the facility but ownershffasset remains with the public agency. Foreigriamdoctors
operate in it. A variant of Model (f) - collocati@agreements exist between GOSL and UNAMSIL (UN aggn
and the hospital management. The Government isermtlyr negotiating a collocation agreement between
Choithrams hospital and the Italian NGO Clinic - &wgency Life Support for War Victinfs.

There is future potential for adapting a blend BPFhealth facility Models (c), (f) and (g) undemts of a
recent World Bank IDA Grant. The grant is for reatmn of the essential functions of health carévdey system
and for strengthening both public and private Hesdictor capacities, so as to improve the effigiexiche health
sector’® The provisions includénter alia rehabilitation of selected hospitals and healthtess, acquisition of
clinical and related services, procurement of goadd works through competitive bidding, includingaugh
‘direct contracting and procurement from United Wat Agencies’’ Other policy conditions attached to the
grant requires the GOSL to enhance private se@dicfpation in the delivery of quality health siems through
inter alia, ‘contracting out’ services and provision of intees to potential Private Sector entities.

In thedevelopmental conterf LDC health services, appropriate health infracttire and effective facility
management is vital in ensuring affordable and ensial access for all social groups. But how canrenencile
‘economic efficiency’ with ‘equity’ in PPPs?  Hodo the various PPP Health facility models apptecibe
concept of universal access and affordability ipomr country lacking national health insurance opkyer

21 see generally, Taylor and Blaire (2002); Mareket.al (2003); NC/PPP above n. 13
22 McCreevy C., (2005)
2 Two hundred and fourteen of these facilities, (ly@CHC and MCHC) are not functioning and an estima@@ are
needing rehabilitation
#Directorate of PHCThe Primary Health Care Hand Book Polibjinistry of Health and Sanitation, (MOH/SL): Ftean,
SL, May 2007 (PHC Handbook)
25 See MOHS/SLA Handbook of Health NGOs, Donors and other PartieRierra LeoneJanuary, (2008) (Donor
Handbook) Also, Fofana Ibrahim L., Liaison Offider Donor Relations, MOHS/SL- Comments from Interviegld on
23/04/09 at The MOHS Youyi Building Freetown, Sidremne.
ZHealth Sector Reconstruction And Development Profeint Number H289 -SL Financing Agreement (Amagdind
Restating Development Grant Agreement) Between Rep@blBierra Leone And International Developmentosation
Dated July 11, 2007 (World Bank/SL HSRD Project (2007
27 Ibid (emphasis added)
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insurance schemes? It is a fact that the econoefialancing that is necessary under transition tBsP&an
undermine the basic political and economic goahokt governments ie. provision of basic needs to the lowest
income Group$® The transition can also place new resource ani$ skimands on government agencies and risk
conflict in the application of rules.

What the discourse suggests is that the inceptfonealth facility PPP models in LDCs contemplates
fundamental complexities and critical policy issuksparticular how to ensure universal and affbtdahealth
care to uninsured population inRublic-private-for-profit- partnerships. What will be the cost to government
employing incentive systems, exclusivity privilege®l tax exemptions to facilitate such access? tWitlebe the
effect on competition and private sector enhancéPém my view, serious consideration should be wgite
developing a national health insurance schemehdnirtterim however, LDC governments would needdseas
the appropriateness of legal instrument, regulatoeghanism and institutional framework in theirlabbration
with private health services suppliers.

3. International cooperation: Trade and other economic arrangements

The role and nature of PPP in international codmeraof states for pursuit of LDC health objectiva® quite
complex. First, it does not immediately transldie private component of PPP. Second, there is lrotdimy
between interstate cooperation in multilateral aegional institutional settings on the one hand enbilateral
context. Third, there is the component of globapmration on health issues which is more inclusveouraging
variety of public-private entities to collaborata the achievement of universal health goals orssaods within
respective mandates at domestic level. Also, thallarrangement that may govern each strand isimays
certain, and is largely policy driven or based opaldly stated principles or ‘soft law’ which is nalways
coherent. This part examines selected internatid®®P cooperation models including under WTO rules,
especially their role in enhancing LDC health depehent goals as a governmental purgdse.

3.1 PPP and WTO Rules

Cooperation on international trade is importanttfae health service delivery in LDCs. For examphest LDC
WTO member governments lack manufacturing capaaftgssential medical products. Also, the context of
globalisation of partnerships would require settipgof foreign companies or organisation cross-eofdr supply

of health service either on a commercial or nonJoential basis. Similarly, WTO LDC members would chée
access medical technology to facilitate better theebnditions for their peoples. WTO General Agreats -
Trade in Goods (GATTS), Trade in Services (GATS) @anade Related Intellectual Property Rights (TRIP&h
ensure these transactions within prescribed rgleseral principles and special policy consideratiander the
WTO framework.

3.1.1 The Services Agreement (GATS)

Health services applicable under the GATS inclubespital services (i.e. health services deliveradeu the
supervision of doctors), other health services. @mbulance services and residential health fes)it social
services and “other” health and social servic8s”.

This classification could basically cover PPP facikind services models outlined above. GATS wilblg
where LDC member governments institute measurésaffect trade in healteerviced' relating to any of the four
modes of supply - cross-border supply, consummhmoad, commercial presence and presence of nagensdns
- stated in Article 2 (a)-(d) of GATS. LDC membeauld form PPP for the supply of Health servicesuigh the
various supply modes such as foreign medical pstdeals, patients, technical assistants, or theidar
ownership or management of hospitals, clinics éicefwithin the territory of WTO Member statés.

It may be possible under GATS for LDC members giifate Health services PPP in the commercial and
market orientated framework. But they may needifcumvent the GATS obligation which require themgige

2 United Nations ST (1997) p.4
2 WTO GATS and TRIPS rules are particularly explofée. discourse however precludes in-depth analysislevant WTO
agreements. Www.wto.0rg
%0 Medical and dental services, veterinary servicebthe services provided by nurses, midwives eiftich are grouped
separately under “professional services™ See theamid Social services” available at
http://www.wto.org/english/tratop_e/serv_e/healtitial_e/health_social_e.htm accessed 04/03/09
31 Article 27(a)) whether in the form of a law, réaion, rule, procedure, decision, administratigéan, or any other form
%2 See Article 1:2(c)]; Article 28(d); and Article @8) (i) Generally Smith, R., et al (2008) pp 43464 Adlung R. & Mattoo
A., (2008) pp48-82; at 49 ; Adlung R (2005) p.11
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like foreign health services or service providershie country equal treatment as that affordedh¢oforeign PPP
service providers in their countries or make avdddo other foreign health service providers thme privileges
enjoyed by domestic health service supplférs.

LDC member governments may avoid this obligatiorstigulating conditions and limitations they wigh t
maintain in the sector to regulate participatiothwi their PPP policy preferené&They would also be required
to publish promptly all measures taken in respé¢he® PPP arrangement pertaining to or affectimgaperation
of the GATS and should notify the Council for TradeServices of all related legal or regulatory mipes®> More
importantly, LDC members may even choose not tedale their health sector at all and so operate BiePs
outside WTO ruleg? or could invoke the special LDC needs considenagitinciple®’or the Article 14 policy
exceptions for protection of human health especigiVen the prevalence of diseases. However, it bathat
LDC members have undertaken WTO —type commitmentghier economic partnership arrangements governed
by different regimes. Even in this case, as notgdAblung and Carzaniga, GATS Article 5:3 offers sl
elements of flexibility to developing countries fieipating in EIAs® For instance, the prohibition of new or more
discriminatory measures is to be applied in acawrdawith the level of development of the countdescerned
both overall and in individual sectots.

At another, level, LDC members may be able to fadé&cy measures to form a non-commercial and non-
competitivedevelopmental conteX@PP with a foreign health services supplier f& plurpose of providing or
facilitating universal and affordable health seeg¢o citizens. Such arrangement will be exemphfilee scope of
the GATS entirely on the basis that the particid@alth service is supplied in the exercise of ‘goweental
authority’ and is “supplied neither on a commertiasis, nor in competition with one or more senguppliers™®

There is abundant scholarly literature on the dk@im of ‘government service’, which is not dealithv
here. The interactive offers varying perspectivaswhether GATS impinge on the ability of governmemnt
provide vital social services. They also proschilossible policy choices open to WTO members indtea of
services regulatiof: However, as Adlung & Mattoo clearly suggest, “thare virtually no policy regimes that
would be GATS- inconsistent per se, or at leasat ttould not be accommodated under the exceptional
provisions™*?

Sierra Leone has market access limitation in imato all sectors included in its schedules ingigd
Health services in terms of "Commercial Presende'tequires that foreign service providers incogier or
establish business locally in accordance with @abévprovisions of Sierra Leone laws and, where iepble,
regulations particularly with respect to land andlding acquisition, lease, rental, etc. It maintino market
access and national treatment limitation over @althh sectors other than that in context of profesd services,
commercial presence must take the form of partigefdh

Foreign ventures have to be also competitive amstered institutions in their own countries. This
limitation requiring competitive foreign venturesutd potentially affect the non-commercial and mompetitive
developmental contef@PP that could be possible. Such discrepanciddidiig PPP regulatory paradoxes. It also
puts into context Lang’s concern over whether messwhich may uneasily sit between public and peivaw
obligations and having a ‘mixed regulatory/commeircharacter’ are measures for the GA¥'S.

3.1.2 TRIPS Agreement

Under the TRIPS agreement, WTO members commit $arerprotection and enforcement of nearly all foohs
intellectual property rights (IPR) including ovemdwledge, research and development of health tkelate
technology, patented pharmaceutical products aodegses, medical/clinical procedures of other WTenbers.
This ‘thy-brother- keeper’ ideology could pose ¢hiages to LDCs. Governments would need to coitaieowith

33 Article 2:1; (The Non-discrimination -MFN PrincitArticle 16 & 17(Market Access & National treatméSpecific
obligations as inscribed in members Schedules)
34 Article 20
35 Article 3 (Transparency Obligation)
36 Article 5 (Economic Integration)
37 WTO Preamble Para 3-6 and also Article 4
%8 adlung R. and Carzaniga A., (2009) p.8
% |bid
40 Articles 1:3(b) &(c).
41 Krajewski (2003) 341-367; Adlung (2005); Sméthal. (2008); Adlung and Carzaniga (2001) pp. 352ff Fidzavid (2004)
42 Adlung & Mattoo (2008) p.52-53; Adlung 2005; RudAtlung and Antonia Carzaniga (2009) p.8
“3WTO Schedule of Commitments
4 Lang A. “ The GATS and regulatory autonomy: Tase study of social regulation of the water induisttEL 7 (4) p 813
(see Footnote 36)
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the private sector on their approach to medicimernedical technology where they desire to use TRI®&bility
provisions to overcome IPR constrairis.

Similarly, cooperation and collaboration would lequired between WTO Developed country governments
and their private enterprises on the one hand @@sLgovernments on the other, for the purpose dfesding
public health problems afflicting many LDCs, esjpdlgi those resulting from HIV/AIDS, tuberculosis,ataria
and other epidemics. The Doha Declaration on TRABfement and Public Health, (Doha), stress thd ree
the WTO Agreement on TRIPS to be part of the widational and international action to address these
problems!® Doha and subsequent Decisions would pave the mapdw kind of PPP arrangements that could
potentially reposition economic interests of theveleped countries and rebalances the rights ofr thei
pharmaceutical industries in order to address putaalth challenges facing LDCs countries.

Such partnership derives not from the traditiorf2PAnodels, but from the pursuit of shared goalsuilin
cooperation and provides LDCs with dispensatioméutfing grace periods from patent protection andvers.
Developed members also commit to provide incentiteegheir enterprises and institutions to promots a
encourage technology transfer to LDC members putsoaArticle 66.22” More recently, the Paragraph 6 system
(established under the General Council DecisioAwgfust 2003) was given effect for the first timeSaptember
2008 to ship generic medicines from Canada to HédftAIDS patients in Rwand& According to WTO Director
General Lamy, access to medicines has been imprtwedigh a major reduction of prices and enhanced
international funding?

Tuosto positions the benefits of availability of di@nes to LDCs on balance than through transfer of
technology or foreign investmefft.Caution should be exercised in over-emphasisirey lanefits of drug
availability in LDCs outside local production cafiges and not down play other important domesticyaools
(like foreign investment and industrialisation) winiare necessary to pursue health goals within cader
economic development agenda. In an attempt to dday the impact of the TRIPS regime, Lamy echoeésrin
alia, the need for infrastructure, and state trareqcy in developing countries.

According to Lang, a distinction ought to be mbaéween accounts of the social impacts of inteonati
trade itself and the analysis of the impact of imi¢ional trade regime on the policy making purgoseg its
members — demarcating social from political impafctrade regime3® This suggestion could not find a more
useful purpose than navigating the cross-roads d@twi RIPS agreement and related economic activitias
impact LDC health challenges.

To my mind, what started off as a rule -based iptable WTO/TRIPS and public health issue has
transformed, whether by design, coincidence or nasfeeable consequence, into an international ppbliate
policy issue, fanned by a cosy alliance of politie@onomic and moral considerations and operatiuside the
remit of rules, rights, duties and responsibilitesl judicial scrutiny. Thiglobal partnerships for healthmay not
have a ‘collocation agreement’ with the WTO. Isimply and conveniently the practice for the WTGstgpport
political policy objectives agreed upon by its memsh

3.2 International and Global health partnerships

International and Global partnerships on healtiP@Hhave the objective of addressing constrainthachealth
MDGs. They ensure international cooperation andective responsibility for achieving the MDGs and
translating such cooperation into action.

IHPs facilitate increase in aid flows or alternatisource of health financing channelled throughotial
funds” set up with express purpose of raising mofieyn governments, private individuals and the ooape
sector. This Global responsibility necessitategeoation, collaboration and coordination betweetlewiariety of
public and private actors in partnerships at vayyievels of interests and engagement. Micklewri@htVright

“SFlexibility mechanisms include compulsory licensidgfinition of patentability criteria, and perniilj exceptions to patent
rights (regulatory reviews), regulatory endorsenudriest data and parallel importation and exhanstights.
See generally- Matthews D. (2005) 420; See alsafbuB., (2004) 542
%6 Declaration on the TRIPS Agreement and Public Healiopted on 14 November 2001 by the Fourth WT@isttrial
Conference, Doha, Qatar. Para 2 &7
“Decision on Least-Developed Country Members — Obibiga Under Article 70.9 of the TRIPS Agreement wiespect to
Pharmaceutical Products (8 July 2002); DecisiorthenExtension of the Transition Period under Aeti66.1 of the TRIPS
Agreement for Least-Developed Country Members fortaDerObligations with Respect to Pharmaceutical Bets] and
Decision on Implementation of paragraph 6 of then®®eclaration on the TRIPS Agreement and publidtinga0 August
2003) ; Para 7 = all available at http://www.\wetg/english/tratop_e/trips_e/pharmpatent_e.htmegssed 8/05/09)
48| amy Pascal (2008) (DG of WTO)
“9 |bid.
%0 Tyosto, C ,(2004) 542,
SlLang A., (2007) 336-206 p.345-6
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note that “health looks especially attractive t@é&donor looking for a problem that can be solbgdunding a
‘technical’ solution™?

The main IHP initiatives ar&he Global Fund to Fight AIDS, TB and Malaf@FATM); Global Alliance
for Vaccines and ImmunisatioGAVI); The World BankMulti-Country HIV/AIDS Progran{MAP); The United
StatesPresident’s Emergency Plan for AIDS RePEPFAR);Roll Back Malaria,initiative (WHO/RBM); the
Stop TBssPartnershipResearch and development PPPs; laitdative on Public-Private Partnerships for Hehlt
(IPPPHY):

The GAVI Alliance is an example of “spaghetti bowl PPP cocktail. In the mix are:

» Developed country donors- ensure that health resean adequate proportion of ODA and contribute
technical and policy expertise

» Developing country governments - recipients ofshi@ccines

* International organisations — (WHO & UNICEF) suppoountries in their application for GAVI funds
and monitor related immunisation activities

* International financiers (World Bank) - expandsnsaand credits in support of immunisation and
enhances policy dialogue with ministries of fingnbealth and partners to recognise the value of
immunisation and new vaccine development

» Research and technical health institutes - protgdenical staff for operations and help build cétysor
research and development

« Industrialised country vaccine industty ensures pool of global expertise for developmant
distribution of new and under-used vaccines.

« Developing country vaccine industry (DCVMR)- shape a broader global vaccine market to improve
vaccine affordability

«  Private sector philanthropists (Gates Foundatiod)@vil society organisation.

Several innovative mechanisms continue to inforterimtional IHP under GAVA’ For example under the
Advanced Market Commitment (AMC), donors commit regras incentives to vaccine makers and to guarantee
the price of vaccines once they have been develdpemhpanies that participate in AMC make legallgdang
commitments to supply the vaccines at lower anthfable prices after donor funds made availahid¢he initial
fixed price are spenit.

Then there is the so-calledthical investmentfor Health development goals. HSBC, in collabanativith
the International Finance Facility for Immunisati@fRFIm), the GAVI Alliance and the World Bank, dgsed the
innovative Vaccine Investment Plan and Vaccine stvent®. ISA is offered by HSBC in the UK to raise funds
from personal investors and pay them a competitdtarn for their funds whilst ‘protecting childréen LDCS
from life-threatening disease¥. The global pool of resources under various initest for drug and vaccine
research, production and marketing to the world@®rp whether by donation or price discounting ethic
investments is impressive.

However some operational concerns remain whichaaldressed hereunder. In their review of IHPs
Conwayet al report that there is the need to develop greatkeypcoherence among collaborating institutiond an
donor partners in order to realize positive restilhey recommend that ‘organisations must starperate with
a different mindset, where attribution and contvsetome less important driving forces, replacedHey higher
aspirations of achieving the MDG through coopegativtual accountability.

52 Micklewright J., & Wright A., (2005) p.148
%3See generally Eldis ‘Health and development InfdiomeTeam’ (Eldis HAI Team) available at
http://www.eldis.org/go/topics/resource-guides/tiealystems/global-initiatives-and-public-privatedparships/public-
private-partnerships - Information on all relevanitiatives can be accessed through this sitet 8asessed 04/06/09)
>4 Example include -- GlaxoSmithKline Biological; Nantis Vaccine; Merck & Co Inc etc
%Developing Country Vaccine Manufacturers Network (DMIN) represents a voluntary, public health-driveiimate of
enterprises — state-owned and private, large amdl snfrom developing and middle-income countrigsdonesia, India,
Brazil, Senegal and Korea) All DCVMN are pre-quatifiey WHO to supply vaccines to domestic and intéonal markets,
including UNICEF, WHO& GAVI
%Eldis HAI Team above n.51
Z; GAVI Alliance “Innovative Partnerships “ availabht http://www.gavialliance.org (accessed 27/94/0

Ibid
%% GAVI Alliance: “Innovative Vaccine Investment IS2available http://mww.gavialliance.org (access&d02/09)
50 bid -the initiative ensures that IFFIm bonds tarmade available through an ISA. IFFIm has raisete than US$1.6
billion to support GAVI immunisation programmes 2006
51 Conway et.al 2008 p.7
%2 |bid (emphasis added)
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Bernstein & Sessions recently examined the operatfothree major funds directed at combating HIV
AIDS in Ethiopia and Ugand®. These include the GFATM, the PEPFAR and the W@&dthks' MAP. They
report that in 2005 alone the three funding bodisbursed three billion US dollars through governtaglocal
and international NGOs, consulting agencies andrdibdies for addressing HIV/AIDS at the countryele They
find that large scale increase in funding, andedéhce in disbursement procedures between the thnelers
made the new funding difficult to manage in Etheopnd Ugand&’

A similar concern emerges from a four country stadinvolving - Botswana, Sri Lanka, Uganda and
Zambia- assessing the health systems impact of RIHmproving access to pharmaceuticals for dahaie
discounted drugs for diseases including malarial Bit\V/AIDS.® They find that Countries are not given
appropriate support at the international arenassess for themselves which strategies (discoultested) or
offers of support (funding) provide the maximum tcbenefit.”° To benefit from donated drugs precludes use of
generics while lack of overall price transparencyams that governments were not always sure if @anwhey
could negotiate further discounts from companies.

Similarly, in context of TB Control PPPs, Africaategy operates within concepts lilgrictly private for
profit’, ‘private for profit and ‘private not for profit®" Amidst billions garnered for disease preventicontol
and research, LDC Countries tend to be groupedrdicepto this nomenclature of profitability for TBrug
access. Examples of ‘Private for profit’ countnigith Global fund support for specific TB PPM inckxdBurundi,
Malawi, Liberia, Mali, Mozambique Senegal and Sidreone®

Tubman has also considered how PPP research aetbgment agreements with access conditions have
been developed, negotiated and implemented, andleware structured to ensure the widest effecoaess to
the finished product. The author concludes thatetli® a need to develop new hybrid forms of IP nganaent,
which allow public players to negotiate access ffective health delivery, while at the same timevding
incentive for private players to develop produsearch and manufacturing resourtes.

In light of the forgoing examples of the state tdyp one is tempted to suggest the appearancethadrei
collusion between international public partners gmivate counterparts or that conflict between caruial
interest and public health is just irreconcilabléere is urgent need for health priorities to bexamined by
LDC governments over and above the seeming druglisation, such as to invest in building skillstireir health
sector, health institutions and manufacturing caijesc

4. International Development and PPP

Outside the remit of the IHPs, Donor, NGO and csdkiety involvement in LDC health development i s
substantial. This may not directly connect with tiiebal initiatives but they are not sufficientlystinguished
from it. Currently, apart from cases of humanitaréssistance and transitional processes, the healiterns in
MDGs tend to supplant broader health policy framéwn LDCs. Development PPP (unlike some Global PP
are not merely financial instruments, but are ofpezdocally.

The subsequent sections attempt closer scrutidgwedlopment health partnerships (including govemtine
agendas and implementation methods. The goalasdertain alevelopmental contexf health PPP as opposed
to the traditional business-led PPP arrangementsiegchoes in other sections of this paper.

4.1 Financing for health vs. financing healthy iDess?

In the realm of international development, PPP hasomean “essential tool” in the U.S. government’s
“development toolbox” to help the Americas and therld meet the challenges of the 21st century tlicig
health care in developing countri@s.

The US development model PPP is the USAID concépGlmbal Development Alliance (GDAYThe
GDA is a business model of public-private alliantest institutes private sector partners as fullaborators in

53 Bernstein M., & Sessions M. (2007) p.4
% |bid
8 Caines K and Lush L., (2004) pp 4-5
% Ibid
57 Nkhoma W., (Regional Focal Point, WHO/AFRO) (2008)
68 H
Ibid
% Tubman A., (2004) Public-private management teliectual property for public health outcomestie tleveloping world:
the lessons of access conditions in research arelaenent agreements Initiative on Public-Privaaetferships for Health,
2004 at Eldis- HAI Team above n.51
0 Eric Green Eric Green above n.14 (emphasis added)
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the implementation, design, and funding of develepmprojects including health services. It linke tbS
development civil society and private institutiofpgofit-making and non-profit) with those in thewaéoping
world, overlapping business and development intensih traditional NGO and host government pasr@r

The GDA uses Global Framework Agreements (GFA) reate further strategic partnerships with key
private sector partner§ This helps to reduce the start-up effort requitezhting public-private alliances on an
individual basis and they also help to integrateettepment outcomes into business agendas more lpréa@DA
has ‘elevated partnerships from the realm of chllét contributions and corporate social resporisiltib focus
on core business interests of private firms and-@mm investment of private philanthrogy’'.

But international development PPP go beyond busineacerns. It includes health and other sociatyol
initiatives which aim to strengthen the interfacstviieen public partners and non-state actors inrdaenake
government more responsive to users of healthaegvin this regard, Philanthropy partnership plata role in
international health development especially in ®h addressing or attaining common health andasggals
through development charities amtivate donations. These are partnered by wideetarof people or
organisations giving gifts or subscriptions withmeaicessarily having control of the direction antcome of the
funds. The private charities could then partnerhwitternational public partners or operate at bieizef -
recipient developing countries to further nationelth priorities identified by public partnerstbose within their
specific mandate. Also, autonomous agencies of Uhk undertake development activities with respect to
advancing various social development goals inclgdiealth — MDG, UNICEF, WHO, UNDP, UNFPA. These,
being public international agencies, partner witlvgte individuals, entities or foundation donorgdan some
cases franchising through national chariffeJNICEF promotes a system of allowing national dfes
designated as ‘national committees’ to use the namk logo of the agency in order to raise mofieyhis
arrangement should not be confused with governmgentributions to UNICEF or WHO and must also be
distinguished from governments overall official dpment assistance channelled through regionabhtonal
development agencies which may(or not) be operaltiancountry level. Examples include EC-EDF, DF#bd
IRISH AID etc.

Further forms of international development parthgrdiave been identified in the forms of ‘corgter
giving’ particularly with reference to MNCs. This faking place in two areas, namely “cause relatatketing”
(CRM) and corporate social responsibility (CSRERM is derived from corporate recognition thateasociation
with worthy cause can benefit their brands. Itaiscommercial activity by which businesses and itiear or
causes form a partnership with each other to markédmage, product or service for mutual beneft CSR is
linked with firms building its reputation throughviesting in social goals from its ‘core budget' gpose to a
‘peripheral benevolence funé.Such act of partnership through a sense of seoeigonsibility is commonly
exemplified in MNCs commitments to improving thealie of their work force in LDCs by building health
clinics.

Combinations of the varying categories of developintesalth partnerships identified in the forgoimg a
representative of Donor activities in Sierra Learidealth sector, which is examine hereunder.

4.2 Government health services, partners & regulapmradoxes

Donors make a significant contribution to healtbtsebudget in Sierra Leone. There are one hundrgidtered
health partners operating in the country as don@nternational Institutions and agencies) and NGOs
(international, national or mission NGOs). Theggetber maintained a declared annual cost of oper#ditalling
millions of dollars in 2008* Recently further resources have been mobilisespport a new Reproductive and

"L USAID: “History of the Global development alliari@@ SAID GDA) available

http://www.usaid.gov/our_work/global_partnershipifframeworks.html. The Alliance leverages moret@ billion in

combined public-private sector resources.

2 |bid

" For example, USAID/GFA partners with Microsoft Coration, the Millennium Challenge Corporation and ths.

President's Emergency Plan for Aids Relief (PEPFAR)ned resources, to advance activities globallix key areas

including health.

"4 USAID GDA above n. 71

"Ibid

78 John Micklewright & Anna Wright (2005) p.148

7 Ibid

"8 |bid

9 Ibid

80 |bid

81 MOHS/SLA Hand Book of Health NGOs, Donor Partners in Sidremne January (2008) --- The Main Donors and the

amount of funds committed by each of public padrfer the year 2008 alone was: European commyhttyillion Euros),

DFID, (£ 40 Million), JICA (5.7 Million USD) and Ish aid (I Million USD). The GFMAT has now pledge to 50 Million
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Child Health (RCH) strategy (2008-10), aimed atuetdg child mortality and improving maternal heal(MDG
4 and 5). Funds have been pledged by the World BaRkD and technical assistance from UN agencies.

The range of public and private participants acingcommon-but differentiated-goals and respotitigs
in a reasonably small health sector as Sierra Leutle a total country population of 5.7 million dodave
implications for governments health care policy npiag and financing, implementation and regulation.
Regulatory tensions and strains are prevalent aitthedevelopment financing. There is difficulty dwow to
reconcile vertical approaches, which create arlzeitnanagerial, operational and logistical stroesuas separate
health initiatives on the one hand, with those @fegnment health system initiatives including thtss#t address
disease prevention and contfolThis situation creates'power culture' as opposed to a ‘task culture’ in Sierra
Leone’s health sectdf.

A new model of health sector financing known ast@ed/ide Approaches (SWAps) is currently instituted
The idea is ensure that the major funding contidimst for the health sector support a single plarséztor policy,
strategy and expenditure backed by government tehipd* SWAps were created for several purposes: to asidres
the limitations of project-based forms of donoristssice, ensure that overall health reform goaleweet, reduce
large transaction costs for countries and estalgjestuine partnerships between donors and coun€igsimon
approaches to health service delivery are to betadoacross the sector, and government procedusee m
increasingly to control the disbursement and actiognof funds® However, concerns still remain over
rationalizing and reconciling donor and GOSL acdmg procurement, disbursement, and auditing reguents.
n terms of Project support and implementation, RPfie main mechanism used in the fight againdariaa
HIV/AIDs, and TB. These three initiatives benefibh huge global funds and it is not surprising tadut 90%
of listed health NGOs (including NGO clinics) anséribed as having operational mandate in thesesavdth the
highest being for HIV/AIDS? The newly launched RCH programme is reportedly therent attraction.
According to the MOHS Donor Liaison Officer, themisitry finds it difficult to regulate this trend t®use it
filters from the international policy and financimgechanism through to particular NGO from donording
countries®® Such a measure is pursued by JICA, which usesoitsribution of 850 million(USD) to the Global
Fund to foster the participation of Japanese NGOSTIOP TB Control Efforts in Sierra Leone and otb#orts
conducted by international organizatidis.

The malaria initiative is a useful example of PR#aboration on implementation. According to the
UNICEF Executive Director, a wide spread distribatiof insecticide-treated nets is significant itedhg the
trend of100 million malaria deaths each y®aBierra Leone’s main malaria strategy is in usifRPRo promote
the use of-ong Lasting Insecticidal Nets (LLINSJ.Even the recent World bank IDA Agreemé&nensured this as
measurable outcomes of the Governments evaluatidnreporting obligations in terms - that “the numlbé
insecticide-treated bed nets purchased under tjeqgirand distributed to the population exceeds,d®U and
“the percentage of children under five years of ageé pregnant women... who sleep regularly undercticsde-
treated bed nets, is at least 40%.edth”

(USD), while the World Bank IDA grant is 30 MilliofSDR); The GFMAT has now pledged up to 50 MillionSD), while
the World Bank IDA grant is 30 Million (SDR).- Maimternational NGOs are: Oxfam UK (£ 7 Million) ; CARfernational
($4 million USD); Concern World Wide/SL (1.4 MillioEuros).- Note that the regulatory requiremerfididNGOSs to disclose
statement of accounts but Partners have refusebtide a complete outlay of their spending.
82 UNCEFThe state of the world’s childreReport 2008 available at http://www.unicef.org/s68/docs/sowc08.pdf
(UNICEF Report 2008)
% Bruce Siegel, et al (1997) David Peters, Sheku Kansad Health Reform in Africa: Lessons from Sidémane, World
Bank Discussion Paper,; also Staff Appraisal Report18947-SL.
84UNICEF Report 2008 above n. 82 p.106
8 Ibid p.106
8 Bruce Siegel, et al (2007); See also Canavan Agaéer P. Bornemisza O., (2008)
87 Limited information on the prevalence of HIV/AIOS prevalent in Sierra Leone. However a modellirgreise carried for
the World Bank calculated the annual cost of scaling AIDS programmes to meet the current need toethween US$ 9-14
Million. This represents per capita cost of arow8$ 2-US$3 and approximately 1.8% of GDP (see p&&dell Mills
Development Consultants: Sierra Leone EPA ImpaalySRroject 112-Sierra Leone, FINAL REPORT V.2 2007.
8 |brahim Fofana n.24 above
8 Ministry of Foreign Affairs of Japan Public-PrieaPartnership for International Cooperation towatus Elimination of
Tuberculosis July 24, 2008; available at http://wetaptb.jp/english/pdf/StopTB%20Japan%20Action%20pkdf accessed
(02/04/09)
“0UNICEF -Executive Director UNICEF World Malaria DaynAouncement by: http://www.gawkk.com/unicef-worlaaria-
day-2009-announcement-1/discuss
91 Creating Sustainable Impact Through Public Pri®enerships In The Fight Against Malaria” Roll Badklaria, Scaling
up Insecticide-treated Netting Programmes in Afrikagust 2005
92 World Bank/SL HSRD Project above n.25
% Ibid (emphasis added).
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The government policy of free LLIN distribution mow the problem because it jeopardizes the market—
based programmes of private partners, social mackeind other commercial interest in the PBP. The PPP
model aims to collaborate closely for the promotanLLINS’ in order to close the gap between fragblic
distributions and time limited subsidized approactend sustainable market developm&hthe WHO and the
EU ensured the GOSL waiver of tariffs and taxesmmsquito nets, insecticides and anti-malaria dffigée two
important factors not considered in the arrangemeotvever is affordability of nets for the poorésiuseholds
(not catered for under the Government Policy fotnéuable Groups), and what strategy would apply rwiine
resistant effect of insecticide treated nets deddifter 3 years.

Legal complications also arise in implementatioat timpact on health services regulatory efficieriegr
example, there is inherent conflict between thepgitasBoards’ Act, 2003 and the Local Government, 2004
(LGA). Both legislation effectively confer the sanauthority to different administrative functioresi and
empower both over financial matters, including oqurement services, to raise loans and to awarttamis.”’
This anomaly is seemingly taken advantage of bydd®rkeen on un-planned un-sequenced decentralisatio
process and NGOs who would gladly operate withinaregulated framewor. A DFID award (GB£ 782,043)
was made to CARE International and co-partnerénfipiementation of the new RCH initiative on thetjfisation
that it would allow NGOs already active in the dielo continue to contribute to RCH as the governmen
establishes a functional contracting systém.Official position is that these methods inhibiartsparency,
accountability, effective regulation and monitoriofgoutcomes of such arrangements, the respongibiliwhich
remains with the government.

In sum, government health services do benefit ashnfoom its DHPs as it is challenged by their
predominance in the sector. A mechanism for remgdtealth NGOs or charities could be finding decion to
applying incentive systems, as oppose to the piegamneasure which is based on share of expenditose and
the huge duty and tax waivers which cost governmentenue in poor countries in proportion to beaeéceived
from NGO fundsA measure adopted by the UK in its ‘Millennium giftd’ scheme between 1998 and 2000 could
be useful guid®’-i.e. to qualify for tax deductibility, donations haulhe to ‘UK charities’ running projects in the
areas of health, education or poverty-relief inhgigcountries eligible for IDA/IBRD funding from éhWorld
Bank.

5. Conclusion

This paper, sought to identify within the concepP®&P, thalevelopmental conterf government health services
in LDCs. It has examined the doctrine of PPP avaluated its application to LDCs’ health deliveryst&ems
through various models of partnership arrangemedtfeom varying contexts. What emerges from tleealirse
is mainly the element of gain and to certain exteatpursuit of self interests above a genuine eonfor the state
of health service system as a national endeavaliresponsibility of government to its populatiordnittedly,
PPPs as with any partnership depend on the prespégdain by all participants. However in ttievelopmental
contextof LDC health services, it is not clear what semidmeasures such gains: is it by overall wellbaihg
state’s population or designated ‘vulnerable gréu@hould the gains be measured by selective fprgmos as
‘little-drops’ fundamental in filling the ocean? @ild it be measured by good donor relations withseguential
implications for other sectors of the economy, prthe politics of how much aid a government canaat® All
these represent differing goals and values andepions on how to realise health development gmal<DCs,
but they still work into agreements for health depenent. Governments can still reserve the rightige the
choice of regulatory mechanisms and provide artitiginal capacity to meet the health challengey tlace.

%Creating Sustainable Impact Through Public Privaterferships In The Fight Against Malaria” Roll Baclasria, Scaling
up Insecticide-treated Netting Programmes in Afrisagust 2005
95 i

Ibid
9% MOHS/SL ‘Mission, Objective, Achievements and Aiofg¢he Malaria Control Programme’ Aug 11, 2006,
http://www.health.sl/drwebsite/publish/page_46.dhtm
97 GOSL/MOHS - Report (2005)
% |brahim Fofana, MOHS/SL Donor Liaison Officer; Al&dward Kamara Permanent Secretary, MOHS/, FreetSierra
Leone
% CARE International - Project Proposal: Joint Repréigtec& Child Health Programme ‘A Collaborative apach to
Reducing Maternal and Child Mortality in Sierra LeérSubmitted To: DFID UK, 20 November 2008
100 30hn Micklewright & Anna Wright (2005)
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