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Abstract: The internet has become a pervasive and estathlizsde of modern life
and along with it legal frameworks for establishinemd enforcement of consumer
contracts have and continue to develop. Regulaiwh enforcement of internet contracts
varies geographically. Generally, there are twompry legal approaches to internet
contract enforcement: The United States model ridas on basic notice requirements to
establish and enforce terms; and the European Umintel that focuses on fundamental
fairness in transactions between businesses arglig@rs. This paper examines common
issues surrounding internet contracts and theitiGgipn. The differences in the United
States and European Union philosophy and appraeiciternet contracts are illustrated and
compared. Finally, the potential for developmentainified legal framework for internet
contracts is considered.

1. Introduction

The internet has become a pervasive and establigtaiebf modern life. People use the internet for
instant communication, electronic mail, obtainihg hews, investing, banking, forming social netvgork
finding romance, and even learning the law throagWirtual Learning Environment. Yet, while the
internet itself — the network and technical comroation protocols that make it all possible — isdohsn

public standard$,and as such functions as an electronic commoassehvices that make the internet
valuable are provided by private parties — eachtadm seeks to deal under its own terms.

Today, it has become commonplace for most webaitdsnternet services to publish their own terms
and condition for viewing content or maintaining account. Few consumers read these terms and
conditions. Yet, these terms and conditions candmractually binding. As such, internet contsaate
formed between parties across geographic and jctisiglal boundaries.

To date, different jurisdictions have establishkdirt own laws and regulations regarding internet
contracts. The two primary nexus of legal develeptthave been the United States — where the law has
developed through litigation and favours freedontadfitract — and the European Union — where the law
has developed through regulation and favours coasyotection. Of course, as the reach of the
internet, and the relationships it fosters, flovaratessly across jurisdictional boundaries, the ot
compels examination of the viability of a unifiegpsoach to regulation of internet contracts.

This paper examines common issues surroundingnigitecontracts and their application. The
difference in the United States and European Umibifosophy and approach to internet contracts is
illustrated and compared. Finally, the potential development of a unified legal framework foreimtet
contracts is considered.

! The internet is the outgrowth of ARPANET, a US taily program initiated in 1969 to create a restliand
dispersed network of computerSeeReno v. American Civil Liberties Unips21 U.S. 844 (1997).
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2. What areinternet contracts?

The internet provides the ability for people andamizations around the globe to communicate and

engage in transactions where, typically, “therads enough at issue to justify protracted negatresi
As such, websites on the internet seek to estatiisiterms of the transactions in which they engage
through unilateral contracts; these can include, égample, terms of service and end-user software

licenses?

2.1 Terminology of internet contracts

The development of the internet has created newstéor contracts, depending on how and when assent
to the unilateral contract is manifested by thescwoner. These terms include shrink-wrap, click-waiag

browser-wrapt

2.1.1 Shrink-wrap agreements

In a seminal case that upheld the validity of sagftieements in the United States, Judge Frank
Easterbrook explained: “The ‘shrink-wrap license’ gets its rarfrom the fact that retail software
packages are covered in plastic or cellophanerkhsirap,” and some vendors . . . have written lgzn

that become effective as soon as the customertteassrapping from the package.'Under this scheme,
the consumer is not aware of all of the terms attiime of purchase; however, the decision to kéep t
product after receiving notice of the unilateraihie is held to constitute assént.

2.1.2 Click-wrap agreements

In contrast to the shrink-wrap approach, ‘click-pireefers to a scheme whereby the consumer is shown

the terms and is required to manifest assent lokinlj on a button or link that states ‘I agrée This
approach is typical with service providers thatuieg establishment of an account.

2.1.3 Browse-wrap agreements

Under the browse-wrap scheme, terms of servicébasded somewhere on a website, and the consumer’s

use of the website services is construed as agsenunilateral contraét. For example, a consumer that
uses the Google™ website is considered by the firrhave bound themselves to certain contractual

terms which can be found by navigating two linksagvirom the home pagé€. The terms of service
state:

Your use of Google’s products, software, servicgeb\aeb sites (referred to collectively
as the “Services” . . .) is subject to the termsadégal agreement between you and
Google. . . . In order to use the Services, youtrfitt agree to the Terms. You may
not use the Services if you do not accept the Téfms

z lan C. BallonE-Commerce and Internet Law: Treatise with For@d Ed (West 2010), Ch 14.02.

Id.
* Gregory E. MaggsRegulating Electronic Commercg0 Am. J. Comp. L. 665, 670 (Fall2002).
® Now Chief Judge of the United States Court of Appéai the Seventh Circuit and professor of law at th
University of Chicago. Biographical Directory of Fdl Judgesavailable at
http://www.fic.gov/servlet/nGetinfo?jid=67@ast visited Apr. 3, 2011).
®ProCD, Inc. v. Zeidenber@6 F.3d 1447, 1449 (7th Cir. 1996).
" See ProCD, Inc. v. Zeidenbe®p F.3d 1447 (7Cir. 1996).
8 Margaret J. Radirdumans, Computers, and Binding Commitm@&atind. L.J. 1125, 1134 (Fall 2000).
® Woodrow HartzogThe New Price To Play: Are Passive Online Media USensnd By Terms Of Usg?5 Comm.
L. & Pol'y 405, 406 (Fall 2010).
10 seeGoogle Terms of Servicayailable athttp://www.google.com/accounts/T(Rst visited Apr. 4, 2011).
11d. at sections 1.1 and 2.1.
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Lest the consumer be inclined to take the mattetheflegal agreement lightly, the firm suggests:
“Before you continue, you should print off or saselocal copy of the Universal Terms for your
records.?

2.2 But does anyone actually read the agreements?

It is unclear how many Google™ users have actuadgd and printed off the ‘legal agreement.’
However, studies suggest that very few, if any scmmers actually read such terms.

Anecdotal evidence is available from a demonstnaltip GameStation, a UK company. On April 1,
2010, GamesStation required consumers seeking tgledena purchase to review and affirmatively
accept, among its standard terms, an ‘Immortal Stauise;13 consumers who read the agreement would
notice an opportunity to opt out of the obligatkonrelinquish their immortal soul, and obtain aGBP
gift voucher in the proceds. The firm reported that only 12% of clients whansommated a purchase
opted to save their souls and collect£5.

Published studies paint an even bleaker pictur@0@6 survey of Cornell Law School students found
that only four percentlaimedto read such agreements in conjunction with pugiciggproducts onliné
A study of the actual internet browsing behaviol#®,091 households found that “only about 0.1 .@r 0
percent access a product’s [agreement] for at eassecond?”

2.3 What do they write when we are not reading?

Though a contract for a human soul has fetchedte#4Q0 on the internéf the market and commercial
value for souls is still limited and undevelop@dThus, with the exception of the 7500 who fficost
internet consumers can probably rest assuredhbgthtave not ‘agreed’ to sell their immortal saubn
internet company. In general, companies seekaam@dvised to, minimize their potential liabilftpm
internet operation$. Suggested terms include:

e Exculpatory clauses that require waivers of liapilfrom “any incidental or consequential
damages, including lost revenues, lost profitdpst economic advantage of any sct.”
+ Disclaimer of warranties for the product or seryicevided?3

21d. at section 2.4.

13 By placing an order via this web site on thetfitay of the fourth month of the year 2010 Anno Difryou
agree to grant Us a non transferable option tongléor now and for ever more, your immortal sodio8ld We wish
to exercise this option, you agree to surrender ymamortal soul, and any claim you may have owithin 5 (five)
working days of receiving written notification frogamesation.co.uk or one of its duly authorisedionist We
reserve the right to serve such notice in 6 (@i} high letters of fire, however we can accepliality for any loss
or damage caused by such an act. If you a) doel@Me you have an immortal soul, b) have alreadgrgit to
another party, or ¢) do not wish to grant Us sutihemse, please click the link below to nullifyiglsub-clause and
proceed with your transaction.” As reported by: MBertonRead Fine Print Or GameStation May Own Your Soul
consumerist.com, (April 16, 2010).

1 Marc PertonRead Fine Print or GameStation May Own Your Scothsumerist.com, (April 16, 201@yvailable
at: http://consumerist.com/2010/04/read-fine-print-arrgstation-may-own-your-soul.htiést visited Apr. 4,
2011).

15

18 Robert HillmanOnline Consumer Standard Form Contracting PractideSurvey and Discussion of Legal
Implications in Is Consumer Protection an Anachronism in tifermation Economy? (Jane K. Winn, Ed. 2006).
17 Bakos, Marotta-Wurgler and Tross@mes Anyone Read the Fine Print? Testing a LawEgahomics Approach
to Standard Form Contractavailable at http://www.netinst.org/Bakos_Marotta-Wurgler_Trosse®-04.pdf (last
visited Apr. 4, 2010).

18 EBay blocks man's attempt to sell sauBA Today (Feb. 6, 20023yailable at
http://www.usatoday.com/tech/news/2001-02-09-etmyl-Btm (last visited Apr. 5, 2011).

19 SeeSoul-Mart http://www.soul-mart.com WonderClub list of souls available for sale
(http://www.wonderclub.com/soul/view_users.php

20 Marc PertonRead Fine Print or GameStation May Own Your Scohsumerist.com, (April 16, 2010).

2L 5ee, e.gGeorge B. Delta and Jeffrey H. Matsuuray of the InterneAspen Publishers, 2011), Appendix 14:
Minimizing Potential Liability from Internet Opeiianhs.

22|d, at para 3.

2|d.
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e Jurisdiction (choice of forum) clauses that woulldbw the company to transfer disputes to a
court of the company’s choosing, along with waiedr‘any defences based on venue, the
inconvenience of the forum, the lack of personaisgiction, and the adequacy of service of
process.24

e Mandatory arbitration clauses, by which the consugnees up the rights to sue the company in
a court of law, to the ability to form a class antito a public hearing, to a trial by jury and the

right to appeat>

+ Clauses that give away various license rights tdemtt that the consumer generates.

« Agreement to a ‘privacy policy’ that allows the goamy to collect, use and share information
about the consumer with third partts.

* Indemnification clauses that would cause the comsum pay for the legal defines of the

company should the company be sued by a third jpartyresult of the consumer’s actividy.

Actual terms often go beyond the suggested normotifer common clause allows the company to
change the terms of the contract at any time witmmtice?° Some terms allow companies to collect
consumer information beyond internet activity; 8tample, Apple Inc.’s terms allow the firm and its
affiliates to “collect, use, and share precise fioradata, including the real-time geographic lamatof
your Apple computer or devicé?

The literal application of such terms, along witle iglobal reach of the internet, produces intargsti
outcomes. Take, for example, the oddity createthbyBritish Monarchy joining Facebook¥:

By creating or administering a page on FaceboakBttitish Monarchy has apparently entered into an
agreemenit with Facebook Ireland Limitéélto, among other things, “submit to the personasgiction
of the courts located in Santa Clara County, Califg34 for settling any disputes with Facebook. So,
while under the laws of the United Kingdom no civilcriminal proceeding could be brought against He
Majesty Queen Elizabeth II, herself being the Seigr and the Fount of Justigecould she have
submitted herself to the laws and jurisdiction bé tcourts of Santa Clara County, California, to
adjudicate disputes with a corporation chartered former province of the British Empire? If sack
an agreement may be of diplomatic and constitutiongortance in the United Kingdom.

3. Areinternet contracts enfor ceable?
In principle, there is no difference at law betweerontract formed in person and one formed on the

internet3® At the most basic level, what is required is &ieroand an acceptanéé. The question of
whether the consumer’s explicit or implicit condutmonstrates assent and the intention to form an

24|d. at para 5.
% |d. at para 6.
%6 Gregory C. SmithStart-Up and Emerging Companiésmerican Lawyer Media, 2011), Chapter 26. Legali&s
Associated with Creating and Operating Web Sites.[za
271d. at para d.
2 |d. at para g.
2 gee, e.gGoogle Terms of Service, para. 19.2, availablétip://www.google.com/accounts/TOS
%0 privacy Policy, Apple Incavailable at:http://www.apple.com/privacy(last visited Apr. 24, 2011); Indeed, it was
recently discovered that the firm’'s popular iPhpneduct has been collecting the movement and lmcatf
consumers without their knowleddgeeChristopher WilliamsApple iPhone tracks users' location in hidden, file
The Telegraph (Apr. 20, 201Bvailable at http://www.telegraph.co.uk/technology/apple/8464Apple-iPhone-
tracks-users-location-in-hidden-file.htiffést visited Apr. 24, 2011).
31 Queen to launch British Monarchy page on FacebBBI News UK (Nov. 7, 2010gvailable at
http://www.bbc.co.uk/news/uk-1170459@st visited Apr. 5, 2011).
32 Statement of Rights and Responsibilities, Facebssition 12Available at http://www.facebook.com/terms.php
glast visited Apr. 5, 2011).
31d. at section 18.1.
3 1d. at section 15.1.
% SeeThe Queen as Fount of Justiegailable at
http://www.royal.gov.uk/MonarchUK/Queenandthelaw&eignasFountofJustice.asfast visited Apr. 5, 2011).
23 lan C. Ballon)nternet Terms of Use and Contract Formati®@8 PLI/Pat 625, 628 (September 2009).

Id.
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agreement has been the subject of debate andtititig8 However, once a party manifests an

intentior?? to accept the terms put forth by another, an agee¢ can be formed.

Beyond the assent of the consumer, whether thestarfitthe agreement are enforceable largely
depends on regulations, consumer protection land,eguitable considerations, such as the doctrine o
unconscionability Thus, the regional variance in laws, regulatiand procedure causes a dilemma.
While the internet makes geographic and jurisdieloboundaries irrelevant for the purpose of
exchanging information and service, the legal fraom governing terms and enforceability of
agreements are jurisdictionally dependant. Thusdl and Facebook may present the same service and
same terms to everyone around the globe, and carsumay ‘agree’, but applicability and enforcement
of the terms will vary depending on the location.

3.1 A cautionary tale

Feldman v. Googl€2007}#1 provides a clear illustration of why unread intéroentract terms matter and
how terms that would not be enforceable in the geam Union are readily enforced in the United State
Lawrence Feldman, an attorney with a solo pradiic&lkins Park, Pennsylvania, had signed up to

advertise his services through Google’s AdWordgymm?2 This “pay per click” program presented an
advertisement to users of Google who searchedpfecific terms and charged Feldman when the users

clicked on his advertisemefit. Feldman allegedly became a victim of click fradd.

Click fraud occurs when entities or persons, suchampetitors or pranksters, without
any interest in Plaintiff's services, click repetiyeon Plaintiff's ad, the result of which
drives up his advertising cost and discouragesftom advertisingts

Google’s charges to Feldman exceeded $100:00@eldman brought suit in the Common Pleas
Court of Philadelphia County, alleging that clickadd can be tracked and prevented by computer
programs, and that Google was negligent in failagorevent and in not adequately warning him or
investigating his complaints about click fratid Feldman sought “disgorgement of any profits [@epg
obtained as a result of any unlawful conduct, agfitution of money [Feldman had] paid for fraudhtle
clicks.”8

Google successfully removed the matter to the fddmurt for Eastern District of Pennsylvania, and
in the instant forum sought dismissal of the agtimnin the alternative, transfer to the Northeristiict
of California, located in Santa Clara County, Galiia pursuant to the terms of its click-wrap
agreement? Feldman argued that the online agreement was nallid contract, that he did not have
notice and did not assent to the teffhsHowever, the court found the contract to be igdand that
“failure to read an enforceable click-wrap agreetne&s with any binding contract, will not excuse
compliance with its terms? “A reasonably prudent internet user would havevkm of the existence of

%8d.
%t is important to note that while a signature barused to evidence to show an intention to badbdtiis not
required to form a contract. Regardless, both the@@ean Union and the United States have enagjesidton to
give full legal effect to ‘electronic signaturesSeeDirective 1999/93/EC of the European Parliamert @irthe
Council of 13 December 1999 on a Community frameviiorlelectronic signatures; Electronic Signature&iabal
and National Commerce Act, 15 U.S.C. 96¢ also se®ennis CampbellE-Commerce and the Law of Digital
Signatures(Oceana Publications, Inc, 2005).
4% Nicola Lucchi, The Supremacy of Techno-Governance: Privatizatiddigital Content and Consumer Protection
in the Globalized Information Societys INTJILIT 192 (Summer 2007).
4! Feldman v. Google, Inc513 F.Supp.2d 229 (E.D.Pa., 2007).
“21d. at 232.
43| .
“d.
“1d.
4.
“71d. at 233.
“81d. at 232.
491d. at 233.
01d. at 235.
*11d. at 236.
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terms. . . Plaintiff's failure to read the Agreemehthat were the case, does not excuse him foemg
bound by his express agreemeft.”

Feldman argued that transfer of the case to therd¢dourt in Santa Clara (2914 mi / 4689 km away
from his home jurisdictio} would be tantamount to denying him access to thetc Feldman also
argued that other provisions of the Google agre¢mvere unconscionable, including provisions that:

« Disclaim all warranties, including “merchantabilayd fitness for any purposé?”

» Exempt Google from any liability “for any conseqtiah special, indirect, exemplary, punitive,
or other damages whether in contract, tort or atmerolegal theory, even if advised of the
possibility of such damage8?’

« Shorten the statute of limitations for disputingudes to sixty day®

The court rejected Feldman’s arguments, uphelédgiieement, and transferred the case to the federal
court located in Santa Clara Coupty.The case was never heard by the court in Caldcae Feldman
settled the matte®. This was likely a wise move; the finding that tiek-wrap agreement, along with
provisions regarding warranty and liability, wasaneable would likely make a trial moot.

This case was presided over by Judge JamesSGittucated at Yale Law School, former attorney
for the National Labor Relations Board, and apparity President Carter to a life-time appointmena a
federal judge. According to Westlaw Judicial Regpoin the last five years, of 82 appeals of his
decisions, only two were reversed and two werersexkin part. This suggests that such treatment of
internet contracts by United States federal coigriseither unusual nor uncharacteristic. This ourie
would be unlikely in the European Union.

4. Tolitigateor toregulate, that isthe question

Consumers and internet businesses face significdifferent laws and enforcement procedures across

the Atlantic®® Unique among other jurisdictions, the United &dabllows a market-oriented approach
that shifts costs and risks to the consumer; wihile European Union, along with many other

jurisdictions, has developed a regulatory regimgrimtect consumers from ri$k. Other jurisdictions
that follow a consumer oriented regulatory modehiksir to that of the European Union include

Australia®? Canadé3 Japarf* New Zealand> and Singaporé®

°2|d. at 238.
%3 As computed to be the shortest distance by Gddgles™.
:;‘ Id. at 242.

6.

°"|d. at 249.

%8 Confirmed by e-mail correspondence with Lawrenddifian on Apr 6, 2011. On record with author.

%9 Official judicial profile,available at http://www.fic.gov/servlet/nGetinfo?jid=85(ast visited Apr. 5, 2010)

€0 Jane K. Winn & Brian H. BixDiverging Perspectives on Electronic Contractingtie U.S. and E{J54 CLEV.
ST. L. REV. 175 (2006).

®1 SeeRagnar E. Lofstedt & David VogeThe Changing Character of Regulation: A ComparisbBurope and the
United States21 RISK ANALYSIS 399 (2001).

62 See Australian Competition & Consumer Commissitegislation available at
http://www.accc.gov.au/content/index.phtml/itemiéB3 (last visited Apr 7, 2011).

83 Seelndustry Canaddnternet Sales Contract Harmonization Template (308¢ailable at
http://www.ic.gc.ca/eic/site/oca-bc.nsf/vwapj/Sal€emplate.pdf/SFILE/Sales_Template. fldfst visited Apr 6,
2011)

84 SeeAntonios KaraiskosRegulation of Unfair Contract Terms in Japaaseda bulletin of comparative law (28),
13-44, 2010-03-01 (Outlining the influence of Elguations on development of Japanese legislatiQoglity-of-
Life Policy BureauConsumer Policy Regime in Japan, available at
http://www.consumer.go.jp/english/cprj/index.htffast visited Apr 7, 2011) (Noting that “The [Conser Contract]
Act includes a rule to enable consumers to carargracts when they misunderstand or are confusedt aertain
activities by business enterprises and a rule ablenconsumers to nullify all or part of provisiasfscontracts that
unfairly impair the interests of consumers.”).
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In the United States, both dispute resolution aeghll development has relied predominately on
litigation. Within this context, the most litigatdssues have generally revolved around procegurall
oriented contract terms used by internet compataidanit consumer access to the courts and judicial
process — such as terms requiring binding arbanatimiting forum selection, and waiving classiant
rights$7

In contrast, the Council of the European Union Blise on unfair terms in consumer contraétand
its implementation in Member States, has eviscdratane of the terms commonly used in the United
States by directing that they not be binding onscomers® For example, the Directive prohibits terms
aimed at:

“Excluding or hindering the consumer’s right to éalegal action; restricting the evidence

available or imposing a burden of prodt.”

* “Irrevocably binding the consumer to terms with elhihe had no real opportunity of becoming
acquainted.”

« “Unilateral alteration of the terms of the contratt

» Choice of law provisions that would apply to deimg tconsumer protections granted by the

Directive®

Perhaps more importantly, the Directive requiresmfer States to ensure that “adequate and
effective means exist to prevent the continuedafsenfair terms’+ and that “persons or organizations,
having a legitimate interest under national lawpintecting consumers, may take action . . . befloge
courts.”s As such, individual consumers are not necessegdyired to file actions or join in a class, but
rather, consumer groups can move on their behdlfsaek legal remedies “directed separately orljoint
against a number of sellers or suppliers from #raeseconomic sector or their associations whiclouse
recommend the use of the same general contraetumas$ tor similar terms’® Meanwhile, agencies such
as the United Kingdom’s Office of Fair Tradifiggan enforce and prosecute, but also provide goaétm
businesses on how to comply with consumer protedtiovs?8

4.1 Internet contract law in the United States

In describing the state of internet law in the BdiStates, Professor Mark Lemi@ywrote in 2006:

55 SeeConsumer Guarantees Act 1993yt 4, Supply of serviceayailable at
http://www.legislation.govt.nz/act/public/1993/00Rtest/DLM311053.htm(last visited Apr 7, 2011); Ministry of
Consumer Affairs, Consumer Law Reform Additional Papeinfair Contract Terms (September 20E3jilable at
http://www.consumeraffairs.govt.nz/pdf-library/lstition-policy-pdfs/CLR-Additional-paper---Unfair-ntract-
terms.pdf(last visited Apr 7, 2011); Ministry of Consumerfaifs, New Zealand Model Code for Consumer
Protection in Electronic Commerce (October 2QGG8kilable athttp://www.consumeraffairs.govt.nz/pdf-
library/publications/model_code_e commerce (aft visited Apr 7, 2011).

68 SeeUnfair Contract Terms Act, (Chapter 396) (19%#ailable athttp:/statutes.agc.gov.sgiast visited Apr 7,
2010).

67 SeeWayne BarnesToward a Fairer Model of Consumer Assent to Staddrm Contracts: In Defense of
Restatement Section 211,(82 Wash. L. Rev. 227 (2007).

% Council Directive 93/13/EEC of 5 April 1993 on unmfeérms in consumer contractsjailable athttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:9380013:EN:NOT(last visited Apr 7, 2011).

®91d. at Article 6.1

01d. at ANNEX No 1q

"11d. at ANNEX No 1i

21d. at ANNEX No 1j

31d. at Article 6.2

1d. at Article 7.1

S1d. at Article 7.2

®1d. at Article 7.3

7 Office of Fair Trading (“OFT") is a government agg charged with “making sure markets work well for
consumers.OFT—About the Office of Fair Tradingwailable athttp://www.oft.gov.uk/About/default.htrfiast
visited Apr 4, 2011).

8 SeeOffice of Fair TradingUnfair contract terms guidance: Guidance for thefainTerms in Consumer Contracts
Regulations 1999 (September 2008), available at

http://www.oft.gov.uk/shared_oft/reports/unfair_é@et terms/oft311.pdiast visited Apr 7, 2011).

S Professor of Law at Stanford Law School and Da#ec$tanford Program in Law, Science & Technolderpfile
available athttp://www.law.stanford.edu/directory/profile/3@ast visited Apr 8, 2011).
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Ten years ago, courts required affirmative evidesfaagreement to form a contract. No
court had enforced a “shrink-wrap” license, mucssléreated a unilateral statement of
preferences as a binding agreement. Today, by asintmore and more courts and
commentators seem willing to accept the idea thathusiness writes a document and
calls it a contract, courts will enforce it as atact even if no one agrees to it. Every
court to consider the issue has found “clickwraigémses, in which an online user
clicks “I agree” to standard form terms, enforce&bl

4.1.1 How thelaw developed

The seminal event in the development of UnitedeStatrisprudence was Judge Easterbrédkiecision
in ProCD, Inc. v. Zeidenber1996)82 In ProCD,83 the company had sold a phone database in a box

that included terms of the license insftfe.Judge Easterbrook held that the terms includettiénbox,
even though unseen at the time of purchase, wdogceable because Zeidenberg knew they were there
and could return the product if he did not like teems; keeping the product constituted assenhéo t
unilateral term$5 “A vendor, as master of the offer, may invite gaance by conduct, and may propose
limitations on the kind of conduct that constituseseptance. A buyer may accept by performing the a

the vendor proposes to treat as acceptance. Andstianat happened® Judge Easterbrook noted that
the state can forbid the use of standard contrbatsgefended the use of standard contracts aeritak
to a system of mass production and distributi®h.”

A year later, Judge Easterbrook followBdoCD with a decision that upheld a binding arbitration
clausés included in the standard termslill v. Gateway 200q1997%° was a class action by consumers
who had purchased computers by telephone; the densparrived in boxes containing a form contract
that required arbitration of all disput®s.The trial court had invalidated the arbitratidause for lack of
notice?! On appeal, following the rationale RroCD, Judge Easterbrook held that both the contract and
the arbitration terms were enforceable. The decisvas noteworthy in that it held consumers to the
same standard applied to the merchant plaintifPinCD, and also in that it justified the policy on
economic grounds. In addressing this, Judge Hastk writes: “Customers as a group are better off
when vendors skip costly and ineffectual steps saglelephonic recitation, and use instead a simple
approve-or-return device. Competent adults are ¢ddaynsuch documents, read or unre#d.”

By the late 1990's, court decisions enforcing ingtrterms of service began to appear.Htimail
Corp. v. Van$ Money Pie Inq1998)?3 the court issued an injunction against users fotating

8 Mark A. Lemley,Terms Of Usg91 Minn. L. Rev. 459, 459 (December 2006).

81 Chief Judge of the United States Court of Appealstfe Seventh Circuit, one of the most cited apjejladges in
the United States, a proponent of use of econonmiciples in law.

http://en.wikipedia.org/wiki/Frank_H. Easterbrog#st visited Apr 8, 2011).

82 Mark A. Lemley,Terms Of Usg91 Minn. L. Rev. 459, 468 (December 2006).

8 ProCD, Inc. v. Zeidenber@6 F.3d 1447 (7th Cir, 1996).

81d. at 1450.

8 ProCD, Inc. v. Zeidenber®6 F.3d 1447 (7th Cir, 1996).

81d. at 1452.

871d. at 1451.

8 Mandatory arbitration clauses take away the rirjlet consumer to bring a lawsuit in courts of l&hey require
that disputes be arbitrated by a private orgarinatiThe arbitration is often much more costlytte tonsumer, the
decisions are often confidential and do not rasultevelopment of precedent. While in the Europeaion these
terms are automatically considered unfair and rmadibg See als@ection 91 of the Arbitration Act (UK) of 1996
and Unfair Arbitration Agreements (Specified Amgu@trder 1999), in the United States these termsiaceuraged.
In 1925, the United States Congress passed thedfédbitration Act (“FAA”"), 9 U.S.C. 88 1-16 (2010)equiring
that courts enforce arbitration clauses as theyldvany other contract term. As such, the FAA dithbd a “liberal
federal policy favoring arbitrationMoses H. Cone Memorial Hosp. v. Mercury Constr. Gatp0 U.S. 1, 24
(1983). As discussed later in this paper, the F&#d its very recent interpretation by the Unitéat&s Supreme
Court is likely to provide an interesting challerigenternet companies which will find the use ofrrdatory
arbitration valuable in the United States and dlég the European Union.

22 Hill v. Gateway 2000, Inc105 F.3d 1147 (7th Cir, 1997).

91|d

2|4 at 1149,
% Hotmail Corp. v. Van$ Money Pie Ind998 WL 388389, 6 (N.D.Cal., 1998).
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Hotmail's terms of service by using the accountsend sparft In Caspi v. Microsoft Networil 999)?5

the New Jersey court of appeal upheld Microsoftisice of forum clause because the users manifested
consent by clicking the ‘I agree’ button during isdgation. The court stated: “Plaintiffs must faéen

to have known that they were entering into a camtrand no good purpose, consonant with the distate
of reasonable reliability in commerce, would bevedr by permitting them to disavow particular
provisions or the contracts as a whdle.”

In the United States, the issue of enforceabilftgroturns on proper notice and the act by whidh it
claimed that the consumer manifested assentSpktht v. Netscape Communications C¢2002)?97 a
class of consumers brought suit against Netscdegid that the firm’s program invaded their priyac
by transmitting their internet behavior and persam@rmation to Netscap® The firm contended that,
by downloading the software, the consumers hadedgte the terms of its license and were bound by
mandatory arbitration terms. The firm contendeat thgave sufficient notice of the terms by prongl
the following notice next to the download buttoRlé¢ase review and agree to the terms . . . before
downloading and using the softwaf@.”In an opinion authored by Justice Sotomaybithe court of
appeals addressed “issues of contract formatiorylrerspace!®! considered decisions &roCD and
Hill, and held that the simple act of downloading isemmugh to show assent. “Reasonably conspicuous
notice of the existence of contract terms and ungmaus manifestation of assent to those terms by
consumers are essential if electronic bargainintp ibave integrity and credibilityt?2 In short, the
consumer should be shown the agreement and redoiddidk ‘| agree.’

Yet, the same court clarified iRegister.com, Inc. v. Verio, In2004), “contract offers on the
Internet often require the offeree to click on &ragree’ icon. And no doubt, in many circumstances,
[this] is essential to the formation of a contrd8ut not in all circumstances?® When the consumer
“makes a decision to take the benefit with knowkedd the terms of the offer, the taking constitiaes
acceptance of the term¥* Thus, when the consumer has knowledge that thestexist, they can be
binding even if he has not manifested assent lakialj on a button marked ‘I agree.’

4.1.2 Theturningtidein State courts

More recently, courts have relied on State consupnetection statutes to invalidate specific terms i

internet contracts, particularly with those relgtito arbitration and choice of forull> The move for
reform has come from State courts, notably fromif@alia, where the law relative to unconscionabilit

gives greater flexibility to judges to reform camtts for reasons of equity, fairness or publicqolP®

In California, legislation provides the courts withthority to refuse enforcement of any contrachte
that is found “to have been unconscionable atithe it was made!®” and further requires that claimants
“shall be afforded a reasonable opportunity to @negvidence” to the courts to show that a conact
clause is unconscionabl#. To determine if a contract term is unconscionaBkifornia courts conduct
a two-step analysis and require the term to be pathedurally and substantially unconscionablege “th
former focusing on ‘oppression’ or ‘surprise’ due unequal bargaining power, the latter on ‘overly

% Unsolicited commercial e-mail. Black's Law Dictiong9th ed. 2009).
% Caspi v. Microsoft Network, L.L.C323 N.J.Super. 118 (N.J.Super.A.D., 1999).
%®1d. at 126.
Z; Specht v. Netscape Communications G&p6 F.3d 17 (2nd Cir, 2002).
Id

d. at 23.
100 justice Sonia Sotomayor was appointed to the tSitates Supreme Court by President Obama. Officidile
available athttp://www.fjc.gov/serviet/nGetinfo?jid=224@ast visited Apr 6, 2011).
101 gpecht v. Netscape Communications G&p6 F.3d 17, 17 (2nd Cir, 2002).
19219, at 35.
igj Register.com, Inc. v. Verio, In@56 F.3d 393, 403 (2nd Cir, 2004).

Id.
105 seeJennifer GranickCourts Turn against Abusive Clickwrap Contradéired.com (Aug 1, 2007available at
http://www.wired.com/politics/law/commentary/cir¢court/2007/08/circuitcourt_0801ast visited Apr 4, 2011).
1% Geoffrey P. MillerBargains Bicoastal: New Light on Contract Thed8{ Cardozo L. Rev. 1475, 1489 — 92
gA ril 2010).
97Cal. Civ. Code § 1670.5(a).
1%8 Cal. Civ. Code § 1670.5(b).
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harsh’ or ‘one-sided’ result§? The California courts have applied this analyaisng with policies
embodied in the State’s consumer protection agterms commonly found in internet contracts.

In America Online, Inc. v. Superior Cou2001), the California court of appeals refuse@mforce
America Online’s forum selection clausé. In that case, the class action litigants had Bbtgmedies
under the California Consumers Legal Remedies BERA);111 transfer and trial of the case to Virginia
would have constituted “the functional equivalefitaocontractual waiver of the consumer protections
under the CLRA.*2 The court found that doing so would diminish tights of California residents and
violate public policyt13

In Discover Bank v. Superior Cou005), 114 the Supreme Court of California found that
unconscionability analysis was applicable to mamgaarbitration provisions — the very type of claus
that was at issue iRroCD. In Discover Bankthe California Supreme Court was confronted wiité
task of balancing California’s policy favoring fagss in consumer contracts, with the federal policy
favouring arbitration agreements as embodied inRbderal Arbitration Act (“FAA")15 The FAA
requires that a “written provision . . . to setihearbitration a controversy . . . shall be validgvocable,
and enforceable, save upon such grounds as exikwator in equity for the revocation of any
contract.16  As such, the California Supreme Court found timaenforcing arbitration agreements,
California courts are permitted to employ the satamdards that they would to any other contfectlf
the terms of an arbitration agreement — such aglt#ss action waiver at issue in the instant caaee—
found to be unconscionable, then enforcement cdetterms or the entire contract can be deniedan th
same manner as any other contract; thus, statéscaner not obligated by the FAA to “enforce contmat
terms even if those terms are found to be unconabie or contrary to public policy under general
contract law principles!8 The California Supreme Court clarified:

We do not hold that all class action waivers areessarily unconscionable. But when
the waiver is found in a consumer contract of aiimes a setting in which disputes
between the contracting parties predictably invadveall amounts of damages, and
when it is alleged that the party with the supebiargaining power has carried out a
scheme to deliberately cheat large numbers of enemsi out of individually small
sums of money, then, at least to the extent théyatidbn at issue is governed by
California law, the waiver becomes in practice #wemption of the party “from
responsibility for [its] own fraud, or wilful injyr to the person or property of
another.119

On this basis, the court held that the arbitratigreement at issue was unconscionable. Diseover
Bank principle decidedly brought internet contract unttee purview of California’s unconscionability
analysis.

In Aral v. EarthLink, Inc(2005), the California Court of Appeals invalidateoth class action waiver
and forum selection clauses of EarthLink’'s agregmasnunconscionablé? The court derided the “focus
on notice over reasonablene$d.” The court further clarified that when terms ofesgment are presented
to a consumer on a ‘take it or leave it' basis, fiecess automatically meets the requirements of
procedural unconscionabilit¢? As such, the term that required consumers tcelrbong distances to

109 Armendariz v. Foundation Health Psychcare Servibes, 24 Cal.4th 83, 114, (Cal.,2000).
110 America Online, Inc. v. Superior Coui0 Cal.App.4th 1 (Cal. App. 1 Dist., 2001).
L cal. Civ. Code §§ 1750 et seq.
ﬁzAmerica Online, Inc. v. Superior Cout0 Cal.App.4th 1, 5 (Cal. App. 1 Dist., 2001).

Id. at 12.
114 Discover Bank v. Superior Cou86 Cal.4th 148 (Cal.,2005).
159 U.S.C. 88 1-16 (2010).
egu.s.c.g2.
17 Discover Bank v. Superior Coy6 Cal.4th 148, 165-166 (Cal.,2005).
118

Id. at 166.
194, at 162-163.
120 Aral v. EarthLink, Ing,. 134 Cal.App.4th 544 (Cal.App. 2 Dist., 2005).
121

Id. at 560.
12214, at 556 — 557.
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collect small sums, on a case-by-case basis, wastastially unconscionable and unreasonable as a
matter of lawt23

In Gatton v. T-Mobile USA, In€2007), the California Court of Appeal invalidatarbitration clause
contained in T-Mobile’'s agreement as unconscion&bleThe court reiterated that “use of a contract of
adhesion establishes a minimal degree of procedunscionability notwithstanding the availabildly
market alternatives!?s Thus, with such contracts, California courts vdbmiove to analyse the degree of
substantive unconscionability. After the Calif@r8tate Supreme Court denied a petition for review,
Mobile, in a direct challenge of the principle seDiscover Banksought review with the United States
Supreme Court, arguing that the Federal Arbitrafioh (“FAA”) precludes state courts from refusing t
enforce private arbitration agreements regardlétheotermsizé  T-Mobile’s petition for review of the
California Court of Appeal decision by the Unitet®s Supreme Court was deni&d.

Beyond California, irDix v. ICT Group, Inc(2007), the Supreme Court of Washington State ldphe
an appellate court decision finding that a forurnea®n clause violated public polié¥® A class of
consumers had brought action against America Opliimee (AOL), and sought remedy under Washington
State’s Consumer Protection Act, alleging thatfthm overcharged ther#® Pursuant to its clickwrap
agreement, AOL moved to dismiss the case, statiaptihhe forum selection clause mandated that désput
be adjudicated in Virgini&® Acknowledging support for standardized contraattghe federal court
level, the state court noted:

In general, a forum selection clause may be enfomen if it is in a standard form
consumer contract not subject to negotiation. f@itlUnited States Supreme Court
Authority] “[E]nforcement of forum selection clauseerves the salutary purpose of
enhancing contractual predictability.” Additiongllsuch clauses may reduce the costs
of doing business, thus resulting in reduced pricensumer3!

However, the court then quoted the United Statgge3ne Court in noting that such terms should be
held unenforceable if they would operate to “coveree a strong public policy of the forum in whiakits
is brought, whether declared by statute or by jatlidecision.”32 The Virginia forum presented greater
obstacles in forming a class action suit, and thakted the policy embodied in the State’s Consume
Protection Acti33

[P]ublic policy is violated when a citizen's abjlito assert a private right of action is
significantly impaired by a forum selection claudeat precludes class actions in
circumstances where it is otherwise economicallfigasible for individual consumers
to bring their small-value claims#

It is important to note that these developmentshenwWest Coast are not representative of the sfate
law in the remainder of the United States. NewKY8tate courts are much more formalistic in the
approach to contract terms, and would likely notlartake such analysi& Moreover, standards for
unconscionability vary among the States; for examiol upholding enforceability of an arbitratiomrte
the Supreme Court of South Carolina defined undonability “as the absence of meaningful choice on
the part of one party due to one-sided contractipians, together with terms that are so oppresiae

1231d. at 561.

124 Gatton v. T-Mobile USA, Inc152 Cal.App.4th 571 (Cal.App. 1 Dist., 2007).
1251d. at 585.

126 petition for a Writ of CertiorariT-Mobile USA, Inc. v. Gattor2008 WL 378892 (U.S., Feb. 7, 2008).
127T_Mobile USA, Inc. v. Gattos53 U.S. 1064 (U.S.2008).

128 Dix v. ICT Group, Ing.160 Wash.2d 826 (Wash., 2007).

129 Revised Code of Wash. chapter 19.86

B0pix v. ICT Group, Ing 160 Wash.2d 826 (Wash., 2007).

1311d. at 835.

1321d. at 836.

133

13414 at 840 — 841.
135 SeeGeoffrey P. Miller Bargains Bicoastal: New Light on Contract Thed®y Cardozo L. Rev. 1475 (April
2010).
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no reasonable person would make them and no fdihanest person would accept therit.” Adopting
the same definition, the Supreme Court of Alabamisathat “rescission of a contract for
unconscionability is an extraordinary remedy usuediserved for the protection of the unsophistidate
and uneducated3” By these standards, the facts presented in thito@& State cases would clearly
not have produced the same results in Alabama aath&arolina.

4.1.3 Thetidebreakson the U.S. Supreme Court shores

With the California State courts leading the chaigsues of California law eventually found theiayw
into the federal courts. IPouglas v. U.S. Dist. Court for Cent. Dist. of Gafnia (2007), the Ninth
Circuit Court of Appeals considered “whether toené a modified contract with a customer where . .
the only notice of the changed terms consisted adtipg the revised contract on the provider's
website. 138  Talk America, Inc. had added new terms to itstamer service contract, including an
arbitration clause, a class action waiver and dcehof law provision. The district federal couotuhd

adequate notice to enforce the new terms and caedpatbitrationt3® On review, the court of appeals
found that mere posting of new terms is not adexjnatice, and further noted in obiter: “Even if @tas
were bound by the new terms of the contract (whiehs not . . .), the new terms probably would et
enforceable in California because they conflictw@talifornia's fundamental policy as to unconsciea
contracts.140

California law set out iDiscover Bankalso found approval with the Ninth Circuit CouftAppeals
in Shroyer v. New Cingular Wireless Services, [2007). As alleged in that case, after the mecder
AT&T Wireless and Cingular, the company sought tongpt transition of clients from AT&T service
plans to maximize profits. To do so, the firm dmtgd service quality and then informed complaining
customers that “it could provide members with dptthat would restore their service quality. Taeeve
the chip, however, [they] would be required to egteheir current contracts by entering into ‘Wissde
Service Agreements’ (Agreements) with Cinguldt.” To enter into the new service agreement,
customers were required to “select[] the answers*Ye response to the statement ‘You agree to the
terms as stated in the Wireless Service Agreempdttarms of service.’*2 The terms of service
incorporated a mandatory arbitration clause aloith & class action waivét3 In applying California
law, the Ninth Circuit Court of Appeals held: “Cingr’s class arbitration waiver is unconscionalider
California law, and that refusing to enforce sugbrevision, as California courts would, is not exgsly
or impliedly pre-empted by the Federal Arbitratidet.” 144

In an ironic twist, a very similar issue came bdeKore the Ninth Circuit after AT&T acquired
Cingular and renamed it AT&T Mobility. Ihaster v. AT & T Mobility LLQ2009), the firm sought to
enforce its arbitration terms against consumers @droplained that the firm charged them $30 in ‘txe
for a ‘free’ phond#s While the specific terms of the arbitration pigh was slightly different, the firm
made the same arguments rejecte@limoyer— namely that allowing consumers to form classeast
“would hinder a speedy resolution, place extra baosdon the arbitral process, and lead to companies
abandoning arbitration altogethéts’ The firm failed on appeal but succeeded in itiipa for certiorari
with the United States Supreme Couirt.

In its decision rendered on April 27, 20%3,the United States Supreme Court reversed the Ninth
Circuit decision and, in doing so also evisceratesl California Supreme Court’s decisionDyiscover
Bankby holding that the FAA pre-empts state law arglines all courts to enforce arbitration clauses in

138 carolina Care Plan, Inc. v. United HealthCare Sersicinc, 361 S.C. 544, 554 (S.C., 2004).
137 Sears Termite & Pest Control, Inc. v. Robins83 So.2d 153, 158 (Ala., 2003).
38 Douglas v. U.S. Dist. Court for Cent. Dist. of Gaiiia, 495 F.3d 1062, 1069 (9th Cir, 2007).
139

Id. at 1065.
14014, at 1067.

ii; Shroyer v. New Cingular Wireless Services,, 1488 F.3d 976, 979 (C.A.9,2007).
Id.

145 aster v. AT & T Mobility LLC584 F.3d 849, 852 (C.A.9, 2009).
14814, at 858.
47T AT & T Mobility LLC v. Concepciqri30 S.Ct. 3322 (2010)
148 AT&T Mobility LLC v. Concepciar011 WL 1561956 (U.S., April 27, 2011).
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consumer contractg? In the opinion penned by Justice Scalia, the nitgjprovides that the States can
address their concerns with contracts of adhesyareduiring better notice “for example, requiringss-
action-waiver provisions in adhesive arbitratiorregnents to be highlighted:® Perhaps signalling
general approval of adhesion contracts as a whwdeSupreme Court also states that “the times ictwh
consumer contracts were anything other than addesi/long past!3!

It is yet unclear how this ruling will affect theability of State consumer protection laws and imfa
contract laws, as it pertains only to the mandatohitration clauses. However, as parties are tioee
establish their own rules and terms of arbitrataomd arbitration agreements are enforceable biydiag
terms, it would seem possible that any term, exahysor restriction can be bound under the umbrafla
an arbitration clause or required terms of arbdrat Of course, this places the law of United &awith
respect to arbitration clauses in direct confligthwthose of the European Union that automatically
consider arbitration terms to be unfair and noninigd>2

4.1.4 Contrast to development of UK unfair contract law

The current state of the law in the United Sta#dative to internet contracts, where some Statetsou
have been using consumer protection laws and ptagiof unconscionability in the attempt to slowly
change the formalistic approach of contract enfoe is somewhat similar to how the law developed i
the United Kingdom.

Nearly thirty years ago, well before the world-wideb or prevalent personal use of computers, Lord
Denning MR, delivered the final judgment of hisemr inGeorge Mitchell (Chesterhall) Ltd v Finney
Lock Seeds LtflL983]153 The case dealt with the sale of defective cablsages under a form contract
that limited liability to the cost of “seeds or pta sold.” To allow for consequential damages,Gbart
of Appeal held that the product was so defectia ithcould not have been “seeds,” and thus thedsital
form limitation did not apply. Lord Denning delie® a concurring opinion, the rationale of whichswa
accepted by the House of Lords on reviétv.Lord Denning’s dissent is noteworthy in the canhtef the
development of United States internet contract law:

The heyday of freedom of contract

None of you nowadays will remember the trouble wd hwhen | was called to the Bar
- with exemption clauses. They were printed in $mpght on the back of tickets and

order forms and invoices. They were contained talogues or timetables. They were
held to be binding on any person who took them auithobjection. No one ever did

object. He never read them or knew what was in thido matter how unreasonable
they were, he was bound. All this was done in thm@ of “freedom of contract.” But

the freedom was all on the side of the big conaehich had the use of the printing
press. No freedom for the little man who took tie&dt or order form or invoice. The

big concern said, “Take it or leave it.” The littiean had no option but to take it. The
big concern could and did exempt itself from lighiin its own interest without regard

to the little man. It got away with it time aftamie. When the courts said to the big
concern, “You must put it in clear words,” the lmigncern had no hesitation in doing
so. It knew well that the little man would neveradethe exemption clauses or
understand them.

It was a bleak winter for our law of contract...Faced with this abuse of power - by
the strong against the weak - by the use of thdl gmat of the conditions - the judges
did what they could to put a curb upon it. They &tad before them the idol, “freedom
of contract.” They still knelt down and worshippidbut they concealed under their
cloaks a secret weapon. They used it to staldthlén the back. . . . In short, whenever
the wide words - in their natural meaning - wouldegrise to an unreasonable result,

191d. at *13.
1501d. at *9, footnote 6.
Bid, at *9.
152 5eeSection 91 of the Arbitration Act (UK) of 1996; Uirf Arbitration Agreements (Specified Amount) Order
1999.
153 George Mitchell (Chesterhall) Ltd v Finney Lock Sektti[1983] Q.B. 284.
154 George Mitchell (Chesterhall) Ltd v Finney Lock Sektfi[1983] 2 A.C. 803.
61



Brendon Behest

the judges either rejected them as repugnant tmtie purpose of the contract, or else
cut them down to size in order to produce a reasenasultts>

Lord Denning called for judicial determination @sthereasonablenessf standard contract terms
and reliance on the Unfair Contract Terms Act 19 strike offending terms. In effect, the Califa
State courts aimed for the same goal in applyirmjestaws to invalidate terms on the basis of
unconscionability — they were stabbing at the @i@® of contract’ idol. Of course, the courts i th
United Kingdom operated in an environment whereRhdiament enacted an unfair contract terms Act,
and where the House of Lords upheld its application

The courts in the United States exist in a diffeevironment, one where Congress has established a
policy favouring private arbitration and the Unit8thtes Supreme Court has held that the FAA pressmp
state laws and requires arbitration provisionsegddmforced according to their ternis? Of course, this
national standard as to applicability of arbitrati@rms still leaves the States to regulate otbeng.
Whether they will continue the charge against @it of adhesion remains to be seen.

One thing that is certain is that on the natioralel, the philosophy and direction of legal
development between the United States and the EarmopJnion have been and are progressively
divergent. The philosophical view point of the téni States Supreme Court that adhesive consumer
contracts are the modern norm of contracting iskahl to be harmonized with that of the Council of
European Union'’s directive that adhesive contrabtsuld be nonbinding.

4.2 Internet contract law in the European Union

In contrast to how internet law has developed i@ tmited States through litigation, the European
development has been through legislation. PridhéoTreaty on European Union, each member state ha
its own regulatory model. The Unfair Contract Ter#ct, enacted in the United Kingdom in 1977,
provides an example of a national law aimed at leting terms used in standard contracts with
consumerd>8 As one of the stated goals of the European Unias to “promote economic and social
progress for their peoples . . . and to implemeicigs ensuring that advances in economic intémmat
are accompanied by parallel progress in other djgle® the EU began a process of harmonizing
consumer protection laws soon after the enactrfethedViaastricht Treaty®0

In 1993, the Directorate General for Health and sTomer Affairs developed a directive on unfair
contract terms in consumer contratts. The Distance Selling DirectiVe? was issued in 1997 to
regulate transactions completed remotely, includiyg internet and other electronic means. The
Directive on Electronic Commert® was issued in 2000 to promote accountability aadsparency
with regard to online transactions. Implementatminthese directives by the Member States has
developed the framework of internet law in the E@an Union.

%% George Mitchell (Chesterhall) Ltd v Finney Lock Sektti[1983] Q.B. 284.

156 Unfair Contract Terms Act 197@yailable athttp://www.leqgislation.gov.uk/ukpga/1977/%@st visited Apr 8,
2011).

157 AT & T Mobility LLC v. Concepciqr2011 WL 1561956, 9 (U.S.,2011).

158 Unfair Contract Terms Act 197@yailable athttp://www.legislation.gov.uk/ukpga/1977/%@st visited Apr 8,
2011).

9 TREATY ON EUROPEAN UNION, Official Journal C 191, 28ly 1992 available athttp://eur-
lex.europa.eu/en/treaties/dat/11992M/htm/11992 M. Itkast visited Apr 9, 2011).

180 At the same time, the European Commission prodandditiative to create a coherent legal framewfork
electronic commerce by the year 20@keA European Initiative in Electronic Commerce, COM(7,available
at http://cordis.europa.eu/esprit/src/ecomcom.fifiat visited Apr 9, 2011).

181 Council Directive 93/13/EEC of 5 April 1993 on umfgérms in consumer contracgsjailable athttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:9380013:EN:NOT(last visited Apr 9, 2011).

152 Directive 97/7/EC of the European Parliament afithe Council of 20 May 1997 on the protection ohsumers
in respect of distance contracts. Official Joulnak4, 04/06/1997 P. 0019 — 00ZFailable athttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:3780007:EN:HTML (last visited Apr 9, 2011).

183 Directive 2000/31/EC of the European Parliamentafrttie Council of 8 June 2000, Official Journal 78]
17/07/2000 P. 0001 — O01#vailable athttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:8200031:EN:HTML (last visited Apr 9, 2011).
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4.2.1 Local implementation

The Maastricht Treaty requires Member States t@ldgvtheir national law to comply with the termsian
the requirements of the directives; as such, oheeational laws are enacted, the terms of thetiliee
establish the minimum protections available to itndividuals. In the interim, courts are required to
interpret national laws in light of the directivE:

The Unfair Contract Terms Directive, which appliesall consumer contracts whether online or
offline, requires Member States to “ensure thatremts concluded with consumers do not containiunfa
terms.65 Specifically relevant to internet contracts, theadiive provides: “A contractual term which
has not been individually negotiated shall be régdras unfair if . . . it causes a significant itabae in
the parties’ rights and obligations arising under ¢tontract, to the detriment of the consumér.In the
United Kingdom, for example, the directive was tfitmplemented by The Unfair Terms in Consumer
Contracts Regulations 199%, and then as amended by The Unfair Terms in Consu@oatracts
Regulations 199%8 The Acts allow for direct enforcement action bg tonsumer and also empowers
the Office of Fair Trading and other regulatory lesdo seek enforcement through the cotsfts.

4.2.2 AOL Francev UFC Que Choaisir

Application of the European regulations relativeirtternet contracts is illustrated by the case ghbu
forth by Union Federale des Consommateurs-Que @h¢iFC Que Choisir’}7? against AOL
Francel’l The case illuminates both the European Union laégry model and its enforcement
mechanism.

La Commission Des Clauses Abusives, the Frenchitb@tatract Terms Commissiof? held public
hearings to evaluate contract terms used by inteergice providers in 2002. Based on the hearitigs
commission published an advisory detailing its ifiig$ as to which of the commonly used clauses were
deemed as unfair under the French implementatioth@fUnfair Contract Terms Directivéd The
recommendations identified 28 clauses that the dgsiom found to be unfaif#

French law allows consumer groups to file represi@rg actions — thus individual consumers are not
required to su&’s Consequently, when AOL failed to comply with thecommendations of the
commission, UFC Que Choisir brought suit againstLA€laiming that terms in AOL’s standard form
agreement violated French Unfair Contract Terms |&f the 36 contractual terms in dispute, thel tria
court found 31 of the terms to be either unfaiillegal.l’¢ The Court of Appeals in Versailles affirmed
the trial court decision in full?’

184 SeeCase C-106/8Marleasing SA v. La Commercial Internacional dewdtacion SA1990 E.C.R. 1-4135.

185 Council Directive 93/13/EEC of 5 April 1993 on umfgérms in consumer contracgsjailable athttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:9380013:EN:NOT(last visited Apr 9, 2011).

16614, at Article 3.1.

187 The Unfair Terms in Consumer Contracts Regulatiof84 No. 3159%available at
http://www.legislation.gov.uk/uksi/1994/3159/contmade(last visited Apr 9, 2011).

188 The Unfair Terms in Consumer Contracts Regulatiod89No. 2083available at
http://www.legislation.gov.uk/uksi/1999/2083/contmade(last visited Apr 9, 2011).

169 5eeUnited Kingdom, Office of Fair TradingT Consumer Contracts Made at a Distance — Guidamce
Compliance with the Distance Selling and Unfair Tem€onsumer Contracts RegulatidPublication no.672 (Dec.
2005),available athttp://www.oft.gov.uk/shared_oft/reports/consumeotection/oft672.pdflast visited Apr 9,
2011).

170 S5eeUFC Que Choisir websitayailable athttp://www.quechoisir.orgflast visited Apr 9, 2011).

11 AQOL France v. UFC Que ChoisiR.G. No 04/05564, Cour D'appel De Versailles, At#tl5 septembre 2005,
available athttp://www.clauses-abusives.fr/juris/cav050915 .(a$t visited Apr 9, 2011).

72 More information about the La Commission des Claustleusives isivailable athttp://www.clauses-abusives.fr/
glast visited Apr 9, 2011).

3 Recommandation n°03-01 relative aux contrats denfaure d'accés a I'lnternet (2003yailable at

mb://www.clauses—abusives.fr/recom/OSrOl.lﬁlmt visited Apr 9, 2011).
Id.

175 Actions Intentees Dans L'interet Collectif Des Canswteursavailable at
http://lexinter.net/Legislation/actions_en_repreéagan_conjointe.htnflast visited Apr 9, 2011).

18 R.G. No 02/03156, Tribunal De Grande Instance Detétae, Jugement du 2 juin 20@&/ailable at
http://www.clauses-abusives.fr/juris/tgin040602.(id6t visited Apr 9, 2010).

T AOL France v. UFC Que ChoisiR.G. No 04/05564, Cour D'appel De Versailles, At#tl5 septembre 2005,
available athttp://www.clauses-abusives.fr/juris/cav050915 .(as$t visited Apr 9, 2011).
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The positive aspect of this process for AOL wad tha focus was on compliance, rather than the
assessment and award of damages. The court alv@8R{E000 in damages and costs to UFC Que
Choiser, €1,500 in fees to the court, and order@d £o bring the offending terms into compliancehwit
the law under the threat of €1,000 fine per dagradhe month78 It is a very small sum in comparison
to damages commonly awarded in class action libgain the United States, and certainly nominal in
consideration of AOL'’s operations.

4.2.3 Better compliance and reduced litigation

Another noteworthy aspect of the combined advisang regulatory process is that it can generate
compliance before the consumer is harmed and wittioel expense of litigation. As an illustrative
example, following théAOL France v UFC Que Choisttevelopments in France, the UK Office of Fair
Trading (“OFT") published guidance for compliancéthwdistance selling and unfair contract terms

regulations specifically geared toward IT companfés With the AOL Franceprecedence showing that
European courts will enforce such guidance for danpe, businesses have been receptive to the
opportunity to engage in a consultative procesh thie¢ OFT as a route to compliance without litigati

e Dell Corporation agreed to change terms and cantdtithat unfairly excluded liability,
including for breach of contract, negligence andrepresentatiotf®

* Aninternet based automobile dealer agreed to geomiore transparency about its terms and the
source of its product§*

» Dabs.com agrees “to amend unfair terms and comditregarding returns and refunds in its
consumer contracts®

* “Online auction sites eBay, eBid, CQout, QXL andBhar will now include advice and links on
their sites to inform consumers of their rights enthe Distance Selling Regulatiori§>

«  An online ticket retailer agreed to change its mefterms and conditiort§

* “The operator of an online discount shopping clds lfagreed to revise its advertising and
payment pages after the OFT raised concerns thauaters could be misled®®

« Industry group for ticket retailers agreed to fairentract terms®®

e Apple and iTunes stores agreed to draft contraoigein plain or intelligible language” and to
remove terms excluding liability for mislabelledagts and change of price after purch&3e.

The OFT regularly conducts ‘sweeps’ — actively stigating and consulting — of internet businesses
and issues guidance on compliaf#e. Reliance on consumer initiated legal or admiatste process
could not achieve this level of compliance as fast.

178 Commercial Law-Electronic Contracts: Pressured Bydpean Consumer Laws, Standard Web Contracts In U.S.
May ChangeThe United States Law Week, 73 USLW 2607 (Ap2j 2005).

1 OFT (UK), publication 672T consumer contracts made at a distance: Guidamceompliance with the
Distance Selling and Unfair Terms in Consumer Corig&egulationgDecember 2005pvailable at
http://www.oft.gov.uk/shared_oft/reports/consumeotection/oft672.pdflast visited Apr 9, 2011).

1800OFT Press release, Dell to improve terms and ¢iondifor consumers (July 6, 2008yailable at
http://www.oft.gov.uk/news-and-updates/press/2006/06 (last visited Apr 9, 2011).

BLOFT Press release, Internet car dealers give takilegs to the OFT (4 October 200&Yailable at
http://www.oft.gov.uk/news-and-updates/press/2008/06 (last visited Apr 9, 2011).

82OFT Press release, Fairer terms for online I.@pplrs (5 July 20073vailable athttp://www.oft.gov.uk/news-
and-updates/press/2007/96-0&st visited Apr 9, 2011).

183 OFT Press release, Internet auction sites agrieigitight consumer rights (14 November 20GR)ailable at
http://www.oft.gov.uk/news-and-updates/press/2087/Q7 (last visited Apr 9, 2011).

184 OFT Press release, Spurs agrees to change isinigherms for rescheduled fixtures (4 Decemb@820
available athttp://www.oft.gov.uk/news-and-updates/press/2088/A8 (last visited Apr 9, 2011).

18 OFT Press release, Online discount scheme agredsnge sign up process (24 June 2098)ilable at
http://www.oft.gov.uk/news-and-updates/press/20899 (last visited Apr 9, 2011).

188 OFT Press release, OFT announces clearer terrtisket-buyers (22 July 200%yailable at
http://www.oft.gov.uk/news-and-updates/press/200D8 (last visited Apr 9, 2011).

187OFT Press release, Apple agrees to improve temhsanditions (27 November 2008)ailable at
http://www.oft.gov.uk/news-and-updates/press/20868/@9(last visited Apr 9, 2011).

188 35ee, e.gOFT Press release, OFT launches web sweep offafeaetailers in run up to Christmas (23 November
2007),available athttp://www.oft.gov.uk/news-and-updates/press/2067/Q7 (last visited Apr 9, 2011).
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5. Path to global uniformity

An economics justification — that standardizatieads to reduced cost and improved efficiency — has

been used in the United Stat&%sto create a system that standardizes internesacions by placing all

of the risk on the consumer. It is apparent thfioumn regulations combined with active enforcemeast
employed in the European Union, has also creatsthradard for internet transactions — although one
where the risk is balanced away from the consunvghile no conclusive studies are available to show
which model better serves the balance of techncdbgievelopment and consumer benefit, it is apparen
that the divergent nature of the two regulatoryesabs forces internet businesses to adapt thegig®lko
multiple standards. A case can be made for motomgrds a uniform global model for regulation of
internet contracts and dispute resolution that hes¢he global scope and scale of the internet.

5.1 Market and political for ces affecting jurisdictional disparity

One would be remiss to not consider the historyntdrnet's development, along with market forces
affecting the desirability of reform of internetrtcact law, from a jurisdictional perspective. Tihternet
was developed in and grew from the United St&t8sIn 2005, all of the top ten parent companieshen t
internet were American compani€s. In 2009, while the top ten changed, all of theraravstill
American firms!?2 The audience is global.

From the perspective of the United States, a fasticlinterpretation of internet contracts thatftshi
the risks and the costs of internet transactiortheaconsumer is completely rational if it does hioider
growth of the industry. From the perspective @f thst of the world, a strict consumer protectiegime
that shifts the risks and costs of internet tratisas to where the value and profits are retaiseggually
rational. Thus, as long as there is an imbalaeteden where the businesses and consumers aredpcat
there will likely be resistance to any effort teeate a globally uniform regime of regulation widspect
to internet contracts. With that in mind, shouh@ tpolitical will develop, there are viable approas
towards a globally uniform regulation of internentracts.

5.2 Option 1: International treaty

Most observers would agree that the internet ssiffie’m multiplicity of jurisdictions with conflictig

laws193 International treaties can provide two routeséamis creating global uniformity of internet
contracts: Through either creating specific juddn or uniform legislation.

5.2.1 Specific global jurisdiction

Legal systems are already familiar with specifidggdiction. For example, criminal and civil mateare
handled by different court systems; juvenile anaifa matters can also have their own systems.aft c

be equally feasible to create a special jurisdicfar handling internet transaction disputé$. In fact,
the use of internet based technology to bring despto an internet court could provide better amebper
access to both internet consumers and businesspsténtially resolving the dispute through the same
medium that created it.

The Uniform Domain Name Dispute Resolution PolithDRP) is a system set up and administered
by Internet Corporation for Assigned Names and Nersl{ICANN) to resolve disputes about domain

189 5eeProCD, Inc. v. Zeidenber@6 F.3d 1447, 1451 (7th Cir, 1996).

190 5eeReno v. American Civil Liberties Unipi21 U.S. 844, 849-850 (1997).

191 Top 10 Parent Companies in Internet Statisticsyigenl by NetRatings, Inavailable at
http://www.internetworldstats.com/top10.htfast visited Apr 9, 2011).

192Rick Aristotle MunarrizTop Internet Companies Duke It Qlihe Motley Fool (July 14, 2009yailable at
http://www.fool.com/investing/general/2009/07/14/fimternet-companies-duke-it-out.asfhast visited Apr 9,
2011).

193 SeeWayde BrooksWrestling Over the World Wide Web: ICANN's Uniforrspite Resolution Policy for

B4omain Name Dispute22 Hamline J. Pub. L. & Pol'y 297, 298 (2001).
Id.
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name ownership on the interriét. Because ICANN controls the naming system on thermet, all
owners of internet domains are obligated to selttgr disputes about their domain ownership through
UDRP 9% |t thus functions as a global jurisdiction fomdain ownership disputes.

A similar structure could be developed as a spggiadiction for internet contract disput®s. The
challenge with such a development will be in fumdiof the organization and the issue of sovereign
control. Whereas UDRP is funded through domainsteggion fees, there is no current fee structure
governing internet transactions to fund a speaiakgliction. For a global internet jurisdiction bz
funded would most likely require development ofiaternational internet taxing scheme. This prospec
presents unique political and policy problems. &twer, the jurisdiction will need to develop itsrow
rules of procedure and laws.

5.2.2 Uniform global legidation

The world already has a very successful model fglobal code — The United Nations Convention on
Contracts for the International Sale of Goods (QlSQRatified by 76 countries, CISG provides “a

modern, uniform and fair regime for contracts fbe tinternational sale of goods?® Indeed, the
suggestion for development of a Global Commerciadl€Cthat would govern all contract law is neither

novel nor new?? It can be argued that as communication and comenbecomes increasingly
globalized, the need for a Global Commercial Codgomes more evident: “Modern means of
communication knows no frontiers. When the world¢drees one market, this market will require one

law, and this law must include general principlésantract law.200

Of course, the challenge with this approach liethaissue of sovereignty. While nations can igadi
accept a framework such as the CISG, a global acthttode would require national courts to apply a
foreign code to govern local transactions. Whilss thas been shown as viable in the context of the
European experience, it never the less presentfitecg@ threat to sovereignty.

5.2. Option 2: Shift from privateto public law

From the most basic point of view, the interpretatbf consumer internet transactions that obsesgiks
formality and standardization of contract structoem be questioned. We know that regardless of how
internet contracts are formed, and how reason&lglderms may be, the consumers simply do not read
them201 Indeed, beyond the question of whether the wandsread; research has shown that the
presentation of boilerplate contracts, in itselfistrates the ability to properly read and undecsténe
terms of the agreemeff£ Simply put, on the rare occasions when the ietecontracts are actually read,
they are often not understood by the consumer.s;Thith boilerplate internet contracts terms, thesai of
mutual assent is pure fiction. This begs the golesif why, as a society, we wish to place the gigv
law of contract over public law and common practice

As Professor Lemley observed:

19%1CANN, Domain Name Dispute Resolution Policiagailable athttp://www.icann.org/en/udrpflast visited Apr
9, 2011).

1% \What Does ICANN Do?available athttp://www.icann.org/en/participate/what-icann-dmh(last visited Apr 9,
2011).

197 SeeDarren L. McCarty|nternet Contacts and Forum Notice: A Formula forstmal Jurisdiction 39 Wm. &
Mary L. Rev. 557, 577-80, 590 (1998) (Discussing lepecific jurisdiction can deal with geographidgdictional
concerns); Henry H. Perrit, JDjspute Resolution in Cyberspace: Demand for New FaffdeDR 15 Ohio St. J. on
Disp. Resol. 675, 676 (2000).

198 United Nations Commission on International Traéev|1980 - United Nations Convention on Contracts fer th
International Sale of Goods (CISGlvailable at

http://www.uncitral.org/uncitral/en/uncitral_texdsle _goods/1980CISG.htiftast visited Apr 9, 2011).

1995ee0le LandoA Vision of a Future World Contract Law: Impact ofrBpean and Unidroit Contract Principles
§O7O No. 2 UCC L. J. ART 1 (Fall 2004).

201 SeePart one of this paper at pages 3-4.
202 geeMelvin Aron EisenbergThe Limits of Cognition and the Limits of Contratf Stan. L. Rev. 211 (1995):
Shmuel BecheBehavioral Science and Consumer Standard Form Cotgré8 La. L. Rev. 117 (2007).
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Merchants and consumers at grocery stores, restauteokstores, clothing stores, and
countless other retail outlets seem perfectly &bknter into contracts without a written
agreement specifying their rights and obligatioNsnetheless, many of those same
retail outlets impose standard form contracts @ir thnline usergs

We do not negotiate contracts when we walk intdargsnts to order meals, nor into stores to
purchase objects. We could, if we preferred todhimrm contracts back and forth with the servethat
restaurant or the clerk at the store. Howevesiritply makes no sense to create a private law, by
contract, for our transactions when local customh public law serves just as well to fill out thents of
the exchange beyond those that are specificallyeagto. Thus, when we order a meal at the restaura
we specifically agree on the meal item and pricth whe proprietor, leaving all of the non-negotihte
terms of the ‘contract,” such as warranties andmgay terms, to public law and custom of the logalit
Certainly, public laws and local customs can diffggnificantly among locations and jurisdictionsit b
there is no evidence to suggest that any diffiesltihey may present to a global enterprise warrants
special legal accommodation. For example, the tlet the consumer exchange in a restaurant is not
bound by legal formalities of a standard contraxg beemingly neither harmed globally pervasiverchai
restaurants nor limited consumer access to theunymts20¢ Indeed, with internet commerce there is no
evidence to suggest that the regulations of thefigan Union forbidding enforcement of certain cacitr
terms, and the lack of standardization that thedieips cause with respect to United States pdjdmas
slowed development of internet technology or inseehits cost to the consumer. Yet, these realdworl
observations seem to contradict the judicial agsethat standard contracts aes$entiato a system of
mass production and distributioff™

The economic argument put forth ByoCD and its progeny, that enforcement of standardizedad
contract termds essential to mass production and ultimatelyefienthe consumer, is flawed. There is
little argument that standardization mfanufactured goodeeduces costs to consumers. As consumers,
for example, we are able to better afford clotrang shoes because we buy these items ‘off the eak’
in standardized sizes. Certainly, these items avbal much more expensive if we sought to obtaimthe
specifically made for us from the local tailor acobblerz0¢ The efficiency of standardization comes
from economies of scale that lower the marginalt @fsproduction. Thus, in total, more benefit is
available to all parties to the transaction regessllof how the benefits are distributed.

But contractsare not a means of producti®hi;rather they are a means by which parties choose to
allocate costs and benefits of their transactioManufacturing and distribution economies of scale
whereby Google provides the services of the sanmpaoter code to all clients or McDonalds mass
produces its fries — reduces marginal costs ofyrtion and yields a net benefit by reducing netcts
all parties. Standard contracts terms that merefy estdwnomic risk do not. Google may arguably reduc
its dispute resolution costs and associated lighidiy contract, and theoretically pass these saving
some consumers in terms of lower prices; but ferrttany consumers who could obtain a reduced cost,
there will be a Feldman who may pay much more tmarbargained for. Such a policy choice to shift
benefits among the parties does not create any totakbenefits. To the mathematically inclineloe t
system is zero sum. To the realistically inclinédlets the big concern take more benefits of the
transaction and leave the consumers to play ecanamlette for what remains.

As such, the flaw in thé’roCD rationale stems from confounding of the differeruetween
manufacturing processes and contract terms. Indsaddardization of the formés essential to our
systems of mass production and distribution; stetidation of the latter is not. This critical digttion is
reflected by observations of the real world. McBlois operates “more than 32,000 local restaurants

203 Mark A. Lemley, Terms Of Usg91 Minn. L. Rev. 459, 466 (December 2006).

204 For example, McDonalds has “more than 32,000 loesthurants serving more than 60 million peopl&lif
countries each day.” Our Company — About McDonaaisjlable at
http://www.aboutmcdonalds.com/mcd/our_company.Htast visited Apr 24, 2011); Subway operates ntbag
34,000 restaurants in 98 countries. Subway FA&Ysjlable at
http://www.subway.com/subwayroot/AboutSubway/subkays.aspx#fast visited Apr. 24, 2011).

25proCD, Inc. v. Zeidenber®6 F.3d 1447, 1451 (7th Cir, 1996) (emphasis added)

2081t may be that we would benefit from even lowestsdf we had further standardization. Specificadlly clothing
and shoes could be produced in a standard ong-styecolor and one-size-fits-all format. Howe\as,a society,
we seem to tolerate higher costs to avoid a leflssfamdardization that would leave us either irCawellian
nightmare or wearing bathrobes and clown shoesiiasade style options.

207 Other than, of course, for billable hours.
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serving more than 60 million people in 117 coust@gach day??® Obviously, standardization of their
production methods essential in making this possible. Equallyiobs, the 60 million customers each
day are not required to agree to standard conteacts to obtain a Big Mac™ and fries. Certainhg t
laws governing standards of merchantability, restatuliability and dispute resolution proceduressinu
differ significantly among the 117 countries in wihiMcDonalds operates. Thus, the assertion that
standardization ofontract termss essential to our modern system of mass pramuetnd distribution,
and ultimately beneficial to consumers, is as macfiction as the idea of mutual assent to such
boilerplate terms. While standardization of cocisamay be a valid policy choice in relation to how
benefits to certain transactions are distributedhsstandardization is neither essential to motigrmor
produces a net benefit to consumers.

RegardlessProCD's rationale fails for the more important reasoat tih seeks to establish an unstable
equilibrium. Judge Easterbrook concedes that gaddiction has the power to forbid standard cacitr
terms209 As different jurisdictions forbid the enforcemaitparticular terms — which they have already
begun to do in exercise of their powers — the pyoxe of the standard contracts are robbed of the
purported standardization. Internet companiesectiy exist in a global environment where in some
jurisdictions some of their terms are unenforcealledeed, as different jurisdictions move to dsal
different terms, the only viable standardized cacttr- if that is indeed the coveted goal — willdne that
meets the most restrictive requirementslbfurisdictions. The only stable equilibrium thancform in
that condition is one where no boilerplate ternmaim in the contract and the only private conttanins
are those which have been specifically negotiated.

As such, disavowing the legal fiction of the consuisiassent to unseen and unread terms provides an
elegant and simple solution that matches the realdwobservation that consumers do not read and
understand such terms. By that method, the teintiseocontract would be determined by specifically
negotiated terms, and local laws and custom fél tloid. One may argue that doing so may expose
internet companies to potentially onerous cond#ion some jurisdictions. However, the internet
business has the technical means through the &itBmotocol addressing scheiteto know where it is
dealing, and as such is perfectly equipped to ‘thkar leave it.” To date, there is no evidencatth
internet companies have elected not to deal isdictions that disallow their unilateral contragtrbs,
nor that consumers have paid a greater price beoafus. But even if that were to occur, surelg th
economists would agree that market and competitivees are likely better suited to adjust to thealo
anomaly and bring the benefits of the internet tadkie consumers for the right price.

5.3 Option 3: Wait for market pressureto produce confor mity

Internet businesses change and adapt their termssreice to meet market and regulatory requirements
Indeed, the European Union unfair contract termsHhas already affected United States based internet
businesses and led to change in their terms.21anfesxample, European directives require that aohtr
terms be drafted in plain language and be intblig12 As such, terms that are misleading or
misunderstood can be found to be unfair and unee&drle. The standard put forth by the UK Office of
Fair Trading is that the consumers should be ablenterstand the terms without needing legal advice
In France, domestic legislation requires that émens be supplied in French.213

Internet companies follow a general approach ofutfing all the terms that they could wish for in
their agreements; they function with the prospblat some particular terms may not be enforceable in
some jurisdictions. However, the plain languagesput forth by the European Union have a unique
effect. If the agreement is not written in plagmnhs, then it is simply not enforceable, regardtdsthe
substance of the terms. The agreements neededfioria.

208 Qur Company — About McDonaldayailable at http://www.aboutmcdonalds.com/mcd/our_company. tast
visited Apr 24, 2011).

209proCD, Inc. v. Zeidenber®6 F.3d 1447, 1451 (7th Cir, 1996).

210 Every person accessing the internet utilizes amdiitess. “Pairing of IP address to a geographication is
called geolocation.” This allows ecommerce webgitdenow where customers are located.
http://www.iplocation.net(last visited Apr 10, 2011).

211 Jane K Winn and Mark Webbde impact of EU Unfair contract terms law on U.8siBess-to-consumer
internet merchantsThe Business Lawyer; vol. 62 (Nov. 2006).

212 council Directive 93/13/EEC of 5 April 1993 on umfgérms in consumer contracts, Article 5.

213 aw No. 94-665 of August 4, 1994, Journal Offidlel la Republique Franayailable at
http://www.culture.gouv.fr/culture/dglf/lois/loi-fintm.
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Consider for example the Facebook terms of serveegilable in multiple languages, for
readability?’* Google goes further, by not only providing anteof service’ written in plain languag®,
but providing a separate page that seeks to exylaiterms in language that one may use with a:chil

We spell out those rights and responsibilitiesun erms of Service. You should read
the Terms. Really. We also know that legal docusern be boring and that you
might not always do what you “should.” So, we'viedrto give you the basics hefé.

Thus, as internet firms seek to do business ingargn forum, the mandates of that forum can help to
create some uniformity. Moreover, consumers cdp te create uniformity in internet contracts by
paying more attention to the terms. Lawyers inlihsiness of drafting internet contracts understaat
“by the very nature of the medium, any online caatrmay be both a legal document and a marketing
tool. An agreement that contains excessive legyglon or which is extremely one-sided may be both
difficult to enforce and potentially raise publielations issues??” As such, it would seem that as the
global market becomes more uniform, and as consifyerome more informed, internet contracts may
also move towards uniformity.

Thus, one possible choice is to follow the pathleafst resistance and wait. Given the political
realities and the geographic imbalance of whereinternet consumers and businesses are located, thi
option may be the most viable path.

6. Conclusion

Regulation and enforcement of internet contracteesageographically. Generally, there are two jpriyn
legal approaches to internet contract enforcemdiite United States model that relies on basic aotic
requirements to establish and enforce terms; amdEtihopean Union model that focuses on fundamental
fairness in transactions between businesses arsdica@ms.

The United States model seeks to protect the iatdmasiness entities from liability, while passony
the risks of the transactions to the consumersthétsame time, the United States model reliesigimh
cost litigation to enforce contracts and develapldw. As such, contractual terms are usually eygul
to reduce litigation cost and risk for the interhasiness, thereby maintaining the status quo.

The European Union approach follows a social rdguiamodel that focuses on legislation and
regulation as a means of balancing the risks astsaaf internet transactions among the participants
While legislation seeks to preserve the consunm@gld to legal redress, litigation is very seldosed as
an enforcement method.

The global reach and efficiency of scale of theerinét would be best utilized in the context of a
global regulatory and dispute resolution systemyéager, strong political and economic barriers tohsu
an implementation are present. As most of thereteplayers are located in the United Statess it i
unlikely to accept any regulatory regime that shifbsts and risks back to its shores. It is eguall
unlikely that the European Union would accept a entowvards a United States style of internet cottrac
governance. Moreover, accepting a global codeirternet contract regulation would require all
participants to relinquish some sovereignty androbrover development of their national legal syste
The increasingly divergent philosophies and apgreaaf the United States and the European Union
make bridging of the gap improbable. Based onetlpesameters, the likely path to harmonization may
be one that relies on market forces to slowly shtérnet contracting norms.

.0oooo

214 FacebookStatement of Rights and Responsibiljtasilable athttp://www.facebook.com/terms.php?ref(fsst
visited Apr 9, 2011).

215 Google Terms of Servicayailable athttp://www.google.com/accounts/T(fBst visited Apr 9, 2011).

218 Google Terms of Service Highlighavailable athttp:/www.google.com/accounts/tos/highlights/utmssen-
h.html (last visited Apr 9, 2011).

217|an C. Ballon, E-Commerce and Internet Law, 14.0402P011 Update).

69



Brendon Behest

This work is licensed under a Creative CommonsritAttion-Noncommercial-No

Derivative Works.
Cite as: Beheshti, Brendon. Cross Jurisdictionalidfi@n in Internet Contract Regulation: Is there a

Viable Path to Globally Uniform Internet Contragfihaws?.Journal of International Commercial Law
and Technologyol.8 No.1 (January, 2013)

70



