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Abstract. This article considers the legal validity of sodedl termination for convenience
clauses, which allow at least one party to the @witto terminate the contract without cause.
Such rights are in contrast to more traditional appches to contractual termination, which
distinguished between breaches of condition anddires of warranty, allowing termination only
for the former. Specifically, it will be asked wher such termination for convenience clauses are
consistent with requirements of good faith in caating, the existence of which is itself
contentious. As a result, it will be necessargdasider the current state of the law in Australia
and elsewhere in relation to the extent to whictodydaith is and should be a feature of
contracting.
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1. Introduction

Clauses allowing at least one party to the corltrcterminate the contract without cause are areasing
feature of contracting in Australia. An examplesath a clause for discussion purposes appeahns istandard
form contract of a major Australian constructiomygzany. It states that

The contractor may terminate the agreement at iamy in its absolute discretion by written
notice to the supplier in which case, and provittezie have been no defaults by the supplier,
the supplier will be entitled to the following amus as reasonably determined by the
contractor:

The value of all good supplied in accordance wita agreement, to the date of termination
(less any amounts already paid to the supplieespect of that supply; and

All reasonable direct costs incurred by the suppdie a result of termination (subject to an
obligation on the supplier to mitigate such costs).

Whilst it is perfectly understandable that a paotyhe contract might wish to provide this kindfleibility
in case their circumstances change, it raisesuhketipn of whether a party to a contract shouldagisahave the
ability to exercise such a right, whether someténshould exist to the use of such a right, or iv¥esuch a
right should not be allowed to be exercised at ®krious legal issues arise in relation to thereise of such a
right; for the purposes of this article, | will fog particularly on contentious good faith doctriaed the extent
to which it may have a role in regulating the eismf such a right. Such clauses occur withinkreader
context of the notion of freedom of contract, angsfions regarding the extent to which it is prdpera court
to review the substantive terms of contracts thightrappear particularly favourable to one partgrothe other,
or contain clauses that are arguably unfair.

| should make clear some issues that | believeetgdnerally outside of the ambit of my present pses
here:

! Some contracts provide either party with the righterminate the contract at their convenience.
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a) The extent to which good faith is or should be agaaising principle for a range of recognised
equitable concepts such as unconscionability, duresdue influence, misrepresentation, breach of
fiduciary duty, relief against forfeitures, unjustrichment;

b) Whether good faith is a term to be implied in lamirofact, or considered to be a general princigfle
contractual constructién

c) The exact scope of the obligation (if any) to acjdod faith.

All of these matters have already been the sulgkatlarge volume of literature. | will only addsethese
matters to the extent believed necessary to anthwammediate question regarding termination farvemience
clauses, though | am aware of the much larger gbmevhich such questions operate.

2. Some Background on Good Faith in Contracts

The notion of good faith in contracting is of amtiéineage. It has existed at least since the Idpweent of
Roman law’ and some say it preceded the development of nd&wvd It was associated with trustworthiness,
conscientiousness and honourable contiuEetley writes that the concept of good faith asraplicit principle
governing performance of contracts continued dutimg eleventh and twelfth centuries, and was gdlgera
adopted in the civil law world. The civil law world continues to accept the divtr’

There was an initial acceptance of the doctrinthencommon law. A good example of this appeatthén
decision of leading commercial law jurist Lord Méekl in the insurance case @farter v Boehni Lord
Mansfield stated there that

Insurance is a contract upon speculation. Theigpfcts, upon which the contingent chance
is to be computed, lies most commonly in the knogée of the insured only; the underwriter

trusts to his representation, and proceeds upofidemce that he does not keep back any
circumstances in his knowledge; to mislead the omder into a belief that the circumstance

does not exist, and to induce him to estimateidtgé, as if it did not exist. Good faith forbids

either party by concealing what he privately knotesdraw the other into a bargain from his

ignorance of that fact.

He reiterated in subsequent cases that ‘by thefawerchants, all dealings must be fair and horfe#ts we
know now, the common law developed in a differantation, with the general abandonment of the cphoé
‘good faith’, not surprisingly during the rise obrecepts of freedom of contract and liberalism, #rarise of
positivism at the expense of notions of natural.}avirhe familiar debate between certainty and fldijbhas
occurred in this context. For instance Rogers @h@ D noted that

2 See for example John Carter and Elisabeth Pederd‘Gaith in Australian Contract Law’ (2003) I8urnal of Contract
Law 155; Elisabeth Pede@Good Faith in the Performance of Contra¢R®003); Elisabeth Peden ‘Incorporating Terms of
Good Faith in Contract Law in Australia’ (2001) 88dney Law Revie@22; Elisabeth Peden ‘Implicit Good Faith’ — Or Do
We Still Need an Implied Term of Good Faith?’ (2D@b Journal of Contract Laws0; Bill Dixon ‘Good Faith in
Contractual Performance and Enforcement — Austr@iactrinal Hurdles’ (2011) 38wustralian Business Law Revi@®7.

® N W Palmieri ‘Good Faith Disclosures Required DgriPre-Contractual Negotiations’ (1993) 8éton Hall Law Review
70, 80.

4W T Tete ‘Tort Roots and Ramifications of the Obligas Revision’ (1986) 3Royola Law Review7, 58.

®J F O’ConnoiGood Faith in International LaW1991) p117.

® william Tetley ‘Good Faith in Contract, Particubaih the Contracts of Arbitration and Chartering0(2) 35Journal of
Maritime Law and Commercds61, 567.

" Eg French Civil Code 1804, German BGB (referencedate Chinese Contract Law.

8(1766) 3 Burr. 1905, 97 ER 1162.

® Pawson v Watso(l778) 2 Cowp 786, 788.

10 some argue that this development ignored theioektiip aspects of contracting, assuming the Eastiere not in an
ongoing relationship: Woo Pei Yee ‘Protecting Rev'tReasonable Expectations: A General Principl@add Faith’ (2001)
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against a trend towards a general obligation ofigadh, fairness or reasonableness, there have
been judicial comments to the effect that the cwthould be slow to intrude into the
commercial dealings of the parties who are quite &b look after their own interests. The
courts should not be too eager to intervene ircdramercial conduct of the parties, especially
where all parties are wealthy, experienced comrakmntities able to attend to their own
interests.

On the other hand, Allan Farnsworth says

Part of the strength of such general concepts ad fmith and commercial reasonableness lies
in an elasticity and lack of precision that perntitem to be ... developed by the courts in the
light of unforeseen and new circumstances and ipestt

The concept of ‘good faith’ has continued to undemrmontracts of insurance, an issue to which wdl sha
return later in this paper.

The question of ‘good faith’ in contracts is, adeby that moniker, of relatively recent originAastralia.
The British tradition did not generalfyrecognise a tradition of ‘good faith’, at least iyt description, in the
common law** | must add the rider ‘at least by that descriptisecause the common law did recognise other
doctrines that might deal with the kinds of behavithat good faith would, with a similar outconieor

1 Oxford University Commonwealth Law JournB®5, 197; Bill Dixon ‘Common Law Obligations of @@ Faith in
Australian Commercial Contracts — A Relational Rec{@005) 33Australian Business Law Reviéi.

1 GSA Group Pty Ltd v Siebe PLC and Another (1993NSWLR 573, 579; Kirby P in Biotechnology Australigyf.td v
Pace (1988) 15 NSWLR 130, 132-133: ‘the law of cacttevhich underpins the economy does not ... openaiformly upon

a principle of fairness’; ‘men of full and competemderstanding shall have the utmost liberty oftracting’ (Sir George
Jessel MR in Printing and Numerical Registering Ca@amfson (1875) LR 19 Eq 462, 465; ‘any right givercbgtract may
be exercised against the giver by the person towibh@ granted, no matter how wicked, cruel or méee motive may be
which determines the enforcement of the rigitflén v Flood[1898] AC 1, 46 (Wills J)); Tyrone Carlin ‘The Risand
Fall?) of Implied Duties of Good Faith in Contradt®arformance in Australia’ (2002) 23niversity of New South Wales
Law Journal 99; Adam Wallwork ‘A Requirement of Good Faith irotruction Contracts’ (2004) 2Building and
Construction Law257, 265 noting a ‘strong preference for the HRghurt to reject the general implication of a terngobd
faith into all commercial contracts. The potengaistence of this implied term is creating undetiafor parties when they
wish to exercise express contractual rights andep®wnd is prolonging negotiations as parties see&inforce apparently
clear contractual rights’. The Privy Council castiit on the application of the concept of ‘uncoosability’ in relation to
contracts due to the uncertainty created: UniorieEaignited v Golden Achievement Limited (Hong Kofit§97] UKPC 5,
para 8.

12:Good Faith Performance and Commercial Reasonalsdnieder the Uniform Commercial Code’ (1963)36iversity of
Chicago Law Review66, 676. It is sometimes said the argumentgbad faith leads to too much uncertainty in coringc

is overdone: Justice Steyn ‘The Role of Good Faitth Fair Dealing in Contract Law: A Hair Shirt Plsilgphy?’ (1991) 6
Denning Law Journal31, 140. The debate also involves the issuehefther generalised standards should be appliel to a
contracts, or particular rules worked out in indival cases: compare for instance the comments ofn@w J inService
Station Association Limited v Berg Bennett and Aisses Pty Limited1993) 45 FCR 84, 96: ‘Anglo-Australian contract
law as to the implication of terms has ... devetbpifferently, with greater emphasis upon specifiegher than the
identification of a genus expressed in wide terméth the comments of Finn J lHughes Aircraft Systems International v
Airservices Australig1997) 146 ALR 1, 37 ‘unlike Gummow J, | consideridue of the implied duty to be that it expresses
a generalisation of universal application, the déad of conduct to which all contracting parties &r be expected to adhere
throughout the lives of their contracts. This delizas obvious parallels with another area of éwedf obligations, that of
negligence, where originally discrete categoriecade in which a duty of care would be recognidéeagen v Pender
(1883) 11 QBD 503), were eventually replaced withgeneralised neighbour testtidnoghue v Stevens§t932] AC 562.

13 Cf the early case dffellish v Motteux(1792) Peake 156, 157; 170 ER 113, where the ammtluded that it should
compel standards of honesty and good faith inadtracts. As to the question of globalisation hadmonisation of legal
systems (or otherwise) in the area of good faéle, Gunther Teubner ‘Legal Irritants: Good FaittBiitish Law or How
Unifying Law Ends Up in New Divergences’ (1998) @ibdern Law Review1.

1 Walford v Miles[1992] 2 AC 128 (H.L), there in the context of aygested duty to negotiate in good faith, which the
House of Lords rejected.
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example, the court in the older caseMzickay v Dick® recognised a general (implied) contractual obiigato

do all that is reasonably necessary to facilitagefggmance of a contract. While the decision was based
expressly on the notion of good faith, obviouslgtttype of sentiment is analogous to a good faithr@ach to
contracts. The court referred Hillas and Co v Arcos L{ to the ‘legal implication in contracts of what is
reasonable’ In a line of cases, Australian courts have fotirat a party to a contract must exercise a right to
rescission in a reasonable Wiy The court’s recognised ability to relieve agaifisfeiture of property rights
has been expressed in ways that would allow itdicgtjpn to broader circumstances not involvingslaxf
property rights? The doctrines of unconscionability, estoppel,ushjenrichment, and fiduciary duti@snay
also play a paft*

Good faith is reflected in international materidlsncluding the Uniform Commercial Cod&Restatement
(Second) of the Law of Contractsand United Nations Convention on Contracts forlthernational Sale of
Goods.25 Generally, the law makes it very diffi¢colimply terms into contracts; if it is to be enplication of
fact, it must generally (at least, according tarent law) meet the stringent requirements of BArRey

15(1881) 6 AC 251; see al®utt v McDonald(1896) 7 QLJ 68Butts v O'Dwyer(1952) 87 CLR 267CSS Investments Pty
Ltd v Lopiron Pty Ltd(1987) 76 ALR 463; Secured Income Real Estate Alis} Limited v St Martins Investments
Proprietary Limited (1979) 144 CLR 596; Burrows ‘Caatiual Co-Operation and the Implied Term’ (1968\M&idern Law
Review390. The early United States case is similaretiery contract there is an implied covenant tleither party shall do
anything which will have the effect of destroyinginjuring the right of the other party to receitree fruits of the contract,
which means that in every contract there existisrgaied covenant of good faith and fair dealinigirke La Shelle Co v Paul
Armstrong Ca263 NY 79, 188 NE 163 (1933); Elisabeth Peden [i&vation in English Contract Law’ (2000) d6urnal of
Contract Laws6.

16[1932] All ER 494, 507 (Lord Wright).

17 Ct ‘it never has been the law that a person is enljtled to enforce his contractual rights in as@nable way'White and
Carter (Councils) Ltd v McGregdii961] UKHL 7 (Lord Reid).

18 Godfrey Constructions Pty Limited v Kanangra Park Bty (1972) 128 CLR 529, 543 (Walsh J asked whetherigne of
rescission was exercised in an arbitrary or unregtsle way, in terms with which Gibbs J agreed (5&t¢phen J spoke of
reasonableness and whether the power of rescisssnexercised for the purpose/s contemplated inctimeract (552);
Barwick CJ, with whom McTiernan J agreed, preferfexllanguage of ‘unconscionability’ in assessingviiedor’s exercise
of power of rescission (538). Rierce Bell Sales Pty Limited v Frazer and Anot{i€72) 130 CLR 575 Barwick CJ (with
whom McTiernan J agreed) considered whether theoretents were exercising their right of rescissioan ‘unreasonable
or unconscionable’ way (589), and Gibbs J (follogvBelkirk v Romar Investments LidP63] 1 WLR 1415) asked whether
the vendor was exercising their rights in an aalpytr capricious or unreasonable way (591)Lédgione v Hateley1983) 152
CLR 406 all judges reasserted this power, with Masnd Deane JJ concluding that relief against farfeitwould be
available where the vendor was ‘taking unconsadeistiadvantage of the benefits which will fortuityusccrue to him on
forfeiture of the purchaser’s interest under thetiact’ (449). Gibbs CJ and Murphy J also grantdigfragainst forfeiture,
on the basis that its exercise would deliver a fethdo the vendor, the purchaser’'s breach wasseoibus, and that the
windfall was disproportionate to the detriment tseffered from the purchaser’s breach (429).

19 50, for example, ishiloh Spinners Ltd v Harding.973] AC 691, Lord Wilberforce discussed reliehagst forfeiture of
rights in relation to a lease, and confirmed edsiifpility to protect from unjust forfeiture of gerty rights; Lord Simon in
the case took a broader view, citing equity’s ‘mited and unfettered jurisdiction to relieve agaicmntractual forfeitures
and penalties’ (726).

20 Hospital Products Ltd v United States Surgical @oation (1984) 156 CLR 41.

21 Sir Anthony Mason ‘Contract, Good Faith and EquiggBtandards in Fair Dealing’ (2000) 1flaw Quarterly Revievg6;
Paul Finn ‘Commerce, The Common Law and Morality'q@p17Melbourne University Law Revie87.

22 See Article 242 of the BGB (Germany), Article 1134¢8the French Civil Code, Article 1.7 of the UNIDROPrinciples
of International Commercial Contracts, and Articl2all of the Principles of European Contract Law.

2 gection 1-203 states that every contract or diitlyimvthe Act imposes an obligation of good faithiis performance or
enforcement. Good faith is defined in s1-201 tambonesty in fact in the conduct of the transactioncerned. In the
sales article (2-103), good faith was defined nimmadly to include both honesty and reasonabledstais of fair dealing in
the trade. ThdRestatement of Contracts (Secomdposes a duty of good faith and fair dealing ie frerformance and
enforcement of a contract (s205). The New York €airAppeals recognised a good faith obligation\iigand v
Bachmann-Bechtel Brewing Ad.8 NE 618, 619 (1918). In another case,

24 Section 205 states that every contract imposesach party a duty of good faith and fair dealingtsnperformance and
enforcement.

% Article 7(1) required the observance of good faithnternational trade in interpreting the convent Elena Christine
Zaccaria ‘The Dilemma of Good Faith in InternatibBammercial Trade’ (2004) Macquarie Journal of Business Lal@1.
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(Westernport) Pty Ltd v Shire of Hastingsf an implication of law, it will be made only irelation to a
specified class of contracts.

This changed with the New South Wales Court of Agpmecision inRenard Constructions (ME) Pty Ltd v
Minister for Public Work$” where a majority of the Court recognised goochfabligations. The context was a
clause allowing a principal to issue a show causiice to a contractor who had not met their cortrac
obligations as to why the principal should not ei®¥ their rights to terminate the contract anté&e over the
works.

A majority of the court found that the exercisetlé principal’s rights in this regard were subj&ztan
overriding obligation of ‘reasonableness’; thisigation could be derived either as an implicatibfect?® or an
implication of law?® In justifying their view, the majority referred ta situation where a contractor had
committed a trivial breach of contract, to whicle grincipal might have responded with a show caugie.
The contractor may not have responded, or respoadeguately:

For the principal, in such circumstances, to be abén to exclude the contractor from the site
and/or cancel the contract would be, in my opintonnake the contract as a matter of business
quite unworkable ... no contractor in his sensesldventer into such a contract under which
such a thing could happen. The reasonable coatrattie reasonable principal and the
reasonable onlooker would all assume that suckdtreould not come about except with good
reason. The overriding purpose of the contraanftbe contractor’'s and the principal’s point
of view is to have the contract work completed bg ttontractor in accordance with the
contract, in return for payment by the principakiccordance with the contract. The insertion
of (the show cause clause) not subject to theaiestof reasonable use by the principal is quite
inconsistent with all the main contractual promibgseach party to the contract with the other.
The contract can in my opinion only be effectiveaasorkable business document under which
the promises of each party to the other may bellédf if the subclause is read in the way |
have indicated, that is as subject to requiremeftsasonableness.

Priestley JA stated that this concept of ‘reasograss’ had much in common with the requirementoaidg
faith, noting the extent to which such doctrine baén accepted internationally, and the fact thetrécognition
of such a doctrine in a commerce-based nation asi¢he United States had not caused great difficide used
the internag?nal materials and experience to eateclthat Australian law should move towards reciogmiof
the doctrine

The British Columbia Law Institute has recently adlffer the introduction of a good faith requirementhe performance of
contractsConsultation Paper on Proposals for Unfair ContraBelief(2011).

26 (1977) 180 CLR 266, 282-283; (1) that the term nasteasonable and equitable, (2) necessary tobgisimess efficacy
to the contract, so that no term will be impliedh# contract is effective without it, (3) must §& obvious that it goes
without saying, (4) must be capable of clear exgioes and (5) must not contradict any express tearitlse contract. Even
if the first four requirements could be met, thetiea would be free to expressly exclude good fé&i&m their contracts,
pursuant to the fifth.

27(1992) 26 NSWLR 233.

28 precedent regarding an implication of fact haemieined that it must be reasonable and equitalsleessary to give
business efficacy to the contract so that no tewunldv be implied if the contract were effective with it, had to be so
obvious that it had to go without saying, capalflelear expression, and could not be inconsistétit any express terms of
the contract:.Codelfa Construction Pty Ltd v State Rail Authoriy New South Walegl982) 149 CLR 337Hospital
Products Ltd v United States Surgical Corporat{@®84) 156 CLR 41, 66. This is a contract by cantgaestion, based on
the parties’ actual intention.

29 |Implication by law is based on imputed intentiather than actual intention, and applies to a@aeti class or category of
contracts, rather than being a contract by contraestion.

30258 (Priestley JA, with whom Handley JA agreedd)}7

31 267-268 (Handley JA did not address the pointifipally but expressed general agreement with BegsIA’s comments
(279).
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Further support for the doctrine at the appellatesl appears irlcatel Australia Ltd v Scarcell®,Burger
King Corporation v Hungry Jack’s Pty Lfdand supportive comments appear in many singlegjuégisions?
According to the Court in Burger King, an aspecthef requirement of good faith was that terminatights be
exercised reasonably, so it could not be used lhieee a purpose foreign to the purpose for whicwas
granted® The court also noted that the obligation of ‘gdaith and reasonableness’ would more readily apply
in standard form contracts, particularly those adihg a general power of terminatith.

However, other appellate courts, including the H@gurt and the judgments of judges who would |gdir
the High Court, have been less supportive. Typicklkeedom of contract and the need for contrdatagainty
have been emphasised. The Victorian Court of Appgaggested irEsso Australia Resources Pty Ltd v
Southern Pacific Petroleum Riithat good faith introduced uncertainty in contirmg and that its scope might
be limited to cases where the relationship betwberparties was ‘unbalanced’ and one party wassariaus
disadvantage or was particularly vulnerable in¢bgrent context. Warren CJ suggested the obligatiould
not exist where ‘two commercial leviathans’ wereniractually engagetf. Buchanan JA, with whom Osborn
AJA agreed, found that good faith might have sopglieation to protect a vulnerable party from exaltive
conduct which subverts the original purpose forolhihe contract was made, but otherwise was heéditan
generally apply the doctrine, lest it subverted lggitimate interests of a party to the contraBuchanan JA
suggested this limitation may have very limitedmed

The High Court was invited to clarify the positiom Royal Botanic Gardens and Domain Trust v South
Sydney City Councif, but declined to do so. The joint reasons poirdatlthat both parties conceded the
application of such a doctrine to the facts, diffgras to its scope. The joint reasons concludkedigsues
surrounding the existence and scope of good fadtte wnportant, but declined to consider them githet it
was not necessary to do so given their finding ineomatter§! There is an oblique reference to good faith in
the judgment of Mason CJ and Dawson Cammonwealth v Amann Aviation Pty fid

32(1998) 44 NSWLR 349, where Sheller JA (with whonmwel JA and Beazley JA agreed) claimed that a cehies power
could be read down if it was wider than necessanyrotect the legitimate interests of that partywbere it was being used
in a capricious or arbitrary way or for an extrame@urpose (368), equating the jurisdiction witttamscionability (with
reference tdPierce Bell Sales Pty Ltd v Frazgr973) 130 CLR 575, 587).

3312001] NSWCA 187, where the Court was concerned uhiss there was an implied requirement of redsenass and
good faith, ‘Burger King could, for the slightest lmfeaches, bring to an end the very valuable rigiiieh Hungry Jack’s
Pty Ltd had under the (contract)(para 183)(ShdlkerBeazley JA and Stein JA).

34 Garry Rogers Motors (Aust) Pty Ltd v Subaru (A&$g) Ltd (1999) ATPR 41-703 (Finkelstein J accepting an ietpterm
of good faith in law, suggesting it apply to allnemercial contracts, equating good faith with fagsieand specifically
stating that good faith should temper a contraatighit to terminate [35]); Finn J iHughes Aircraft Systems International v
Airservices Australig1997) 76 FCR 151, 192 ‘more open recognition (oinaplied term of good faith) in our own contract
law is now warranted’Far Horizons Pty Ltd v McDonalds Australja000] VSC 3100verlook Management BV v Foxtel
Management Pty Ltff002] NSWSC 17 (Barrett JLommonwealth Bank of Australia v Spj2d02] NSWSC 905 (Gzell J);
Biscayne Partners Pty Ltd v Vallance Corp Pty [2003] NSWSC 874 (Einstein J).

% 573-574.

% 569.

37 [2005] VSCA 228; see alsdodafone Pacific Ltd v Mobile Innovations L@D04) NSWCA 15Playcorp Pty Ltd v Taiyo
Kogyo Ltd[2003] VSC 108; GSA Group Pty Ltd v Siebe PLC (1998)NSWLR 573, 579 (Rogers CJ); Biotechnology
Australia Pty Ltd v Pace (1988) 15 NSWLR 130, 133-{Rirby P).

% para 3-4 (Warren CJ).

394t is difficult to discern a want of good faith ithe exercise of a power which can serve onlyritezests of the party upon
whom the power is conferred’ (Buchanan JA, parav@#)(whom Osborn AJA agreed).

40(2002) 240 CLR 45; John Carter and Andrew Stewatétpretation, Good Faith and the True Meaning oft&mts: The
Royal Botanic Decision’ (2002) 1®urnal of Contract LaviL82.

4163 (Gleeson CJ Gaudron McHugh Gummow and Hayn@ddyid Callinan J consider them, though he deedrthem as
‘far-reaching’ (94), which (respectfully) might medor that judge that he was generally disapprowwhghe suggestion.
Kirby J rejected the suggestion of an implied tefhgood faith on the basis it was contrary to caesaptor principles and
those relating to the implication of terms in cawts (75-76). Gummow J, when a judge on the FeGenart, was similarly
unimpressed: ‘a promise to negotiate in good faitty be illusory’:Service Station Association Limited v Berg Benaett
Associates Pty Limited993) 45 FCR 84, 92.
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2.1 Lord Mansfield and Carter v Boehm

It is suggested that the answer to the questidheoéxtent to which good faith should be consideggalicable

to all contracts might be found in the history lné development of the principle, from the early own law
case ofCarter v Boehmto which reference was made earlier in this ltié\s indicated, Lord Mansfield in that
case found that a duty of good faith existed orfdlees. This was a question of non-disclosuresiation to an
insurance contract. Lord Mansfield’s stated redsompplying the requirement of disclosure (goaith) in that
case was that ‘the special facts, upon which timiregent chance is to be computed, lie most comyniornthe
knowledge of the insured only’.

In other words, theCarter v Boehmdecision can be explained by virtue of economingiples?* The
general assumptions upon which the rules of contnacframed include that both parties are welbinfed and
can make rational decisions about what is in thest interest§’ However, Lord Mansfield recognised that
sometimes, these assumptions did not hold. Thigyregas that, on occasion, one party was in a gape
bargaining position to the other, because one nkigbtv something that the other did not (could ko)w. For
this reason, Lord Mansfield was prepared to invtike obligation of good faith. Another aspect oisth
approach, not enunciated by his Lordship but thougtbe equally applicable, is the idea that partieed to
fully appreciate the risks they are being askethk® on when signing up to a contract with anoth@rmost
cases, parties are able to adequately assessribkseand can price the contract accordingly. %ge this
assumption in the general (common law) contraatulal that ‘consideration need not be adequ&terhe court
will generally not weigh up the value of promiseada pursuant to a contract, because it makes suengsion
that the parties are rational, utility maximisersonbelieve, having weighed up the risks and bexefitat the
contract is a favourable one for them.

However, this assumption does not hold where onefarties is at an information disadvantagehat
they have inferior knowledge of the risks and bisefssociated with the contract. If these riskd benefits
were known or reasonably knowable by a party, @alerhight reasonably conclude that the ignorantypasas at
fault in not making these reasonable investigatiosffecting the generally sound principle thattiggrshould be
encouraged to take responsibility for their ownisieas, and make sure they have researched aédgpabr
to making decisions regarding the entry into canraand upon what terms. However, if these risks and
benefits were not known or reasonably knowable pgrdy, the issues are more complex, particulabgns

42(1991) 174 CLR 64, 96, suggesting that the exerfiske contractual right of a party to terminate tontract ‘called for
something more on his part than a mere pursuitraftwvas to the advantage, or in the interestshefr(employer)’ (though
the judgment does not expressly rely on a condeigbod faith’).

43 Others have made the same point: see for exanipends Schoenbaum ‘The Duty of Utmost Good FaitMarine
Insurance Law: A Comparative Analysis of Americad &mnglish Law’ (1998) 29ournal of Maritime Law and Commerce
1, 3: ‘the rule of utmost good faith is groundedeiconomic efficiency. It is a rule designed to imise costs to both
insurers and assureds. Investigation of risks aomtey. In maritime insurance cases, the partisutd the risks are
peculiarly within the knowledge of the assured. eThule places the onus on the party with exclusimewledge or
circumstances affecting the risk to disclose s the risks can be most precisely and cheaply etadl; other economic
arguments in favour of recognising an obligatiorgobd faith appear in Arlen Duke ‘A Universal Dudff Good Faith: An
Economic Perspective’ (2007) 8Bnash University Law Reviet82, 194 ‘promoting trust and cooperation is ameswely
effective way of fostering efficiency’, and arguittgat individuals are motivated not only by selfeirest, as traditional law
and economics scholars assume, but also by amaht@esire for reciprocity and fairness. Some daa economics scholars
are against good faith because they argue it uridesttertainty of contracting (eg Robert Scott “Theath of Contract
Law’ (2004) 54University of Toronto Law Journ&69).

44 John Smillie ‘Is Security of Contract Worth PursgnReflections on the Function of Contract Law’ (2006Journal of
Contract Law148.

48 Woolworths Ltd v Kelly (1991) 22 NSWLR 189, 193-193hn Smillie ‘Is Security of Contract Worth Pursy®
Reflections on the Function of Contract Law’ (20A®)Journal of Contract Lawi48: ‘the adequacy of the consideration
exchanged for a promise is a matter for the partietecide, and judges must not substitute theivsias to the substantive
fairness of the bargains reached'.

46 This was demonstrated in a later insurance caberevLord Mansfield held ifFriere v Woodhousehat ‘what is
exclusively known to the assured ought to be comaated, but what the underwriter, by fair inquindadue diligence, may
learn from ordinary sources of information, neetimdisclosed’ (1817) 1 Holt NP 572, 573.
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they were known or reasonably knowable by the oplaety. In the mind of Lord Mansfield @arter, this was
the type of circumstance in which good faith wad¢orequired, including in that case, the specéuirement
of disclosure.

My argument in relation to termination for convamie clauses is that the reasons which led Lord fiédas
in Carter to impose the good faith obligation ie that pestininformation was not available to one side ideor
for them to properly weigh the risks and underttiee risk/return analysis, is also applicable totmts with
such clauses. Specifically, the party who is kaiol be ‘terminated’ at the convenience of the otia@not know
in advance of its exercise the likelihood of itigeapplied, or at what stage of the contract. thigrreason, they
cannot know the amount of profit they would lose¢hié clause were applied. As a result of thesenomks,
they are unable to price in the risk of such asgdoeing included in the contract. They cannowktiem. The
exercise of such a right is outside the contrahefcontractof! The party who is able to take advantage of the
termination for convenience clause knows more abwitikelihood that this right will be exercisedainst the
contractor, and of course it is something thatitiw their controf*®

In other words, the existence of such clauses unides the entire economic basis of a contract,mas a
exchange of promises by parties who are well-eédcahd who understand and have weighed up théitsrig
and obligations in the contract, such that theepwiich the parties have agreed reflects a fagssssent by the
parties of the relative risks involvéd.If one party is not aware of the extent to whicimething in the contract
(the right of the other to unilaterally terminatg ) risk, they cannot price it in.

2.2 Lord Mansfield, The Law Merchant, and Good [frait

Another relevant argument here is to suggest thdittonal freedom of contract doctrine does nownib it ever
did, capture the substance of the relationship éetwcontracting parties, which is often inherebtiged on
mutual trust and confidence. The argument, froth@s such as MacauldyMacneif* and others?is that

47 Of course, this is in contrast to more traditiotedmination for cause’ situation, where the apibf one party to terminate
the contract depends on the behaviour of the other.

48 Steven Burton also claims there is economic sudpora good faith requirement: ‘the good faith pemfiance doctrine
may be said to enhance economic efficiency by reduibe costs of contracting. The costs of exckanglude the costs of
gathering information with which to choose one’sittact partners, negotiating and drafting contraatsl risk taking with
respect to the future. The good faith performashmetrine reduces all three kinds of costs by altmnparties to rely on the
law in place of incurring some of these costs’: &te of Contract and the Common Law Duty to Perforrsaod Faith’
(1980) 94Harvard Law Reviewd69, 393. These arguments are connected withhmamgis that classical contractual theory
takes insufficient account of the relationship esw the parties in asserting freedom of contraditDion ‘Common Law
Obligations of Good Faith in Australian Commercialn@acts — A Relational Recipe’ (2005) 3®istralian Business Law
Review87; Woo Pei Yee ‘Protecting Parties’ ReasonablecEtgtions: A General Principle of Good Faith’ (2p@X0xford
University Commonwealth Law JourndB5; P Powers ‘Defining the Indefinable: Good Faiind the United Nations
Convention on Contracts for the International Sal&obds’ (1999) 1&8ournal of Law and Commer@&33, 350: ‘a world
saturated with bad faith is very costly’.

4° Economic principles also explain the other maircwinstance in which termination occurs, where thatract is
‘frustrated’. This occurs when performance of toatract has become something radically differeminfwhat the parties
bargained for Pavis Contractors Ltd v Fareham UD[956] AC 696); in order words, their risk/retureaisions do not
hold, because the actual situation is so radiddifferent from the circumstances upon which thek/return calculations
were based at to make it unjust to hold them to tirgginal bargain.

%0 Stewart Macaulay ‘Non-Contractual Relations in Businé\ Preliminary Study’ (1963) 28merican Sociological Review
55, 58 (‘businessmen often prefer to rely on a mavord in a brief letter, a handshake, or commamebty and decency’),
64 (‘some businessmen object that in such a cdyefudrked out relationship one gets performanceg ¢althe letter of the
contract. Such planning indicates a lack of tarsl blunts the demands of friendship, turning geoative venture into an
antagonistic horsetrade’), 66 (‘holding a custotoethe letter of a contract is bad for customeatiehs’ (after conducting an
empirical survey of business owners and lawyers athgse them. He found a marked difference betweem lawyers
approached contracts and how business people @ygeaontracts.

®1 lan Macneil ‘Contracts: Adjustment of Long-Term Bomic Relations Under Classical, Neoclassical and tiRakl
Contract Law’ (1978) 72\orthwestern University Law Revie8b4; lan Macneil ‘Relational Contract Theory: Chajjes
and Queries’ (2000) 9Morthwestern University Law Revie¥7.
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relationships were critical in business, that someei@lying on fine print in contracts might notibhéusiness for
long, because they are seen to be acting unethmadl contrary to the spirit of the contract. Leggnctions for
breach of contract were seen as a last resoripgrited a breakdown of the business relationsfipe need to
keep or earn a good reputation was a fair bettgla@er of actual human behaviour in a businessestnthan
what contractual rules said. According to thesiens, there is a disjunct between current rulesootract law,
and actual business practice.

The argument is that if business people do valoé,aet as if they value, the relationship they haith the
other side, and assume trust, decency or basiomebkeness from the parties with whom they contthet law
relating to the contract should reflect tfisOf course, the idea of actual practice influegdine law is not a
new one; it is indeed the entire basis of the comiasv itself, including commercial law. Readerdl Jaie
familiar with the role played by Lord Mansfield,daothers, in having actual commercial practicekeegdd in
commercial law? As indicated above, perhaps not coincidentallyas also Lord Mansfield who sought to
apply the principles of good faith to contracts gmfly, not only some types of contract. Theseuargnts
might assist on the technical question of whethezcmirement of good faith is an implied term, ather an
approach to contractual construction. It mightplossible, for instance, to argue that the requirgroé good
faith should be implied in fact, as being necessamgyive the agreement ‘business efficacy’, gives elational
character of contracts, as indicated by businesplpe Similarly, it would be easier to argue tkhantracts
should be approached with a construction favougogd faith, because this is consistent with thatiehal
character of contracts. As Bill Dixon concludes

As both parties reasonably expect that mutual catie& will promote their economic
interests, a party to this type of contract doet (nationally) intend to assume the risk of
opportunistic behaviour, as may be the case itréuitional adversarial conteXt.

3.0 Good Faith and Termination for Convenience Clauses
Use of a termination for convenience clause isroftearacterised as an act not in good f&ith.

In order to answer the specific question of whetherexercise of a termination for conveniencesdais or may
be contrary to good faith principles, it is necegsa define what is meant by the notion of gooitihfa This
apparently simple question has yielded no cleawans One attempt was made by Sir Anthony Masomaext
judicially. He spoke of three concepts: (a) arigailon on the parties to co-operate in achievirggdontractual

objects®’ (b) compliance with honest standards of conduud; (@) compliance with standards of conduct which

%2 vivien Goldwasser and Tony Ciro ‘Standards of Bétawin Commercial Contracting’ (2002) 3ustralian Business
Law Review369; Bill Dixon ‘Common Law Obligations of Good Haiin Australian Commercial Contracts — A Relational
Recipe’ (2005) 3RAustralian Business Law Revié¥; Alex Johnson ‘Correctly Interpreting Long-Tetmases Pursuant to
Modern Contract Law: Towards a Theory of Relationeddes’ (1986) 7¥irginia Law Reviewr51.

%3 Or, as Lord Devlin put it, ‘the law might go fueththan it does towards meeting the business @dfittiThe Relation
Between Commercial Law and Commercial Practice’ (195lModern Law Review49, 266. Lord Devlin laments that
‘although custom was the fount of the law merchiarman no longer be regarded as a revivifying sewf commercial law’
(251); similarly Hugh Beale and Tony Dugdale ‘ContsaBetween Businessmen: Planning and the Use of Ctuifa
Remedies’ (1975) British Journal of Law and Socie#}s, 59 who found in their empirical study thatwigers are thought
not to understand the needs of commerce, with nraspondents expressing more comfort with tradeooustand
‘unwritten’ rules of contracting rather than fornk@gal conditions.

% S Todd Lowry ‘Lord Mansfield and the Law Merchahw and Economics in the Eighteenth Century’ (197@))
Journal of Economic Issue805; J H Baker ‘The Law Merchant and the Common LB&fore 1700’ (1979) 38(2)
Cambridge Law Journa295.

%5 ‘Common Law Obligations of Good Faith in Australi@ommercial Contracts — A Relational Recipe’ (2005) 33
Australian Business Law Revi@#u.

%6 Marilyn Warren, Chief Justice of Victoria: ‘Good iffa Where are We At?’ (2010) 3elbourne University Law Review
344, 356.

5" This picks up thdlackay v DicKine of authority, to which reference was maddiear
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are reasonable having regard to the interestseopéities® Courts have been somewhat reluctant to identify
good faith, but have related good faith to concegftseasonableness, contrasting it with the exerads
contractual power in a capricious or arbitrary Wagr in a manner contrary to the original purposethaf
clause®® There are several American authorities that Haued that a power to terminate the contract at wil
must be exercised in good fafth. This has occurred, for instance, in the contdxaro employer having the
authority to terminate an employment contract dt %i The employer in such cases has a defence if tirere
sound business reasons for the dismi¥sal.

4.0 Relief Against Forfeiture

It is submitted that our analysis here might bésésd by considering more generally the circumstano which
courts have been prepared to relieve against faréof interests derived by contract. There\ged-
established equitable jurisdiction allowing codd$rovide relief against forfeiture of contractirgkerests, at
least in some contexts. A leading example i§odfrey Constructions Pty Limited v Kanangra Patik P
Limited® There the contract allowed the vendor to resaigdntract of sale if they were unable or unwilling

%8 Sir Anthony Mason ‘Contract, Good Faith and Echl#aStandards in Fair Dealing’ (2000) 11&w Quarterly Revievés,
69. Itis not clear whether ‘reasonableness’ it plagood faith or an ancillary requirement: &ager King Corporation v
Hungry Jack’s Pty Ltd2001) NSWCA 187, where the Court spoke of an ietblierm of ‘reasonableness and good faith’
(573); Justice Steyn talks about ‘reasonable comialestandards of fair dealing’ (‘Contract Law: FRllilig the Reasonable
Expectations of Honest Men’ (1997) 11aw Quarterly Reviewt33, 438); see recentlfetwork Ltd v SpeckR009] VSC
235, Australian Hotels Association (NSW) v TAB [2606] NSWSC 293 anilaitland Main Collieries Pty Ltd v Xstrata Mt
Owen Pty Ltd2006] NSWSC 1235for critique see John Carter amshBéth Peden ‘Good Faith in Australian Contract’Law
(2003) 19Journal of Contract Lawi55 who argue that good faith should be confirethbnesty’ and not reasonableness
generally; they mean by ‘honesty’ not acting agsity or capriciously, not acting with an intentitmcause harm, and acting
with due respect for the intent of the bargain asaiter of substance not form; to like effect GenffKuehne ‘Implied
Obligations of Good Faith and Reasonableness inP#réormance of Contracts: Old Wine in New Bottles2006) 33
University of Western Australia Law Revié®, 104-105 (Cf Robert Summers, who in ‘Good FaitBeneral Contract Law
and the Sales Provisions of the Uniform CommercialleC§1968) 54(2)Virginia Law Reviewl95, 204 concludes that
honesty is not an appropriate proxy for good fabcause it does not include acting capricioushickvis encompassed in
the meaning of good faith; see also John Carterfamttew Stewart ‘Interpretation, Good Faith and Trae Meaning of
Contracts: The Royal Botanic Decision’ (2002) J&irnal of Contract Lawl82; Elisabeth Peden ‘When Common Law
Trumps Equity: The Rise of Good Faith and Reasonabteiand the Demise of Unconscionability’ (2005)J2lrnal of
Contract Law226. TheUniform Commercial Codis ambivalent here, s1-201 defining good faitheirms of honesty in fact
in the conduct of the transaction, but s2-102 ia $lale or goods article describing it as honestfaah and reasonable
standards of fair dealing. Allan Farnsworth codelsi that the general good faith obligation meareni®y, fairness and
reasonableness in performance or enforcement: dGemith Performance and Commercial ReasonablenedsrUhe
Uniform Commercial Code’ (1963) 30niversity of Chicago Law Reviet66, 668.

%9 Alcatel Australia Ltd v Scarcellf1998) 44 NSWLR 349, 368 (Sheller JA, with whom Rbvand Beazley JJA agreed).
John Carter and Elisabeth Peden, two leading authdhss field, agree that acting arbitrarily ompegiously is an example
of a lack of good faith: ‘Good Faith in Australi@ontract Law’ (2003) 19ournal of Contract Lawi55. Priestley JA in
Renard Constructions (ME) v Minister for Public We(1992) 26 NSWLR 234 asked whether the exercisbeptincipal's
right of termination was ‘reasonable’ in applyifgtgood faith concept (258), as did Handley JA {289, citingHillas and
Co v Arcos Ltd1932] All ER 494, 507 for the proposition that flegal implication of reasonableness runs througttract
law as applied to business).

€0 Alcatel Australian Ltd v Scarcelld998) 44 NSWLR 349, 368 (Sheller JA, with whom Rbhand Beazley JJA agreed).

61 JR Watkins Co v RicP54 Mich. 82, 84-85, 235 NW 845, 846 (1938jisam Motor Sales v Ford Motor @03 F 2d 469,
472 (8" Cir, 1953); Robert Summers ‘Good Faith in General t2eh Law and the Sales Provisions of the Uniform
Commercial Code; (1968) 54(®)rginia Law Reviewl95, 251-252; Wallace v United Grain Growers L1897] 3 S.C.R
701; Shannon Kathleen O'Byrne ‘The Implied Term afo@ Faith and Fair Dealing: Recent DevelopmentsO72@6(2)
Canadian Bar Review 194, 210-217.

®2 Fortune v National Cash Register @64 NE (2d) 1251 (1977)(Court of Appeals, Massaetis).

63 Stevenson v ITT Harper I IIl. App. 568, 366 NE 2d 561 (1977).

® In an early Australian case, Isaacs J foun@amdiner v Orchard(1910) 10 CLR 722, 739 that the vendor’s resciseion
the contract was required to be ‘reasonable’.

85(1972) 128 CLR 529.
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comply with an objection or requisition which therphaser had made, and was unwilling to withdrathiwil4
days of the vendor giving notice of their intenttorrescind on this basis. The vendor purportegkercise this
power when a purchaser did not withdraw a requisithey had made, after having been given noticeutne
section. The requisition related to the removal oaveat filed by a previous purchaser of theerty.

All members of the Court found that the purportedcission of the contract by the vendor was inéffec
Walsh J, with whom Gibbs J agreed, asked whethervéndor had exercised their rescission power én th
contract ‘arbitrarily or unreasonabRf. Stephen J agreed that the test of reasonablemessbe applied in
determining the validity of the vendor’s purportescissiorf’ The same test was applied by the High Court in
Pierce Bell Sales Pty Limited v Frazer and Anoffiexhere the judges considered whether a similar poie
rescission to that discussed fBodfrey had been exercised in a manner that was ‘unrebsorend
unconscionablé®, or ‘arbitrary, capricious or unreasonabf®’. In the slightly different context where the
purchase amount of rental premises depended pamtlthe extent to which the property was rented -post
purchase, and where the purchaser had the rigeteymine whether the property was rented, the idighrt
found the purchaser could not exercise their dinrén an arbitrary or unreasonable way.

An analogy may also be drawn in cases where eduit/ been prepared to intervene to protect against
forfeiture of contractual interests. It must filst acknowledged here that the context is differehiere the
judges are discussing cases where one contracdirtg ppas terminated due to some breach of contathe
other party to the contract, and whether some dirstiould apply to their ability to do so (reliefaaust
forfeiture, particularly where proprietary interestre involved) or their ability to obtain compeitsa for the
other’s breach (specifically relief against pe i

In one of the leading caseShiloh Spinners Ltd v Hardirfg the House of Lords confirmed the ability of
courts to relieve against forfeiture, at least wehtire thing forfeited is proprietary interests. rilather cases
confirm the same thing. Less clear is equity’s ability to relieve agaifwteiture where what is forfeited is not
proprietary rights, but forfeiture, in the casetbé& exercise of a termination for convenience dawd the
benefit of the remaining performance of the coritraln Shiloh itself, Lord Simon did not consider that the
power to provide relief from forfeiture was limited interference with proprietary rights, assertingt ‘equity
has an unlimited and unfettered jurisdiction tdesed against contractual forfeitures and penalfiediis

66 543 (Walsh J), 547 (Gibbs J).

67 552 (citingPage v Adan(1841) 49 ER 342, 348 as an example of precedemhioh the test of reasonableness was

applied in reviewing the validity of the vendor'sscission). The other judges iBodfrey applied a test of

‘unconscionability’, reaching the same conclusioattthe vendor’s rescission was ineffective inadimeumstances (Barwick

CJ (538), with whom McTiernan J agreed (539)).

€8(1973) 130 CLR 575

69 589 (Barwick CJ), with whom McTiernan J agreed (5%Be also equivalent Canadian decisions sucKlason v

Freedman1958] S.C.R 483, requiring that a vendor powerdolare an agreement void be exercised reasonaflinaood

faith, and not in a capricious or arbitrary man(mara 6);Le Mesurier v Andrug1986) 54 O.R. (2d) 1 (C.A); Shannon

Kathleen O'Byrne ‘The Implied Term of Good Faith aRdir Dealing: Recent Developments’ (2007) 868{2&nadian Bar

Reviewl93, 224-227.

0591 (Gibbs J).

"L Secured Income Real Estate (Australia) Limited M&itins Investments Proprietary Limité@979) 144 CLR 596, 609

(Mason J, with whom all other justices agreed (BekwCJ, Gibbs and Stephen JJ (599), Aickin J (61Snilarly, relief

against forfeiture may be appropriate where theypaxercising it has contributed in some way to dtieer party’s non-

performance l(egione v Hateley(1983) 152 CLR 406, 449 (Mason and Deane JJ) orenttex vendor, as a result of

exercising such a power, would obtain a substamtiatifall at the other party’'s expense (Gibbs CJ khdphy J, 429).

Similarly, in the context of franchising agreemersecent report expressed concern about oppstitipractices of some

franchisors, before concluding that ‘the optimalywa provide a deterrent against opportunistic emtdn the franchising

sector is to explicitly incorporate ... the exigtiand widely accepted implied duty of parties feaachising agreement to act

in good faith’:Opportunity Not Opportunism: Improving Conduct ins&alian Franchising(2008) p114.

2[1973] AC 691.

3 For example, Esanda Finance Corp Ltd v Plessin§9)1866 CLR 131; Forestry Commission of New South é&/al

Stefanetto (1976) 133 CLR 507. One of the leadingtedexts summarises the principles under the imgaéForfeiture of

7F:roperty’: Roderick Meagher, Dyson Heydon and M LiegriEquity: Doctrines and Remedié4" ed) 2002, p581-587.
726-727.
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Lordship said that relevant factors in exercisihg tliscretion would include how far it was ‘readaeato
expect the one purporting to forfeit the interdshe other to accept alternative remedies, hovefdorcement

of the contract would be grossly excessive andhhgigen the breach, bearing in mind the damage dorlee
innocent party and the moral culpability of the ngdoer, and the desirability that contractual $ghte
respected, and that flagrant and contemptuous hesaaf contractual obligations not be encourdge8imilar
comments appear in some of the High Court of Aliattadgments ir_egione v Hatele§

Obviously Lord Simon in that case was discussirggdase of forfeiture by one party after the othemtyp
breached the contrattand sought to limit the right of the ‘innocent fyato exercise forfeiture rights in such
cases. In the different context where one partgxiercising a termination for convenience clausesdmt rely
on any breach of contract by the other party, onalevhave thought that Lord Simon would be moreppred
to grant relief against such forfeiture. The nasile that flagrant and contemptuous breaches dframnal
obligations not be encouraged obviously doesnfyafipsuch cases since there is no breach. It tdtgo be
considered quite reasonable for the party seekingxercise such a remedy to have regard to alteenat
remedies — namely, the right to terminate the eantif there is a breach of condition by the otparty. To
most, this seems quite a reasonable circumstanehiagh termination might occur. If Lord Simon ceniplates
in Shiloh that forfeiture might be okay where to hold patie a bargain that has been breached would be
‘grossly excessive and harsh’, he presumably wbeldnore inclined to hold parties to a bargain wibege
was no breach at all.

As indicated above, the discussion regarding fedigainst forfeiture’ tends to occur in the conteft
forfeiture of proprietary interests. There is unamty regarding whether ‘relief against forfegticould extend
to non-proprietary interests. The High Court esphg left open the question iBunbird Plaza Pty Ltd v
Maloney’® With respect, given that the court’s ability tmpide relief under the doctrine of unconscionapifi

726-727

76(1983) 152 CLR 406, 429 (Gibbs CJ, Murphy) refertimg windfall to the party seeking to exert forfieé and the gravity
of the other party’s breach as relevant factord, 440 (Mason and Deane JJ) referring to the vehewing contributed to
the other party’s breach and of having unconsaesty taken advantage of a situation in order tmsea windfall gain,
rather than to preserve legitimate interests otegtothemselves against loss. Division has emengddter cases as to
whether equity’s intervention is confined to casé®re the behaviour of the party wishing to resdordthe other’s breach
meets the definition of unconscionable or uncomgmas behaviour (yes, according to Mason CJ andrizmed (dissenting)
in Stern v McArthu(1988) 165 CLR 489, 503 and 520, and Gleeson CJ Mictaummow Hayne and Heydon JJlianwar
Enterprises Pty Ltd v Cauck2003) 217 CLR 315, 335 (Kirby J similar at 345 &uallinan J at 363); no, according to Deane
and Dawson JJ irstern 527-528. The Privy Council itunion Eagle Limited v Golden Achievement Limitedri#
Kong)[1997] UKPC 5, para 8 expressed concern that ugeofoncept ‘unconscionability’ here could craateertainty.

" The author concedes it can be dangerous to ietespd apply words used in one context in a diffecentext.

78(1988) 166 CLR 245, 263 (Mason CJ): ‘there may berosituations (ie other than those involving loés @roprietary
interest) in which the breach of a term expressdoetan essential condition is so trivial and indigant that an attempt to
take advantage of it for the purpose of terminathrg contract would violate the dictates of faialifeg or would amount to
unconscionable or inequitable conduct and givetosa case for relief’ (with whom Deane Dawson diedhey JJ agreed);
John Carter and Andrew Stewart ‘Interpretation, Gé@ith and the True Meaning of Contracts: The RoyatlaBio
Decision’ (2002) 18ournal of Contract Lawt82.

" Readers may wonder why | have not argued that mation for convenience clauses be challenged omasis of the
principle of unconscionability. | have considethds, but the law of unconscionability at presenhot easily applied to the
exercise of a ‘termination for convenience’ claug@r instance, unconscionability generally recaitteat one of the parties
be at a ‘special disadvantage’, typically meanifress, ignorance, inexperience, impaired faculti@sincial need or other
circumstances affecting their ability to conserkieit own interestsGommercial Bank of Australia v Amad{®983) 151
CLR 447). It is not easy to argue that a commenméaty that signed a contract containing a termimafor convenience
clause is at such a ‘special disadvantage’. Fuortnest of the cases where the doctrine has begledphave involved
questions of unconscionable behaviour in the foionatf the contract, rather than in the substartivens (P O’Shea ‘All's
Fair in Love and War — But Not Contract’ (2004) 23(hiversity of Queensland Law Jourr226, 231; J Davidson ‘Unfair
Contract Terms and the Consumer: A Case for ProaB@gilation?’ (2007) 1&ompetition and Consumer Law Journal
74; S Smith ‘In Defence of Substantive Fairnes§9@) 112Law Quarterly Reviewl38. This philosophy has also been
extended into the consumer protection statutes:faenstance the Full Court urley v McDonald’s Australia Lt@2000)
ATPR 41-741, 29-31: ‘before s51AA, AB or AC (as thbgn were, in th@rade Practices Act974 (Cth), see now s21-23
of the Australian Consumer Law010 (Cth), will be applicable, there must be sarineumstances other than theere
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is not limited to the protection of proprietaryangsts, there seems little justification for irigigtthat the court’s
ability to provide relief against forfeiture be liled to forfeiture of property interests.

There is limited precedent where the court hasidensd the precise question as to whether the iseecof a
termination for convenience power is conditionedthg principle of good faith. Most of the casewéa
involved termination in the context of default @reged default) by the other party, includiRgnard, Burger
King, Alcateland Garry Rogers Motors However, in dicta in some of these cases, thetdwms found that,
particularly where the power of termination is &rgral one’ (which is taken to imply a terminatiion any
reason whatsoever, or in other words terminatiorcémvenience), it is even more likely that a reguient of
good faith will be imposed on such exercise. Tdppears in the decision of the Court of AppeaBurger
King® and the judgment of Finkelstein @arry Rogers Motor§® Dicta comments of Finn J iBEC Marconi
Systems Pty Ltd v BHP Information Technology Pty duiggest that the exercise of a termination for
convenience power will be subject to the requireien good faitf? The Chief Justice of Victoria has noted
extra-judicially that the use of a termination fmwnvenience clause is ‘often’ characterised asbeditg an
exercise of good faitff In a couple of recent interlocutory proceedirthe, matter was again considered, with
Davies J inSundararajah v Teachers’ Federation Health kictepting that a broad termination power could be
circumscribed by implications such as good faitartipularly where the power was one-sided &h{gs they
usually are).

5. Doesthe Reason for the Termination M atter ?

Finally, the fact that there may be different reasfor the exercise of the termination for conveo@clause
should be considered. In my discussions with ihgughree main reasons have been provided as yoavyfarty
might wish to include, or to exercise, a terminatior convenience clause in their contract withthao

(a) That, in the case of a head contractor, they needlause to be included in their contracts with-su
contractors, because it is a term of the contrattben the client and the head contractor (ie & tmac
back arrangement);

(b) That it is necessary to deal with unforeseen eysuotsh as something like the global financial srisi
and

(c) They might, after having awarded a contract to @ym@ractor, find a ‘better’ option while that coandt
remains on-foot, such as another contractor whddvmeet the required quality of work, but at a
cheaper price, and the termination for conveniefeese is needed to take advantage of such
opportunities.

The application of the above principles will nowdgplied to each of these situations.

(emphasis added) terms of the contract itselfwimatld render reliance on the terms of the contradir’ or ‘unreasonable’
or ‘immoral’ or ‘wrong’; to like effect Nicholson Ih Australian Competition and Consumer Commission v LiyxLRd
[2004] FCA 926, [94], ‘to ground a finding of congention of s51AB, there must be some circumstaniceraghan the mere
terms of the contract itself which renders relianoethe terms of the contract unconscionable’ séBéth Peden has drawn
the same conclusion, finding that ‘unconscionafilg more difficult to establish than a breachgofod faith obligation (or,
if it be different, a requirement of reasonablejie8hen Common Law Trumps Equity: The Rise of Goadltlr and
Reasonableness and the Demise of Unconscionalf@i®@s) 21Journal of Contract Lav226.

80569 (Sheller JA, Beazley and Stein JA).

8 para 35.

82 (2003) 128 FCR 1, 173-174; see also Windeyer Alpiple Communications Ltd v Optus Mobile Pty [2601] NSWSC
635.

8 Warren CJ ‘Good Faith: Where are We At?’ (2010)MBtbourne University Law Reviedé4, 356.

84 12009] NSWSC 1443, [31], with which Cowdroy J agrelé\ Retail Solutions Pty Ltd v St George Bank Limjg&i.0]
FCA 290; see also Hansen JKerllogg Brown and Root Pty Ltd v Australian Aerogpadd [2007] VSC 200; cfThiess
Contractors Pty Ltd v Placer (Granny Smith) Pty [(2600) 16 BCL 130.
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(a) The Back to Back Scenario

This would allow a head contractor to terminate donvenience a contract with a subcontractor, e
client exercised a terminate for convenience clavifethe head contractor. The author sees jaatifin for the

use of such a clause in such cases. Assuminghihafood faith obligation applies, and of courspesteling on
which definition is chosen, a head contractor @gérg such an option is acting honestly. Most peapould
find an exercise of such a power in cases liketthise ‘reasonable’, since otherwise the head aotdr would
be liable for obligations on contracts whose penfance is now superfluous, given the actions ottiemt. The
exercise of a termination for convenience clause leould not be arbitrary or capricious; it wouldtrbe
exercised for reasons other than those for whietai conferred. The head contractor would not bkimg a
windfall gain.

This conclusion is subject to two caveats. Firdiyat no action of the head contractor causedlikrat to
exercise its termination for convenience clausecssiif in fact the termination of the head contraets for
cause, questions might arise in such cases asdthartthe head contractor should, in effect, benadt to rely
on their own wrongdoing to cancel contracts witkittsub-contractors. Secondly, that the termimafior
convenience clause contain ‘appropriate’ compensator the work carried out by the sub-contractor,
expense incurred by the sub-contractor and nonhdefole, prior to the date of terminationlf this limit did not
apply, the possibility would exist that the par®erecising such a clause could get the benefit wiralfall gain,
particularly if the work done had been ‘encompassethe project. As long as the requirement aggplio the
head contract, it would need to apply to any sufitreats as well, since if it applied to the headtcact but not
the sub-contract, again the possibility of windfgdin arises, and the clause might then be usexth@ve
purposes other than those for which the power wagecred®

(b) GFC-Type Events

Sometimes, one party to a contract might wish ter@se a termination for convenience right becahsé
financial circumstances have changed for reasomsrgke their control. For instance, this affectedngna
contracts around the time of the (first?) globahficial crisis in 2008, where world events madarfoe more
difficult to obtain than expected, placing somejgcts in jeopardy. If so, would this be an exercid a
termination for convenience power in good faith?

If such events did occur, it would hard to arguat tihe party terminating because of a real changhdir
financial circumstances was not acting ‘honestifythat is all that good faith requires. Howevére party
should not be seen to be acting capriciously, p@uing to terminate based on such events, wherevidence
does not in fact disclose that the GFC has inifapicted on them, or is likely to do so. In othanrds, there
would need to be evidence that the claims made gemneine. Some analogy may be drawn here withsdase
which courts have exercised clauses in contractkingaperformance ‘subject to finance’. While space
restrictions preclude a detailed analysis of suaes, in a leading High Court decision in the fidléehan v
Jones”’ two judges suggested that the exercise of thenpser’s power to rescind the contract if they déind
finance satisfactory to them may be accompaniedHigation of reasonablene¥s. Similarly here, while it
would typically be justified for a contracting patb exercise a termination for convenience claemause of

8 This requirement would also be applicable to tker@se by the client of a termination for convertie clause in their
contract with the head contractor.

8 This conclusion is not inconsistent with my conigam earlier to the insurance context, stating tjad faith is a
particularly important obligation when facts are known to one party, but are to the other paitythe context of a ‘back
to back’ termination for convenience, the ‘fact® the risk that the head contract, and subsequenhb-contracts will be
prematurely terminated) are unknown to either party

87(1982) 149 CLR 571

8 Mason J discussed the purchaser’s obligation ¢tohanestly, or honestly and reasonably’ (588);90fl J stated the
purchaser was required to make ‘reasonable eff(B88); cf Gibbs CJ, who confined the obligatiorotee of honesty only
(581), and Murphy J, who denied any such obligasiball (597).

273



JICLT

Journal of International Commercial Law and Technology
Vol. 7, Issue 3 (2012)

fundamental economic or financial chanfege power should not be used capriciously or @iy i.e. should
not be used when the party in fact does not halegitimate concern about finances, and they arkisgeo
avoid contractual obligations for other businessoas, or where they do have concerns about fisangethey
are unrealistic or overblown.

(c) The Party Exercising the Power Has Just Found aeB&ption

Assume that after awarding a contract to a cordra@nd while that contract remains on foot, thient|
discovers a better option, for instance they hawed another contractor able to do the work atréwpiired
quality level, but for a substantially cheaper ericShould the client be entitled to exercise aiteation for
convenience clause in the original contract, ireotd take advantage of the better option now ptesgitself?

This is arguably the type of context where a gaathfrequirement could be of particular use. Ththar
would argue that the termination for conveniencergroshould be tempered by a requirement of godt,fand
that the exercise of a termination power in thesimstances would not be consistent with goodhfait would
be an arbitrary and capricious exercise of the ppwaeting in a way contrary to the spirit of thedenying
bargain between the original contracting partiés. the author’s view, this action would not be wzable,
though it may, according to my definition, be ‘hetidbehaviour. However, unless good faith is agplio the
contract, it would be hard for other legal doctsinie forbid this exercise of discretion — it wouldt be
considered ‘unconscionable’, at least accordinthéocurrent formulation of such a concept, to mehere one
party is at a special disadvantage, it is not adireof fiduciary duty, no question of estoppel asleading or
deceptive conduct arises. It is not contrary Miackay v DicKine of cases. However, cases suchegone
v Hately Godrey, Pierce Bell and Shiloh Spinnenay be useful, including considerations of whether party
exercising a power of rescission (albeit in diffégreontexts in those cases) would thereby obtaimdfall gain.
It might be argued that exercising a terminationdonvenience clause purely to engage a cheapémactor
might involve a windfall gain to the party wishitmdo so.

In Carr v J A Berriman Pty Lfl the High Court was faced with facts like theséefe a clause in a building
contract allowed an architect in their absolutecigon to give a contractor notice not to do mattr work.
The architect purported to exercise the power,ngivthe contractor notice not to do particular wdrlt then
engaging another to do the work. The High Couwrntbthis conduct was not authorised by the appreaty
wide language of the ‘absolute discretion’ foundhia contract® Fullagar J, with whom all other judges agreed,
found that ‘a power in the architect to hand ouewidl any part of the contract to another conteaiatould be a
most unreasonable powéf’.Commenting on the architect’s actions, Fullagsaid

A reasonable man could hardly draw any other imfegehan that the building owner does not
intend to take the contract seriously, that herépared to carry out his part of the contract only
if and when it suits hint’

Clearly, the High Court in this case did not apgro¥ such actions on the part of one party to draoh In
a case today, the author suggests that, similéily,High Court should not allow one party to exseca
termination for convenience clause merely in otdesubstitute one contractor with another for reasof price
etc. Allowing this behaviour would encourage pgtiin the words of the High Court@arr, to ‘not take their
contracts seriously’.

8 Again, this is not considered inconsistent with coynparison earlier with the insurance contextjrajathat good faith is
particularly important when facts are not knowrotee party but are to the other. Something likeFC@ not within the
knowledge of party but not the other.

% (1953) 89 CLR 327.

®1t is true that the judges found that such a teatidn at will might be okay if ‘very clear words/ere used to convey that
this was the parties’ intention (347); however widispect, the words of the contract there were beopd, conferring the
architect with ‘absolute discretion’ to direct clgas in scope of work, yet these very broad wordewa the author’s view,
read down to not include an exercise of which tighHCourt expressed discomfort.

92347.

% 351.
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6. Conclusion

This paper has considered the increasing usermfriation for convenience clauses in contractsthat context,
is has considered the contested concept of ‘gatid fand the extent to which such an obligation sloe should
apply to a contract. It has been argued that timeapt should include an obligation not to acteasonably
and/or arbitrarily, and that the exercise of a feation for convenience power does, in some cdsesch the
obligation of good faith. Far from creating unegémty and undermining parties’ bargains, recognitid good
faith reflects the actual expectations of contragparties, and there is much sense, as well &@)isn having
the actual expectations and attitudes of contrggiarties reflected in, and not contradicted bg,légal rules of
contracting’

goooo
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% Interestingly, of the many parties to contractsoitihe author has spoken to regarding rightsrinitete for convenience,
most have agreed that termination for conveniendée back to back context, and for GFC type evésts, their minds a
reasonable exercise, but generally the view is ahparty should not be able to exercise such & rigirely because they
have found a cheaper contracting option. If thgaleapproach | favour on this issue were adopteah,tlit would be
consistent with the general (though of course motarsal) expectations of contracting parties.
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