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Abstract: The concurrent evidence procedure, informally knasn‘hot tubbing,” is a method of
eliciting expert witness testimony that efficientfyms to educate the finder of fact so a just
conclusion of the case is obtained. With expedsfboth sides of the litigation testifying at the
same time, opportunities abound for such resulhe basic practice starts with each expert's
opening statement of findings, judges then elicgiveers from the expert’s directly, the experts have
an opportunity to question each other and challghgeother’s findings, and finally, the attorneys
from either side have an opportunity to clarify acrss-examine all the experts. This paper
explores the possibility of the procedures usefgnender the scope and structure of the Federal
Rules of Civil Procedure and the Federal Rulesvidi&nce in federal courtrooms across America.

Experts do shade their opinions, overstate theagatt of their opinions, use unreliable
methodologies or rely on unproven theories, sersecenduits of inadmissible evidence and
occasionally lie in the service of their cliefits.

Parties already exert substantial influence ovepesk witnesses, often paying them handsomely
for their time, and expert witnesses are, unfortetyaand all too frequently, already regarded
in some quarters as little more than hired géins.

If we ever need an expert on licking ourselved) gige you a calf’

I. Introduction

“This is war!” The catchall phrase is used by lawg/across the United States to describe the ¢uadaersarial
process. While macabre, most of us begin to embthe concept; we use it to strengthen our witstkwo
tirelessly, and train ourselves to dominate our petition. The question we must now ask is, “isr¢ha better
way?” Nowhere is this better answered than thrabhghbattle of experts in a civil trial. Rarelyeahese experts
testifying about totally different methodologies studies; instead, it is a battle of opiannFederaI courts are
sometimes ill-equipped to discern which of thesgeets should be relied upon, and our adversargsysdbes not
lend itself to a perfect understanding.

The Australian concurrent evidence procedure, médly known as “hot tubbing,” may provide an
excellent opportunity for a court to more thoroyghinderstand the issues between, and testimongxpkrt

! This paper could not have been accomplished wittreisupport of several people. For providingwitéd countless hours
of support, guidance, confidence checks, and imlaé&iadvice on piecing the paper together, Profelsgela Laughlin - you
are my hero. Additionally, without the generosifyllr. Gary Edmond and Dr. lan Freckleton, this papeuld have never
seen the light of day; warmest regards to my nemdis “Down Under.”

2 Perrin, Timothy L.Expert Witness Testimony: Back to the Fut@&U. Rich. L. Rev. 1389, 1418-20 (December 1995).

3 Pace v. Swerdlows19 F.3d 1067, (10th Cir. 2008).

4 Murphy, Eddie, voice of Donkehrek 2 DreamWorks SKG (May 19, 2004)

® In the case of expert testimony, the pitting oé @xpert against another is a widely discussedqhenon.See generally
Walter W. Miller, Jr.,Bankruptcy’s New Value Exception: No Longer a Necgsst B.U.L. Rev. 975, 997-98 (December
1997) (discussing the problems with experts taldngextreme position); David J. DamiaRiroposals for Reform in the
Evaluation of Expert Testimony in Pharmaceuticals®ldort Casesl3 Alb. L.J. Sci. & Tech 517, 527 (2003) (disdéngsthe
danger that conflicting views between experts malyaece the “junk scientists” testimony); and JoaAndlbers, et. Al.,
Toward a Model Expert Witness Act: An ExaminatiothefUse of Expert Witnesses and a Proposal foorRef80 lowa L.
Rev. 1269, 1276-77 (1995) (in discussing expertegisireform, the report states, “[bliased expetinesy . . . is particularly
troubling . . . . the result is a courtroom balt#ween experts that overemphasizes disagreelaettdeprives the fact finder
of any helpful consensus in a specialized field.”).
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witnesses. This paper aims to provide a basic rgtateding of concurrent evidence, the procedures s
Australia, and some of its goals and successeson8eit discusses the Federal Rules of Evidenederal Rules
of Civil Procedure, and how these rules would peland perhaps encourage, the use of concurrentémsgdin
American courts.

2. The Australian Concurrent Evidence Process

Concurrent Evidence is simply a newer method dfitelg expert witnesses’ testimony in the courtrodnThe
procedure moves away from the strict adversarigdcti and cross-examinations, to a more cordial @meh

discussion of the issues in which two or more etspéom each sides testify at the same timerior to a
description of how the procedure takes place, ¢agler must be aware of two issues. First, the nihajf civil

cases tried in Australian courtrooms are done shout the use of a jur§/. Second, no statutes dictate exactly

how the concurrent evidence procedure is to takeeplithin a triaP With these concepts in mind, the following
is a general explanation of how the process is irs@distralian courts.

Although distinctions exist among the courts theg the concurrent evidence procedure, most caemts t
to follow the same initial steplé). First, a court will typically require each expéstprepare a written report and
exchange that report with the opposing party’s Elx;;n)e11 Then, at the trial, all experts on a particuksue are
jointly sworn in, which is then typically followelly the court announcing an oral synopsis of thasaegreed and
disagreed upo%? At this point, the procedure tends to become tEswrete among the various courts; the
distinctions seemingly stem from judicial discretimore than anything eldd.

Some courts allow each expert to provide an “oppstatement,” which is essentially an overviewhs t
expert's opinions, methods, and experiences, ds redate to the issue at hahd. After each expert has opened,

5 Freckleton, lan, and Selby, HExpert Evidence: Law, Practice, Procedure and Adegca. 489-90, 4th ed., Thompson,
2009. Dr. Freckleton notes that the proceduretegaetime between the years of 1980 and 1985.

" See generallyElizabeth Cheesemahlot Tubbing: Concurrent Expert Evidendgar News: The Journal of the NSW Bar
Association, p. 54, 57 (Summer 2006-2007), avalathttp://www.nswbar.asn.au/docs/resources, gk “Bar News: the
journal of the Bar Association” link, then selecutSBmer 2006-2007” PDF (last accessed March 25, 2009)

8 Gary Edmond,Merton and the Hot Tub: Scientific Conventions axpert Evidence in Australian Civil Procedure
(publication forthcoming), 72 Law and Contemporamphl®ems 1, 3 (Spring 2009%ee also Fairbairn, John|ntellectual
Property Litigation in Australiar5 Def. Couns. J. 142, 145 (April 2008) (“[c]ivilgreedings in Australia are generally heard
by a judge sitting without a jury. In particulguries are, as a matter of practice, not availablavil proceedings . . .”). The
lack of juries in majority of the experiences witie “hot tub” definitely takes something away frisusefulness in America.
However, the lack of juries in Australian proceddi@es not mean the procedure could not be usewim of a jury, it is
simply beyond the scope of this paper to entett@radditional procedural problems it would brifgpat.

9 Federal Court of Australia, Federal Court Rules, ©8dé\, Rules 1, 3 (January 1, 2009), available at
http://www.comlaw.gov.au/ComLaw/Legislation/LegislatinstrumentCompilation1.nsf/0/F7A5650E1149E57 CCAZHD
058A3D/s$file/FederalCourtRulesV1.pflast accessed March 12, 2009) (permitting exggsttmony in concurrent manner
only in non-jury cases, but otherwise leaving maruigresentation to judicial discretion); Adminmeive Appeals Tribunal
(AAT), An Evaluation of the Use of Concurrent EvidencdaAdministrative Appeals Tribundlovember 2005 at p. 10
(citing AAT Act 1975 §33(1)(b)), available at

http://www.aat.gov.au/SpeechesPapersAndResearchi@legeaT ConcurrentEvidenceReportNovember2005 (pakt
accessed March 12, 2009) (noting that “a proceebigfigre the Tribunal shall be conducted with dkelformality and
technicality . . . as possible . . ."”); and supoterd, Edmond at 7 (Dr. Edmond notes, “[v]ariationpractice reflect not only
institutional traditions and rules (or lack of rsje@ssociated with the different courts and triltlsiirawhich concurrent
evidence is received . . .").

191d., at 15, AAT at p. 15; and infra note 10.

11 peter McClellan, Chief Judge at Common Law, Supremet@d New South Wales, address Before the Mediaim Law
Conference  Law Institute  Victoria: Concurrent  Expert Evidence p. 15(November 29, 2007),
http://www.lawlink.nsw.gov.au/lawlink/Supreme_ Colirtéc.nsf/vwFiles/mcclellan291107.pdf/$file/mcchii291107.pdflast
accessed February 21, 2009); and supra note ®0afciting the Australian Law Reform Commission (20806.116). See
also, supra note 3 (citing Justice G. Downes ARipblems with Expert Evidence: Are Single or Coyspéinted Experts the
Answer? 15 Journal of Judicial Administration 185 (20Q6&he “expert report(s)” are then used by opposmperts to
distinguish which issues they agree and disagrea,upen it is frequently the case that the codlitrequire the experts to
confer and generate a “joint report” (a topic foother paper); all of which is intended to resuliniarrowing the issues of
disagreement.

121d., McClellan; and supra note 8, AAT at p. 15.

13 See generallgupra note 5, at 489 et seapd supra note 7, Edmond at 5-7.

14 Supra note 6see alspsupra note 12.
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the next step is typically a session of court-dedaquestions to the independent exp%srt§ome courts prefer not
to give the experts an opportunity to provide apeiting statement,” and instead proceed directty guiestioning
the individual expert%f5 In nearly all courts, the experts respond todbert’s questions directed to them and to
the other experts; additionally, frequently the ertp may ask follow up questions to one anothexnireffort to
test and challenge the other’'s methodology anditmmei;r%7

Although distinctions exist in the process, theorgeys for each side still have a valuable rolghia
concurrent evidence process. For instance, orieeoprocedure’s foremost advocates, Justice Pet&ldHan,
says that when he presides over the process, fisglunay also ask questions during the courseeofligcussion

to ensure that an expert’s opinion is fully artateld and tested against a contrary opini]c?nlh other courts, with
an exception for objections, attorney involvementimited to the end of the court’s and expertsi;elinhangel.9
At which point, these courts ordinarily allow atteys from opposing sides to ask their experts aglieand
unanswered questions, as well as an opportunitydss-examine the opposing party’s expert witne¥ethe
process resumes from the beginning until all ofi$sees at hand are thoroughly examined by thet.&bur

The proponents of concurrent evidence find thatpfloeedures, as laid out above, prove to be actafée
tool in eliciting the experts’ knowledgzg. For instance, Justice McClellan observes that tpacity of the judge
to decide which expert to accept is greatly enhdsit® He also suggests that writing a judgment is siieg!
because all of the expert testimony on a particidsne is located in the same place in the trgptscof the
hearing?4 However, as noted above, because the processt igniform throughout the courts that use the
concurrent evidence process, some find it to bédaogve and unmanageab%g. No matter which side of the

fence the attorneys or judges fall upon, most wagjcee that it is necessary to develop more spauiithods for

conducting the procedure so that all parties inedlwill know in advance how the testimony will tatxletce.26

3. The Philosophy behind the Procedure

The origin of the concurrent evidence procedural ugeAustralian courts stems from a desire to fiagreliable
and objective expert testimoﬁZ/,(b) solutions to the problems judges face in usideding the difficult issues
that come before judgéé,and (c) ways to improve judicial eﬁicien%?/.

15 Supra note 5, at 490.
13 Supra note 8 AAT, at 15; and, supra note 10, Mé&3el

Id.
18 Supra note 10, McClellan at 16ee alspsupra note 13, Dr. Edmond, Dr. Freckleton, ans. @heeseman, note that Justice
McClellan has been a staunch supporter of the cosrtuevidence procedure in his courtroom and plyblic
22 Supra note 8, AAT at 16; and supra note 10.

Id.
21 peter McClellan, Chief Judge of the New South Whkesd & Environment Court, address before the XIXrBiial
LawAsia Conference 2005 Gold Coast March: Expert ¥éses: The Experience of the Land & Environment Gafudew
South Wales (March 20-24, 2005),
http://www.lawlink.nsw.gov.au/lawlink/lec/Il_lec.fiswFiles/Speech_21Mar05_CJ.doc/$file/Speech_21Mapddo¢p. 18
(last accessed February 21, 2009). In complexscageere multiple sets of experts will need toitgsd different matters, the
court will begin the process with each set of etgby swearing the experts in and proceeding agitlesl above. Supra note
5, AAT at 10-11 (citingn re Coonawara Penola Wine Industry Association,|fR001] AATA 844).
22 Supra note 10, McClellan, at 16 (“provided everyanderstands the process at the outset, . . . ithadifficulty in
managing the hearing.”).
2d., at 17.
*d.
% Supra note 7, Edmond, at p. 28. Dr. Edmond g$ifev do the new procedures work in situations étss-accomplished,
less-experienced, and less-enthusiastic judges@nchissioners?’see alsold., at 33, noting further, “lawyers tend to dislike
the concurrent evidence procedures, especiallidibsyncratic ways in which they are implementedhsy various institutions
and individual judges.”
% Supra note 8, AAT at 60 (“[i]t will be necessary. that they contain a clear set of procedureshie CE process. In
particular, the guidelines must address the ratesexpectations of the Tribunal members, repretieasaand experts in
relation to giving evidence concurrently.” Notitigat making a set of procedures will “assist to entile taking of concurrent
evidence as consistent and efficient as possible.”)
27 Supra note 10, at 9 (“The aim of the changes bas kb encourage the integrity and reliability xpert evidence.”
2|d,, at 7-8. Acknowledging the growth in complexitiyexpert litigation and that many court’s are “ayltribunal”, without
any expertise, but is required to resolve a dispatereen persons who may have expertise at thegtitgvel of a particular
scientific or professional discipline.”
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A. Reliable and Objective Experts

“[T]he difficulties with the integrity of expert édence when a court is required to resolve a déspatve been

recognised for a considerable period of time.”Justice McClellan then cites to an article writtey Justice

Learned Hand, in which Justice Hand discusses it ditributable to the expert when called in tbeeasarial

processg.l As far as expert witnesses are concerned indkeraarial trial, Justice Hand states, “there aredg

historical reasons why this third method has sewj\but they by no meanssjustify its continued texise, and it
is, as | conceive, in fact an anomaly fertile ofamypractical inconveniencé” A legal scholar and student of
concurrent evidence, Dr. Gary Edmond observed“ibater the last decade, English and Australiangies! have
become increasingly anxious about the quality gfegixevidence appearing in courts, particularlyhiair civil-

justice systems?‘3 Dr. Edmond finds support from a study which répgudges “identified partisanship or bias
on the part of expert witnesses as an issue abloichwhey were concerned and in respect of whiely thought
that there needed to be chana‘é.’Additionally, the New South Wales Administratidpeals Tribunal mentions
expert witnesses’ integrity as one of the reasaérial its utilization of the concurrent evidencegadure in their
courtrooms>  On the other hand, opponents of concurrent eeeldnequently argue it is difficult, if not
impossible, to prove an expert failed to upholddritier oath of objectivity and question if objeiti by any one

witness even matterS,

In respect to concurrent evidence, not much liteeatexists in favor of the opponents’ position that
objectivity cannot be tested. However, Dr. Edmatates, “[a]ll experts are (and expertise is) mordess
aligned, subjective, interested, biased, and depertf He then adds that the bias and how it “affeces th
reliability of expert evidence is a fundamental bamplex issue®® Dr. Edmond calls the implementation of the
concurrent evidence process into question, statiagyprocedural reforms “offer limited hope for iroping the
reception and treatment of expert evidentéde also discusses the role of the partisan exgtating, “[nJot only
do these concepts have limited analytical utilliyt there is little evidence to suggest that adwéabk bias is
deliberate or consistently detrimental to legakfice.”® Additionally, in an interview conducted by Dr. dnd
about the partisanship in the concurrent evidemoegulure, a Barrister replied, “I think the judigiajets overly
concerned about trying to find an expert that diestist.”** Thus, the opposition seems to be that getting int
the heads of experts to discern their objectiveigssitright impossible and unnecess#ryRegardless of where
one stands in respect to concerns about experttolife, the court’s ability to understand infornat presented
by experts is paramount to the concept of justice.

2% Supra note 20, at 6.
0., at 7.
$d.
%21d., citing Hand, Learned, Justice, “Historical anddical Considerations Regarding Expert TestimonyHabvard Law
Review 40 (1901). Note also, Justice McClellan diteseveral other authorities in support of thisgasition.
33 Supra note 7, at 2 (citing Dr. lan Freckleton sre Reddy & Hugh Selbpustralian Judicial Perspectives on Expert
Evidence: An Empirical Studgt p. 113 (1999) (stating judges “identified =atiship or bias on the part of expert witnesses as
?An issue about which they were concerned and pece®f which they thought that there needed tohamge.”)).

Id.
% Supra note 8, AAT, at p. 6 (citing, Peter Heedistice Expert Evidence: The Australian Experienaddress before the
World Intellectual Property Organisation Asia-Pacolloquium, New Delhi, February 6, 2002, whontum cites to Lord
Woolf, Access to Justice, Interim Report to the Lord Chiémicen the Civil Justice System in England and WatMSO,
London, 1995, p. 183, “Today they are in practicechguns. There is a new breed of litigation leegpn, whose main
expertise is to craft reports which will conceaytdwing that might be to the disadvantage of thiémgs.”)
36 Supra note 7, at 1%ge alspGary EdmondAfter Objectivity: Expert Evidence and Procedurafétm 2003 Sydney Law
5eview 8 (discussing the limits of expert objectjiyit

Id.
38d. (citing Yearly, SteveriThe Relationship Between Epistemological and Sagiicéb Interests 13 Hist. & Phil. Sci. 353,
375 (1982)).
%91d. (citing Daston, Lorraine and Galison, Pet@bjectivity, (2007) (discussing the socially contingent nanfre
“objectivity™)).
“O1d.
411d., at 31;see alsdd., at 32 (expert witnesses’ views on partisanstige the split in their opinions: one flatly statifigm
not getting instructions saying you've got to saig or say that[]” and another stating, “[c]ertginvhen you act for a party,
and they’re present, and you know you’re being pgad feel a little bit more heat to give the evide that
you've prepared.”)
“2 Supra note 35.
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B. Understanding the Expert:

In a world of rapid advancements in nearly evesaanf expertise, it is unimaginable for anyone aweha full
understanding in any particular field, let aloneesal or many. Justice G.L. Davies from the CadirAppeals in
Queensland, Australia, has stated:

Scientific and technical evidence has increasedméiically [since the 1960's] both in its
frequency and its complexity; and the difficulty eotrier of fact, whether judge or jury, in
understanding and consequently in assessing thebiktly of such evidence, though not a new
problem, has now become a critical one. ... Theradw a good deal of such evidence that is
quite beyond the capacity of most judges to undedstAnd in many cases in which a judge has
some capacity to understand the evidence, he omélhéack the capacity to decide between
competing opinions. Nevertheless, here and elseygtges continue to decide such questions
on the apparent assumption that they have the égpiamcdo s0.43

The Administrative Appeals Tribunal (AAT) study eetthat concurrent evidence was a byproduct of
procedural reform aimed at assisting the fact findeunderstanding the experts’ testimo‘ﬁ'y. Furthermore,
United States District Judge Marvin Garbis may hauenmed up this concern the best as he stated,tHa]
threshold, it is appropriate to recognize that¢hallenge or problem of educating a judge who maygborant
(or, better said, uninformed) about a subject sdsis neither new nor confined to matters tecfgiodﬁ).”A'S He
continues, “[iJt is impossible to make every judge,any judge for that matter, an engineer, chemisysicist,
surgeon and biologistﬂf

The proponents of concurrent evidence acclaim theqalure for the accessibility it provides to thpets
and their knowledgé.7 In an article promoting the use of concurrentlemce in Ireland, Justice Philip O’Sullivan
recounts his first experience with a medical negige case in which he analyzed several expert sg&s
opinions to the best of his ability, colorfully aakwvledging, “I did this as best | could but | hawesay my supply
of commonsense told me that there was no easy vousb solution and | was left feeling like an iméekual
pygmy looking up at two giants: from that vantagénp one simply cannot tell which of them is taléf After a
short discourse on the concurrent evidence proeedud its benefits, Justice O’Sullivan concludedt the
believes the process would in fact benefit his gleni making process and that the rules of his cstuould be
changerf’.9 Judge McClellan notes that the ability to obseghgewitnesses’ interactions between one anotheér an
to be able to ask qouestions of the witnesses, thattithe capacity of the judge to decide whichexxpo accept is
greatly enhanced® Likewise, Dr. Freckleton discusses a case in ke court commented about its use of the
concurrent evidence procedure to differentiate betwtwo expert witnesses, concluding, “I consider i
appropriate to record how helpful | found it to.he . There is benefit in a more investigative &ass adversarial
approach.51 Additionally, the Western Australia State Admtragive Tribunal notes that one of the benefits of
the process is that it “enables the Tribunal togaclear understanding of the different opiniohthe experts . .

43 SeeMarvin J. GarbisAussie Inspired Musings on Technological Issueskamigaroo Courts, Tutorials & Hot Tub Cross-

Examination 6 Green Bag 2d 141, 142 (Winter 2003) (citing ®hAvies,The Changing Face of Litigatio® J. Jud. Admin.

179, 188 (1996)).

4 Supra note 8, AAT at 7 (citing Australian Law Refo€ommissionManaging Justice: A Review of the Federal Civil

Justice SystenReport No. 89 (31 December 1999) (“Present hegmiagtices do not always allow experts to fully

communicate their opinions to the decision makgr.”)

45 Marvin J. Garbis, American Law Institute-AmericBar Association Continuing Legal Education ALI-ABA @se of

Study, September 18-19, 2003, Trial of a Patent .C3m®me American and Australian Judicial ApproacheSdientific and

Technological Issuep. 477, 482.

“®1d., at 484.

47 See generallysupra note 6; and supra note 4, Edmond at 27-29.

8 O’Sullivan, Philip, J.A Hot Tub for Expert Witnesse2004 4(1) JSIJ 1 (2004), available at

DQttp://www.qualperiodicals.orq/disp.php?puszLmiieStudiesHnstitute+JournaI&vrzZOQlast accessed February 22, 2009).
Id.

50 Supra note 10, McClellan at 17.

51 Supra note 5, Freckleton at 493 (quotitey Temple and Repatriation CommisgidB01] AATA 490).

52 \Western Australia State Administrative Triburlguide for experts giving evidence in the StatmiAtstrative Tribunal

brochure available dittp://www.sat.justice.wa.gov.au/ files/Expert_Eamde_ Brochure.pdflast accessed February 22,

2009).
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On the other hand, some judges have found thagusia procedure in particularly difficult cases is
unhelpful, and even burdensome, to their understgraf the cas& For example, Judge Hoffman of New South
Wales notes that the experts’ disagreement on igahmatters in a case was so great that neitheerjdimt
conference nor the concurrent evidence proceduees successfill Mr. Lindsay, of the Administrative Appeals
Tribunal, noted that the use of concurrent evideimcanother case “clarified some elements of tHéemint
diagnosis but still left the tribunal with the taskresolving the differing opinions‘r’.5 Since the procedure may
not always improve the court’s understanding of éxgerts’ testimony, the question must be askedy?wh
Perhaps the best answer lies within the AAT’s stwdyich suggests the difficulties nearly always eodown to
the court's management of the system and the paatits’, both legal and expert, willingness to cege with
the procedurésf3

C. Judicial Efficiency

The proponents of concurrent evidence find thatrwiie procedure is used properly, it is a welcoowd and it
streamlines the experts’ role in the courtrodmin the words of Justice McClellan, “[i]t is als@nificantly more
efficient. Evidence which may have required a namdf days of examination in chief and cross-exatiom can
now be taken in half or as little as 20% of theetiwhich would have been necessasrgg/.’ln the New South Wales
study, the authors note “the process can save timmémizing the time spent on preliminaries anawaihg the
key points to be quickly identified and discussad.”Additional support is found directly from the NeSouth
WalesCivil Procedure Acbf 2005, which ensures the use of the concurredeage and states, “[tlhe overriding
purpose of this Act . . . is to facilitate the justiick and cheap resolution of the real issugkéarproceedings.

Even with all of the procedure’s potential to sdiwee and money, some unease exists about its use fo
these purposes. In the case of concurrent evideves the most loyal proponents have been knowmaim
about the weaknesses of the procedure and taksmraatavoid advocating its usefulness in everyeetit)nf51
The AAT study concluded that among the benefitscaficurrent evidence, several concerns exist abwut t
procedure’s efﬁciencyg.2 The more prolific concerns rested upon poterttigher cost to the parties, lack of

uniformity among the different judges and courts] a lack of support from the participaﬁ%sAdditionally, Dr.
Edmond notes in his article, “at present thereraraeady means to determine which cases will predbese
savings or how “quicker” and more “cost effectiyastice should be assessed against more refracatugs such
as fairness, accuracy, or institutional Iegitima%. Even Justice McClellan seems to warn his audiénca
roundabout way, as he states, “provided everyoderstands the process at the outset, in partithdait is to be
a structured discussion designed to inform thegualyd not an argument between the experts and ateapthere
is no difficulty in managing the hearingﬁ.5 Through recognition of these concerns, whereptioeedure is to be
used, the judge should have a firm grasp of iteustdnd its potential pitfalls, and carefully sorize the case to
decide if the procedure is truly appropriate.

53 Supra note 7, at 27-28.

541d., at 27 (citingSynergy Envt'l. Planning v. Cessnock City Council (Nq2005) 156 N.S.W.L.R. para. 9, available at
http://www.austlii.edu.au/au/cases/nsw/NSWLEC/2086/tixt (last accessed March 1, 2009)).

51d., at 27-28 (quoting frorRezk and Australian Postal Corporati¢®005) 67 A.L.D. para. 51 (AAT), available at
http://www.austlii.edu.au/au/cases/cth/AATA/2005187(last accessed March 1, 2009)).

%% 1d., at 27-28see generallpupra note 5, AAT at 51-54.

5" Supra note 10, McClellan at p. 8; supra note 4, duiat p. 17; andee generallgupra note 2.

%8 Supra note 9, at 17.

% Supra note 8, AAT at p. 9 (citing New south Walasy Reform Commission, Report 109—Expert Witnessase 2005,
http://www.lawlink.nsw.gov.au/lawlink/Irc/ll_Irc.rifpages/LRC_ri109toat 6.56).

50 Supra note 9, at 4 (citing Civil Procedure Act, 20956 (N.S.W.)).

51 Supra note 5, at 494 (quoting Judge Davies “whilsthot tub method has some advantages over tisegs of calling
expert witnesses as part of each party’s casemiains, in substance, a partisan procedure whigla lhégh risk that
adversarial bias will distort the result.”); andsainote 5, AAT at p. 15 (the study lists “Critefaa identifying suitable
matters for CE”, suggesting that those conductiegsthdy understood that not every case involvirngees is an ideal
candidate for concurrent evidence) (emphasis added)

52 Supra note 8, AAT at pp. 59-61.

531d. (the report states that “it will be important twsare that Tribunal members are provided with imi@ion and training in
relation to selecting matters where CE may be sieitaihd the procedure for using CE at hearing[.fhike the procedure
more effective).

54 Supra note 7, at 21.

% Supra note 10, at 16.
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4. The Federal Rules and the Use of Concurrent Eviahce in the United States

A. Federal Rules of Evidence

Several rules in the Federal Rules of Evidence EFRire of importance in discussing whether a ceoart hear
expert witnesses’ testimony in the form of concarrevidence. First, Rules 611(a) and 614 providelfe court
to direct testimony as necessary and to questiemtinesses directly. Second, Rules 702 and 7@@liacussed
in an effort to give credence to the idea that #estralian courts are not alone in their concermuab
understanding the expert’s testimony. Third, Rull2 is explored to emphasize the overriding purpdske FRE
and why concurrent evidence fits squarely withimsthaims.

(i) Rules 611 and 614

The court has a duty to manage the manner in whittesses are called and what information, witl@ason, is
to be admitted before 9 Although this concept seems fundamental, the drarof the FRE ensured its vitality
through the incorporation of Rules 611 and 814Rule 611 commands that the court use “reasoruaisigol over
the mode and order of interrogating witnesses amdemting evidence” in an effort to make the testiyn
“effective for the ascertainment of truth,” and*&oid the needless consumption of timee[é.i]”Additionally, Rule
614 permits the trial court to call and interrogaitnesses, with a caveat that the court permiitsaaties to cross-
examine the witnesség.

The Advisory Committee Notes (“ACN”) advance theope of Rule 611 by stating, “[ijt covers such
concerns as whether testimony shall be in the foirenfree narrative or responses to specific goesti[. . . ] and
many other questions arising during the course tifahwhich can be solved only by the judge’s coomsense
and fairness in view of the particular circumstaniéd The Rule does not dictate exactly how far a tr@drt
may go in exercising this discretion; however,sitwidely understood that the court has an inherigfi to
“question witnesses, elicit facts, clarify evidersoed pace the trial™  In the same vein, the Ninth Circuit has
found a trial court does not abuse its discretiaden Rule 614 by “questioning the expert witnessiterown
accord.”® The Ninth Circuit adds, “[i]t is entirely propéor the court to question witnesses in order taifgla
guestions and develop facts, so long as questimn&i@prejudicial in form and tone, and the cowes not
become personally overinvolved® Of course Rules 611 and 614 do not completelyisemv the concept of
concurrent evidence; thus, a shift of focus towanésexpert’s role in the FRE is necessary.

(ii) Rules 702 and 706

No discussion about expert testimony under Rule Wo8ld be complete without some discussion aboet th
Dauberttrilogy.74 The Supreme Court iBaubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993), and its
progeny, replaced the longstanding test that exigstimony had to be “generally accepted by thewvaait
scientific community[]” to be admissibl€. The DaubertCourt found that the recently promulgated FedRrdes

of Evidence superseded theye test and the Rules required the trial judge tcstee that any and all scientific

% See generallyFed. R. Evid. 102, 611, and 614 (Vernon 2007).

®7|d., at 611, 614.

%\d., at 611(a).

®1d., at 614.

O Fed. R. Evid. 611 (ACN para. 2).

"L Cranberg v. Consumers Union of the U.S., 1786 F.2d 382, 391 (5th Cir. 1985) (citiRgiz v. Estelle679
F.2d 1115, 1129 (5th Cir. 1982jodified 688 F.2d 266 (5th Cir. 1982)ert denied460 U.S. 1042, 103 S. Ct.
1438 (1983)).

"2 United States v. Velasques-Ramji@¥9 F.2d 789, 795 (9th Cir. 1979) (citibgited States v. Landd591 F.2d
36, 39 (9th Cir. 1978)).

"1d.

" Kumho Tire Co. v. Carmichagb26 U.S. 137 (1999)toiner v. General Electric Cp522 U.S. 136 (1997); and
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993).

5 Bruce AbramsorBlue Smoke or Science? The Challenge of Assesspagtise Offered as Advoca@R
Whittier L. Rev. 723, 731 (Spring 2001).
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testimony or evidence admitted is not only releydwott reliable.*® In the second case of the serigginer v.
General Electric Cq.522 U.S. 136 (1997), the Court determined thatpfoper standard of review for a trial
court’s ruling on the admissibility of expert testiny is the “abuse of discretion” standglzdl'hen, inkumho Tire
Co. v. Carmichael526 U.S. 137 (1999), the Court extended Beubert analysis to “all expert testimony
provided under Fed. R. Evid. 702, These cases form the “gatekeeping” function ef jtidge, a role that is
often times exercised during pre-trial motions &edrings known a@auberthearings7.9 The ultimate aim of a
Dauberthearing is to ensure an expert “employs the sawa bf intellectual rigor that characterizes thagtice
of an expert in the relevant field® The issue then arises, how is a trial court terteine whether an expert
meets these admissibility standards?

Typicallgl, aDauberthearing originates after a party files a motiorimnine to challenge another party’s
expert witnes§! Upon this motion, the trial court has broad détion in how it will determine the admissibility
of the proffered expeﬁ? This discretion grants to the court the powef'rtde on aDaubert motion on the
pleadings, reports, affidavits, and memoranda of \eithout actually conducting an evidentiary hegr‘fﬁ?’
However, it is customary and “highly desirable” foe court to conduct an evidentiary hearing beeatuallows
the “parties to present expert evidence and conduss-examination of the proposed expert, thustass the
court in its gatekeeping functioR. Regardless of the method used by the court, tderesult is that “[e]xpert
opinions derived from methods recognized as validtrbe admitted. Opinions derived from methods dha not
so recognized may be excludéd.”

The court’s concern in using Rule 702, similar batt of the Australian courts, is to assist in the
understanding of the issues at controvg?syRule 702 states, “[ilf scientific, technical, other specialized
knowledgewill assist the trier of fact to understand thedariceor to determine a fact in issue . . . [the expert]
may testify thereto in the form of an opinion ohetwise . . A (Emphasis added) The ACNs acknowledge that
not all expert conclusions will be agreed upon, #rad it is up to the court to ensure that an esgézstimony is
not excluded “on the ground that the court beliemas version of the facts and not the ott8r The ACNs, and
more importantly the rule, never discuss how thpeets testimony is to be taken. However, the AGNs
mention a case in which the 9th Circuit Court ofpApls upheld a trial court’s decision that “repdbt@rdered
the experts to explain the reasoning and methodsriying their conclusionsl]”, by the use of affids.2° The
main issue before the Court was the validity angedlvity of the experts’ scientific methods; hovesy an
argument lies within that a judge has a fair amoaintatitude on how best to use the expert's testi;to
understand the information presen%gd.Similarly, the availability of court appointed erts also lends some
credence to the idea that a court is free to egpldternatives to understanding an expert's testymend the
nature of the claims in front of the codt.

8 Supra note 73aubertat 589. The Court also provided four non-exclugaaors to assist the trial court in determinihg t
reliability of an expert’s theory: whether the thggoan or has been tested; has been subject tagyéew or publication; has a
known or potential error rate; and has a geneval lef acceptance in the communitid., at 593-595.
" Supra note 73Joinerat 139.
8 Stan Bernstein, Susan H. Seabury, and Jack FawiliThe Empowerment of Bankruptcy Courts in Addressingriiial
Expert Testimony80 Am. Bankr. L.J. 377, 383 (Summer 2006).
1d., at 391; supra note 74, at 391; and Robert A.ikémm, Evidence 29 Tex. Tech L. Rev. 659, 671 (1998) (citbgubert
v. Merrell Dow Pharm., In¢509 U.S. 579 (1993), “[o]verall, the task foatrjudges is not to determine whether the proffered
evidence (the conclusion) is correct, but whetherscience (the underlying principles and methagglés valid enough to be
reliable.”).
:i Supra note 77 (citingumho Tire at 152).

Id.
82 David F. Herr, and Catherine Ahlin Halverson, Amari Law Institute-American Bar Association Continuiregal
Education ALI-ABA Course of Study, February 14-1809, Opinion and Expert Testimony in Federal aradeS€ourts-
Appellate Review of Expert Testimppy451, 479 (citindkumho Tire at 152).
83 Supra note 77, at 389-90.
81d., at 390.
8 Supra note 74, at 733 (citifzaubert at 590-97).
8 Fed. R. Evid. 702%ee alsesupra note 32-33.
871d., at Rule 702.
8 d., ACN, at para. 15.
22 Id., ACN at para. 17 (citin@laar v. Burlington N.R.R29 F.3d 499, 502 (9th Cir. 1994)).

Id.
1 Fed. R. Evid. 706.
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The use of court-appointed experts is authorizetltrily under Rule 7082 Although the rule and the
ACNs following it fail to explain where the appaimént is best used, several cases provide suffioisight. For
instance, a bankruptcy court noted that “[ijn laayeparticularly complex cases, the Court may apipai fee
examiner pursuant to 8§ 105 or Fed. R. EVi@i6(a) to assist the Court in carrying out itsieut”™ It concluded
that in the case at hand, “the magnitude of the fie¢his case and the importance and complexith@fjuestions

., make it necessary and appropriate to appoin’, an exper?.4 In another case a trial court appointed an

expert because “the court found the evidence caimagifibromyalgia to be confusing and conflictin%gf" The
appellate court reviewing the case found it wasdppropriate occasion to appoint an independergréxp assist
the court in evaluating contradictory evidence dlaouelusive disease of unknown caude.”

In a recent case, the 7th Circuit reversed and méeth a case to the district court where the trdbg
failed to appoint an expert under Rule 706; theiopi stated:

Turning to the technical statistical evidence (et data themselves, which for the most part are
uncontested, but the inferences drawn from thenthieyuse of statistical methodology), we
recommend that the district judge use the powerRiude 706 of the Federal Rules of Evidence
expressly confers upon him to appoint his own expéness, rather than leave himself and the
jury completely at the mercy of the parties’ wagriaxperts. [citations omitted] [. . . ] The
neutral expert will testify . . . [] The judge éjurors may not understand the neutral expert
perfectly but at least they will know that he hasaxe to grind, and so, to a degree anyway, they
will be able to take his testimony on fafth.

In all of these cases, and many others, the purpiide court-appointed expert is to ensure thex tf fact
understands the issues presented and to createnasphere of reliability and objectivity of the tiesony. Of
course, all of the above discourse promoting tlilgyudf concurrent evidence in American courtroomsuld be
almost nonsensical without keeping in mind the ae@ims of the FRE.

(iii) Rule 102

The goals of the FRE are to promote a just deteatioin of the case. More eloquently, Rule 102 stdf¢glhese
rules shall be construed to secure fairness in @idtration, elimination of unjustifiable expensedaselay, and
promotion of growth and development of the law widence to the end that the truth may be ascedaamsl
proceedings justly determined® As should be commonplace by now, there is noctlisapport that the Rules
outwardly call for the use of the concurrent evideprocedure; nevertheless, the ACNs may providerthdge
the procedure needs to land squarely within thestuiberal construction. “Rule 102 gives the Trjaidge
authority to fashion evidentiary procedures to deigth situations not specifically covered by theléai™® But
just how far can the court go in “fashioning” thedentiary procedures? The Committee provides sguitance
by acknowledging that bench trials are differentfrjury trials, and that the former have more rdonflexibility
within the rules than the lataf° Thus, at least initially, it is arguable that fooncurrent evidence to gain
acceptance under the FRE, it should find its origihench trials.

21d., at 706(a) (“The court may appoint any expert eéses agreed upon by the parties, and may appgiette
witnesses of its own selection.”).
%n re Collins & Aikman Corp.368 B.R. 623, 625 (Bankr. E.D. Md. 2007).
*Id., at 626.
% Walker v. American Home Shield Long Term Disabitign, 180 F.3d 1065, 1071 (9th Cir. 1999).
96

Id.
"In re High Fructose Corn Syrup Antitrust Litigatio®95 F.3d 651, (7th Cir. 2002 writ denied by SupeeCourt
2003).
% Fed. R. Evid. 102.
%1d., ACNs at para. 1.
19d., ACNs at para. 13 (“a civil case tried to a Judgeuld not necessarily require the same evidentiary
formalities as a criminal case tried to a jury(i) is not this paper’s position that concurrenidewnce could never
be used in a jury trial; however, a jury no doutidps with it a whole new realm of complexitiestthae beyond
the scope of this paper)
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B. Federal Rules of Civil Procedure

There is much to be said about the Rules of Proeednytime a new procedural concept is introducethé
courtroom. However, the introduction of the Fetd&ales of Civil Procedure (FRCP) are introducethini this
paper merely to provide a background of specifieguhat may come into play where the concurreidesce
procedure is used. Acknowledging that this analissfar from complete, the paper will present safe Rules
in an effort to demonstrate the general availabfbir concurrent evidence in civil cases.

As in the case of the FRE, the FRCP endeavor tarsgbe overall objective of coming to a just, @éit,
and inexpensive resolution of the matter beforeabert'® The aims of FRCP 1 thus seemingly provide the

starting point for all interpretations of a Rulehether a court vocalizes it or not in an opin}gﬁ. Even though it
is widely accepted that the Rules should be in&tegt liberally, the court must still work withinghRules’
confines'®

The FRCP provides that the witnesses’ testimong s taken in “open court,” with narrow exceptioms
relevant herd®® The reasons for such testimony are to “ensurettigaaccuracy of witness statements may be
tested by cross-examination and to allow the tdérfact to observe the appearance and demeanoheof t
witnesses*> The concerns that form the basis for requiringropourt testimony are synonymous with those the
Australian courts strove to address through thecaoent evidence procedure: namely, that the testyrbe
subject to first hand observations for accuracy amhprehensioﬁi?6 Thus, a court considering the use of
concurrent evidence in the United States will bdl vaelvised to ensure all witnesses testify in pBrlsOg
Additionally, the establishment of local rules nessist in providing credibility to the procedure.

Mang litigators will likely balk at the idea of inlgmenting local rules to secure the administratbithe
procedurel. 8 However, Rule 83 provides that local civil counmy adopt “and amend rules governing its
practice[.]” so long as the local rules do not eaasparty to lose right’Lso.9 Interestingly, the Rule also provides
individual judges the right to use discretion owwgaedings within trials where local rules are ab&th The
ACNs for the 1995 amendments state explicitly,Hig]rule provides flexibility to the court in regting practice
when there is no controlling law. Specifically pirmits the court to regulate practice in any neargonsistent
with Acts of Congress . . ., and with the distladal rules. ! Thus, regardless of whether a local court ernity

compelled to implement a local rule or not, indisadi judges are likely to find they are free to tise concurrent
evidence procedure where the case fits the bill.

191 Fed. R. Civ. P. 1 (“should be construed and adngiréstto secure the just, speedy, and inexpensteendiaation of every
action and proceeding.”).

192 5ee generallyUnited States v. Texas23 F. Supp. 703, 723 (E.D. Tex. 1981) (discusBRCivP, “[rJule 1, one of the
least frequently cited, but most important, ofthé rules, requires that they be construed “torgethe just, speedy, and
inexpensive determination of every action.”); &aligson v. Camp WestoyérF.R.D. 733, 734 (S.D.N.Y. 1941) (discussing
the new Federal Rules of Civil Procedure, “it musképt in mind that the new Rules of Civil Proceduefashioned to
eliminate the old concept of litigation as a batdevits and to provide the tools whereby litigantay bring before a court or
jury all the facts from which the truth may be messsily ascertained and substantial justice done.”)

193 seeDuquesne Light Company v. Westinghouse Electric C660F.3d 604, 609 (3rd Cir. 1995) (citiig Heileman
Brewing Co. v. Joseph Oat Corg71 F.2d 648, 652 (7th Cir. 1989) (en banc) (qugdtendau & Cleary, Ltd. v. Hribar
Trucking, Inc, 867 F.2d 996, 1002 ?“7Cir. 1989), “a district court has inherent powectmtrol cases before it, provided it
exercises the power in a manner that is in harmdtiythe Federal Rules of Civil Procedure.”) (intdrgaotations omitted).
1% Fed. R. Civ. P. 43.

195 5eeln re Adair, 965 F.2d 777, 780 (9th Cir. 1992) (per curiam).

106 Supra note 103; supra note 43; and supra note 44.

197 The need for in court testimony under the Uniteates rules differs significantly from Australiaropedures, where an
expert witness may testify via telephosegSupra note 8, AAT at 44-45 (noting the difficuitiencountered in using a phone-
in expert during the hot tub procedure).

1% 5ee generallyDaniel R. Coquillette, Mary P. Squiers, and StepReSubrin,The Role of Local Ruleg5 A.B.A.J. 62
(January 1989) (discussing the problematic useazlIrules in district courtsyeealso, Carl Tobias|-ocal Federal Civil
Procedure for the Twenty-First Centurg7 Notre Dame L. Rev. 533, 595 (discussing thendhoce of local rules and the
problems associated with them, concluding it “hefsichentally affected modern process. Increasinglers of local
strictures . . . have created confusion, imposedtgr cost and delay in federal practice, and éuittalkanized federal
procedure.”).

19 Fed. R. Civ. P. 87.

101d., at 87(b).

111d., at Notes of Advisory Committee on 1995 amendmeata. 4.
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In summation, it is expected that a court relying the liberal construction of the Federal Rules of
Evidence and the Federal Rules of Civil Proceduss mm fact use the concurrent evidence procedurisin

cou rtroom}lz

6. Conclusion

It is true that “this is war;” but there is no reaswhy “war” cannot be civil and elucidating to tfaet finder. The
concurrent evidence procedure encapsulates thiasphmwhile encouraging a complete understandinthef
experts’ testimony by the judge. The procedureviges a judge the opportunity to clarify divergexperts’
knowledge and to gain valuable insight to the etg>eealm of knowledgel.13 Yet, it still allows the attorneys’ an
opportunity to direct- and cross-examine the wisessfor accurac§/1.4 Granted, the procedure stands in stark
contrast to the traditional adversarial methodscofiducting expert withness examination used in Acaeri
courtrooms; it seemingly fits in well with the litz interpretation of the Federal Rules of CivioPedure and
Evidence™®

Within the construct of the Federal Rules, cage nd the general promotion of judicial efficientiye
Australian “hot tub” provides American courts’ with viable, albeit novel, tool in structuring exp®itness

testimony}16

112 fact, at least two District Courts have usedhalar proceeding in their courtroom&ee Lisa C. WoodExperts in the
Tub 21 Antitrust A.B.A. 95 (Summer 2007) (noting thedEral District Court for the District of Massachitsend the United
States Court of Federal Claims have used the proeédwomplex situations involving expert testimany)

13 Sypra note 10, McClellan.

114 Supra note 8, AAT at 15.

115 Supra notes 98, and 101.

118 | anticipate that the idea of a wide spread imjgletation of the use of concurrent evidence in Aoaericourts is likely to
draw some negative feedback from the litigationt sé@merican practitioners. As such, it is mylést intention to conduct
an empirical study and gather the thoughts ofittlgation community. It is hoped that upon sufiot time and data, a review
of this data will be forthcoming.
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