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Abstract

This study analyzes the legal aspects of resettlement in the context of Indonesian law. First, it discusses the
laws related to the interaction between refugees and the Indonesian people. Second, this study discusses how
Indonesia applies its national law in the treatment of refugees during their period of resettlement. Third,
thisstudy offers a proposal onthe structuring of national policy in terms ofthe treatment of asylum seekers that
have received refugee status as they await the process of resettlement. In accordance with these three notions,
this study employs a judicial-normative approach to analyze the doctrines and requirements of international
law as well as the concepts and opinions of scholars combined with rules within national laws about the
refugeeresettlement procedure for a third-party state. By observing refugee camps in Jakarta, Medan, and
Kupangin 2016,this paper concludes that national immigration law in Indonesia is heavily embedded within
Law No. 6/2011 on immigration and the DirectorGeneral’s decision No. IMI-1489.UM.08.06 for 2010 with
regard to the handling of illegal immigrants. Furthermore, this study argues for the need to implement
regulatory measures on the capacity of Indonesian institutions in handling refugees so that more extensive
coordination can be achieved.

Keywords: asylum seekers; Indonesia; immigration; refugees; resettlement.

Abstrak

Penelitian ini menganalisa aspek hukum dari resettlement dalam konteks hukum Indonesia. Pertama, tulisan
ini membahas mengenai hukum yang berkaitan dengan hubungan antara pengungsi dan orang Indonesia.
Kedua, penelitian ini akan membahas bagaimana Indonesia menerapkan hukum nasional Indonesia
dalam hal perlakuan pengungsi dalam masa resettlement. Ketiga, penelitian ini memberikan masukan
terkait dengan penyusunan kebijakan nasional dalam hal bagaimana perlakuan pencari suaka yang sudah
memperoleh status pengungsi sementara mereka menunggu proses resettlement. Sehubungan dengan tiga
gagasan utama ini, penelitian ini menggunakan pendekatan yuridis-normatif untuk menganalisis doktrin
dan ketentuan hukum internasional, selain itu penelitian juga menggunakan pendapat dari para pakar
dan hukum nasional tentang prosedur reselttement kepada negara pihak ketiga bagi pengungsi. Dengan
mengamati penampungan pengungsi di Jakarta, Medan, dan Kupang tahun 2016, penelitian ini menyimpulkan
bahwa hukum nasional tentang keimigrasian terdapat dalam UU No. 6 tahun 2011 tentang Keimigrasian dan
Keputusan Dirjen Imigrasi No. IMI-1489.UM.08.06 tahun 2010 tentang penanganan imigran illegal. Lebih
lanjut, tulisan ini menekankan pentingnya tindakan pengaturan bagi peningkatan kemampuan lembaga di
Indonesia dalam menangani pengungsi sehingga koordinasi lebih baik dapat diwujudkan.

Kata kunci: pencari suaka; Indonesia; imigrasi; pengungsi; resettlement.
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I. INTRODUCTION

Indonesia serves as a transit state for asylum seekers and refugees.! This rolecan
be traced back to the refugeesituation in Vietnam from the 1970s to the 1990s.?
Recent cases have emphasizedIndonesia’s role as a transit state for Rohingya asylum
seekers and refugees, as well as thosefrom Afghanistan and other countries. In the
case of the Vietnamese and Rohingya, Indonesia has shown good faith in handling
asylum seekersand refugees.?

Indonesia’s positive actionis rooted in its international obligations to not reject
or return asylum seekers whopass throughthe country on their way to Australia or
New Zealand. Specifically, Indonesia does not conduct the process of refoulment. This
obligation has emerged despite the country not being a party to the Convention of
Refugees (year) 1951 butrather due to the country’s participation in other instruments
of international law, namely, the International Covenant on Civil and Political
Rights(year)1966, the Convention on the Rights of the Child1989(year),andthe
Convention Against Torture and Other Cruel, Inhumaneor Degrading Treatment or
Punishment(year)1987.

The issue of asylum seekers does not end in granting access. Indonesia has
additional responsibilities,such ashandling of asylum seekers that have received
refugee status until they are accepted intoother safe countries.

The process of refugee placement to third-party states needs careful attention. As
a member of the international community, Indonesiarespectsthe rights of refugees
while also acknowledgingthe limits in their handling and protection within the
country’ssovereign borders. Various consequencesmayemerge from the interaction
between Indonesian society and the refugees. Legal and social problems that occur are
not due tothe status of asylum seekersbutarerelated to the refugee status obtained by
some. Thus, this study argues that further research is needed on the implementation
of national law with regard to immigration, specifically in the treatment toward
refugees that still reside in Indonesia during the process of resettlement to a third-
party state.

Based on the preceding background, this paper focuses on three main points.
First, this paper will discuss the laws related to the interaction between refugees
and Indonesian society. Second, this paper will discuss the regulation of Indonesian
national law in the treatment of refugees during their period of resettlement. Third,
this paper will offer a proposal on the structuring of national policy with regard to
asylum seekers that have obtained refugee status while waiting for the resettlement
process. As a research method, the judicial normative approach will be applied by
analyzing doctrines and requirements within international law, the concepts and
opinions of scholars, as well as the rules within national law with regard to the
refugeeresettlement process to a third-party state. Furthermore, this study aims to

! See Robyn Sampson, Sandra Gifford, Savitri Taylor, “The Myth of Transit: The Making of a Life by Asy-
lum Seekers and Refugees in Indonesia,”Journal of Ethnic & Migration Studies42 No. 1 (2016): 1132-1152.

2 Tom Brown and Antje Mlssbach “The Boats May Have ‘Stopped’, but More Refugees are Stuck in Lim-
bo in Indonesia,’http://th m/the- -h -
in-limbo-in-indonesia-56152 accessed on Aprll 15, 2016.

# According to the author’s first-year research in 2015, Indonesia has carried out its international ob-
ligations not to refuse or return all asylum seekers who entered the country on their way to Australia or
New Zealand. Indonesia has also been working with the International Organization for Migration and the
United Nations High Commission for Refugees to temporarily accommodate asylum seekers in immigration
detention throughout Indonesia to facilitate the process of refugee status determination.
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establish a direct analysis of accommodation for the refugees that have obtained
their status from the United Nations High Commissioner for Refugees(UNHCR) in
Indonesia in Jakarta, Medan, and Kupang in 2016.

II. INDONESIA’S INTERNATIONAL OBLIGATIONS IN RELATION TO
REFUGEE HANDLING

As a state that has not ratified the Convention on the Status of Refugees 1951 and
Protocol of 1967 into its national law,* Indonesia’s international obligations regarding
the protection of refugees and/or asylum seekers is based on the principle of non-
refoulment.Meanwhile, Indonesiamaintains its international obligations related to
the protection of human rights® as the country is a party to various international
human rights instruments, including the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the Convention on the Rights
of the Child and Convention against Torture and Other Cruel, Inhumane or Degrading
Treatment or Punishment.

An important principle that needs to be analyzed in relation to asylum seekers and
refugees is the principle of non-refoulment. Article 33, verse 1 on the Convention on
Refugees 1951° states the following:

“No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his [or her] life of freedom would
be threatened on account of his [or her] race, religion, nationality, membership of a
particular social group or political opinion.”

The provisions of Article 33, paragraph 1 should be regarded in conjunction with
Article 1A (2) of the 1951 Convention on the Status of Refugees.

Based on the two aforementioned rules, the principle of non-refoulment applies
to refugees as defined in Article 1A (2) of the Convention on the Status of Refugees
of 1951 and applies to those who are not excluded in the 1951 Convention on the
Status of Refugees. The principle of non-refoulment is also relevant to asylum seekers,
who are individuals whose refugee status has not been formally defined.’Based on the
principle of non-refoulment,actions that should not be made by state authorities at
the border include deportation, extradition, and the refusal to enter.®

Furthermore, according to the exceptions to the principle of non-refoulment
provided for in Article 33, paragraph 2 of the Convention on the Status of Refugees of
1951: “The benefit of [Article 33(1)] may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in
which he [or she] is, or who, having been convicted by a final judgement of a particularly
serious crime, constitutes a danger to the community of that country.” The applicability

* The debate on whether Indonesia should ratify the Convention of 1951 is not included in the scope
of this paper. See further in DitaLiliansa dan Anbar Jayadi, “Should Indonesia Accede to the1951 Refugee
Convention and Its 1967 Protocol?, " Indonesian Law Review(2015), DOI:http://dx.doi.org/10.15742 /ilr
v5n3.161

5 Given the history of the Convention of 1951 on the Status of Refugees and the limitations of the con-
vention itself, this study also refers to other human rights instruments. See David Weissbrodt. The human
rights of non-citizens(Oxford: Oxford University Press, 2008).

¢ Convention relating to the Status of Refugees, Geneva, 28 July 1951, UNTS Vol. 189.

7 Weissbrodt, The human rights, p. 3.

8 Ibid.

? Ibid,, p. 4.
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of this exception is submitted to the consideration of eachcountry.'

In essence, the principle of non-refoulment cannot be reduced in any form that
emphasizes the responsibility of the state to not allow the refugees and/or asylum
seekers in danger as defined in the 1951 Convention on the Status of Refugees.

A. Universal Declaration of Human Rights

Indirectly, the provisions in the Universal Declaration of Human Rights are related
to how the state should treat and deal with refugees. Article 5 of the Universal
Declaration of Human Rights states that “No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.”"!If this provision is associated
with the principle of non-refoulment, then if a country deports refugees and/or
asylum seekers, thatcountry indirectly allows the refugees and/or asylum seekers to
be subjected to torture or cruel, inhuman, and other treatment that degrades human
dignity. Therefore, the action of returning refugees and/or asylum seekers isan
indirect violation of Article 5 of the Universal Declaration of Human Rights.

C. International Covenant on Civil and Political Rights

The provisions of the International Covenant on Civil and Political Rights relating
to refugees and/or asylum seekers are Articles 2 (1) and 7.2

Article 2 (1) of the International Covenant on Civil and Political Rights states that
“Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status.” If relatedWith regard to the handling of refugees in the country”s territory,
the article putsplaces a burden toon the state parties to ensure that the handling of
refugees is done with the best effort regardless of the “status” of them as refugees,
their origin of the refugees, and the other factors mentioned in Article 2 (1) of this.

Then, Article 7 states that “No one shall be subjected to torture or to cruel, inhuman
ordegrading treatment or punishment.”3This provision, ifassociated with the principle
of non-refoulment and handling of refugees, means that State Parties to the present
Covenant must not return refugees and/or asylum seekers to their place of origin
where they would be subjected to torture and cruel, inhuman and other degrading
treatment.*

D. Convention on the Rights of the Child

In relation to refugee children, the 1951 Convention on the Status of Refugees

10 Tbid.

1 From United Nations, General Assembly, Universal Declaration of Human Rights, G.A. res. 217A (III),
UN Doc. A/810, 1948.

12 Santosh Persaud, “Protecting refugees and asylum seekers under the International Covenant on Civil
and Political Rights,” UNHCR Policy Development and Evaluation Service, Research Paper No. 132, Novem-
ber 2006.

3 fromInternational Covenant on Civil and Political Rights, New York, 16 December 1966, UNTS Vol.
999.

* Persaud, “Protecting refugees”
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specifies the same standardsapplied to refugee children and adults.!® Therefore,the
Convention on the Rights of the Child is also an important reference with regard tothe
best interests of children.’®In the practice of handling refugee children, the main
concerns are the (1) availability of a supportive environment for children to learn and
retain their native language, (2) availability of an environment for children to perform
religious practices or beliefs, and (3) availability of an environment for children’s play
and recreation.'” In essence, the environment occupied by refugee children should be
conducive to their growth and development both physically and psychologically.

E. Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment

The provisions of Article 3 paragraph (1) of the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment is one of the provisions
that prohibit refoulment. According to the provisions of this article, “No State Party
shall expel, return (“refouler”) or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to
torture”*® In the context of refugees and/or asylum seekers, their protection against
torture and other cruel and inhuman acts that degrade human dignity is one of the
important principles to uphold.?

With regard to the international legal instruments discussed above, Indonesia has
attempted to fulfill their provisions, including not conducting refoulment, due care
for the state of child refugees, and other actions in collaboration with the UNHCR and
IOM. A special section of this paper discusses the fulfillment of Indonesia’s obligations
inthe handling of refugees in Medan, Kupang, and Jakarta and the Indonesian
government’s cooperation with the two aforementioned agencies.

III. INDONESIAN NATIONAL LAW AND THE REFUGEE ISSUE

The Indonesian national laws pertaining to refugee issues include laws related to
human rights, foreign affairs, and citizenship and immigration.

A. National law related to human rights

The importance of the protection and fulfillment of human rights in Indonesia
can be traced to the country’s 1945 Constitution (alsoreferred to as “NRI 1945
Constitution” in this paper), where the section on human rights uses the phrase “any
person,” which means that NRI 1945 Constitution does not discriminate on who is
entitled to protection (mendapatkan). Non-discrimination does not mean blind
protection, but rather following restrictions set forth in the 1945 Constitution.?°

15 See UNICEF, “Refugee Children: Guidelines on Protection and Care,”https://www.unicef.org/violen-
cestudy/pdf/refugee children_guidelines on protection and care.pdf.

16 [bid.

7 Ibid.

18 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment from
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, New York,
10 December 1984, UNTS Vol. 1465.

19 Kate JastramandMarilyn Achiron, “Refugee Protection: A Guide to International Refugee Law,"UNHCR,

http://www.unhcr.org/3d4aba564.pdfp. 16
20 Indonesia. The 1945 Constitution of the State of the Republic Indonesia, Art. 28],
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Related to the presence of refugees in Indonesia, new provisions in the 1945
Constitution, whichare intended toprotect their existence, include Article 284, which
guarantees that every person has the right to life.?* Furthermore, Article 28D states
that every person has the right to security, protection, and legal certainty. Article 28G
(1) guarantees the protection of privacy and family. Article 28 paragraph (1) states
that the rights mentioned, specifically the right to life and to a guaranteed personal
dignity and family with recognized standing before the law, cannot be restricted
under any circumstances.

Another relevant legislation is Law No. 39 of 1999 on Human Rights. Article 2 of
this Law states that the State of Indonesia recognizes and upholds human rights and
freedoms. However, in view of this article, we also need to refer to the provisions of
Article 67 of the same Law, which states that anyone who is in the territory must
comply with the legislation, unwritten laws, and international law on human rights
that have been accepted by the Republic of Indonesia.

Aside from the aforementioned regulations, TAP MPR No. XVIII/MPR/1998
on Human Rights is also important. Article 2 of this regulation emphasizes the
importance of ratifying the United Nations instruments on Human Rights, as
long as such instruments are not contrary to Pancasila and the 1945 Constitution.
Furthermore, Article 5 of TAP MPR No. XVIII/MPR declares the Human Rights Charter
as a reference in drafting the human rights bill. Thus, Indonesia has always paid
attention to international legal instruments on human rights, which do not merely
refer to the national desire.

The refugees in Indonesia have rights guaranteed not only by international legal
instruments but also by national laws such as the 1945 Constitution and other
legislation. Against these rights, refugees residing in the Republic of Indonesia has
a fundamental obligation which otherwise implement these basic obligations, it will
affect the implementation of the rights concerned.

B. National law related to foreign relations

The national law related to foreign relations and the presence of refugees in
Indonesia is Law No. 37 of 1999 on Foreign Relations. The provisions in this Law
specifically mention the handling of asylum seekers and refugees in Indonesia. The
provision is intended to regulate political asylum.??The asylum seekers mentioned in
this paperare as defined by UNHCR and with reference to Articles 25 and 26 of Law
No. 37 of 1999. Article 25 of this Law states that “The authority to grant asylum to
foreigners is vested in the President by taking into consideration the Minister”. Article
26 of the same Law specifies“granting asylum to foreigners ... in accordance with
national legislation and with due regard to laws, customs, and international practice”.
In relation to refugees, Article 27 of this Law states that “the President sets the policy
problem of refugees from abroad by taking into consideration the Minister’s opinion”.
The saidMinister is the one responsible for matters of foreign affairs and foreign

policy.

21 Ibid., Art. 28A.

22 This is proven by the draft Presidential Decree on the Handling of Alien, Asylum Seekers and Refu-
gees, considering its part refers only to Article 27 of Law No. 37 of 1999. Draft Presidential Decree in
question can be downloaded at http: raturan.go.id/rancangan nl 11e4b2
1b43134 23136.html.
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C. National law related to nationality and immigration

In obtaining Indonesian citizenship, refugees must comply with the provisions in
Law No. 12 of 2006 on Citizenship.? One of the requirements is related to permanent
employment; for refugees in Indonesia, having a permanent job is not allowed.?*

Furthermore, concerning immigration, the national law that can be referred
to is Law No. 6 of 2011 on Immigration. Article 1, paragraph 1 of this Law defines
immigration as activities related tot he traffic of people entering or leaving Indonesian
territory and its oversight to safeguard the enforcement of state sovereignty Indonesia.
Based on this definition, the influx of asylum seekers to Indonesia or discharge of
refugees to be placed in a third country, as well as their supervision while awaiting
placement in a third country,can be considered as matters of immigration.

Under Law No. 6 0f 2011, refugees?® can be classified as “aliens”. According to Article
1, point 9 of this Law, an “alien” is a person who is not a citizen of Indonesia. Thus,
when this person enters Indonesian territory, he/she is required to have a valid visa
and/or other travel documents.?¢ If this rule is violated, theperson will be placed in a
detention center.?”’ However, Law No. 6 of 2011 does not mention a specific response
to refugees. This Law only regulates the handling of victims of human trafficking and
human smuggling, which are exempt from immigration administrative action.?®

In addition to the above national laws, other special provisions may be referenced
when studying the problems of refugees in Indonesia. These provisions include
the Director General of Immigration Regulation No. IMI-148.UM.08.5 of 2010 on
Handling Illegal Immigrants.Under this rule, the immigration authority stresses that
illegal immigrants in Indonesia are subject to administrative action on immigration,*
but asylum seekers and refugees will be dealt with by Indonesian authorities
incooperation with the UNHCR.3®

Despite the good faith shown by the Indonesian government, the Director General
of Immigration Regulations on Handling Illegal Immigrantsare inadequate, especially
in handling those who have acquired refugee status from the UNHCR. This treatment
includes security and other matters related to the refugees’ daily lives while waiting

2 Art. 9 of Law No. 12 of 2006 sets the following requirements for citizenship:

a) aged 18 years or married;

b) at the time of application, the personhas already residedin the Indonesian territory for at least5
consecutive years or at least 10 non-consecutive years;

c) physically and mentally healthy;

d) able to speak Bahasa Indonesia and acknowledge Pancasila and the 1945 Indonesian Constitution;

e) never been sentenced for a criminal offense punishable by imprisonment of 1 year or more;

f) must not havedual citizenship upon obtaining Indonesian citizenship;

g) hasemployment and/or fixed income; and

h) has paid the naturalization fee to the State treasury.

2t Refugee Statement from the Director General of Immigration Regulation on Handling Illegal Immi-
grants states thatrefugees should not find employment and activities to earnincome or wages.

%5 Refugees do not include internally displaced persons.

26 Indonesia (3), Undang-Undang tentang Keimigrasian (Law on Immigration), UUNo. 6 Tahun 2011,
LN No. 52 tahun 2011, TLNNo. 5216 (Law No. 6 of 2011, SG No. 52 of 2011), Art. 8 para (2).

27 Ibid., Art. 81

% The administrative measures on immigration may be the inclusion in the list of prevention or deter-
rence to deportation from the territory of Indonesia; seelbid., Art. 75

29 Art. 2 para(1) ofDirector General’s Immigration Regulation No. IMI-148.UM.08.5 of 2010 on the Han-
dling of Illegal Immigrants.

30 Pasal 2 para (2) and Art. 3, Ibid.
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for third-country placement,during which they may experienceconflict resulting from
their interaction with local communities around the detention centers or shelters
where they live.

Inadequate regulation is important to note given the increasing number of
refugees who are arriving or are already in Indonesia. Data from the UNHCR show
the following refugee numbers in the past several years: 385 (in 2008); 3,230 (2009);
3,905 (2010); 4,052 (2011); 7,223 (2012); 8,332 (2013); 5,659 (2014); and 4,426
(2015).2'As of the end of January 2016, the number of asylum seekers registered with
UNHCR Jakarta had reached 7,616.3

D. National Law Development related Refugees

Apart from the existing national provisions, new regulations, especially on
the handling of refugees, are being prepared by the Indonesian government. As
of the writing of this article, the Ministry of Foreign Affairs has initiated the draft
Presidential Decree on the Handling of Alien Asylum Seekers and Refugees. Another
draft presidential decree is intended to implement the provisions of Article 27 of Law
No. 37 of 1999 on Foreign Relations regarding theneed to establish a Presidential
Regulation on the Management of Alien Asylum Seekers and Refugees.**

In other words, the draft Presidential Regulation aims to serve as an adequate
legal umbrella for the protection of refugees and asylum seekers in Indonesia. The
draft presidential decree regulates the following:

1) handling of alien asylum seekers and refugees coordinated by the Coordinating
Minister for Political, Legal, and Security;

2) placement of alien asylum seekers and refugees at shelters;

3) handling of alien asylum seekers and refugees in coordination with government
agencies responsible for Discovery, Placement, Shelter, Care, Security; and
Immigration Control.

4) placement of foreigners with status of “rejected asylum seekers” and “case-closed
person”as well asrefugees in the process of voluntary repatriation resettlement in
a house/room forimmigration detention during deportation proceedings;

5) processing, in accordance with the provisions of applicable laws, of each alien
asylum seeker and refugee who has violated Indonesian law;

6) collaboration of the Ministry of Foreign Affairs with the UNHCR to provide data
and information onforeign asylum seekers and refugees, which are reported every
month to the Coordinating Minister for Political, Legal and Security Affairs with
a copy for the Minister of Interior, Minister of Justice and Human Rights, and the
Indonesian National Police; and

7) formulating a defined integrated procedure for government agencies on the
handling of alien asylum seekers and refugees.

31 UNHCR Indonesia, http://www.unhcr.orid/id/unhcr-ambassador-id, accessed onJuly13, 2016.

32 Ibid.

¥ Ministry of Law and Human Rights of the Republic of Indonesia, “Database Peraturan, Rancangan-
PeraturanPresidententangPenanganan Orang AsingPencariSuaka dan Pengungsi [Database of Regulations,
Draft Regulation on the Handling of Alien Asylum Seekers and Refugees],"http://peraturan.go.id/penanga-
nan-orang-asing-pencari-suaka-dan-pengungsi.htmlaccessed on July 12,2016.
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Based on the description of the Indonesian national law, the country has laws
related to the handling of asylum seekers and refugees as well as rules that adjust
to the social situation of refugees. However, in the national law, an abstract matter is
how to respond to refugees who are awaiting placement in a third country.

IV. REFUGEES IN WAITING: LEGAL AND SOCIAL IMPACTS

This chapter discusses the legal requirements that are recognized to be related to
the interaction between refugees and Indonesian society. We have to note that this
study was conducted before the issuance of Presidential Regulation 125, No. 2016
with regard to the Treatment of Refugees from Foreign Countries.

The general requirements with regard to refugees that can be discussed are the
Constitution of the Republic of Indonesia 1945, Law No. 39 of 1999 with regard to
Human Rights, Law No. 37 Year 1999 with regard to International Relations, and Law
No. 6 Year 2011 with regard to Immigration.

These requirements are considered in relation to Article 28A of the Indonesian
Constitution, which guarantees every person’s right to life. Furthermore, Article28G,
verse (1) of the Indonesian Constitution guarantees the protection of every individual
and family. Article 28D of the Constitution states that every person has the right to
receive protection and legal certainty. Thus, the refugees in Indonesia have these
rights. However, their protections and guarantees have to be considered in relation to
security and public order.

Article 2 of Law No. 39 Year 1999 states that Indonesia recognizes and looks highly
upon human rights and basic freedoms. The regulations within Article 67 also state
that every person within the vicinity of the Republic of Indonesia has an obligation
to follow the rules stipulated in the country’s laws and unwritten laws, as well as
international human rights laws that have been accepted by Indonesia.

Ifitisrelated toward the presence of refugees in Indonesia, then the asylum seekers
and refugees have human rights that are determined and guaranteed not only in the
scope of international law but also national law that is rooted toward the Indonesian
Constitution as well as other laws that follow. Toward the rights stipulated, the
refugees that are within the vicinity of the Republic of Indonesia has the obligation to
carry out such rights especially in the form of maintaining order.

In regards to the Law No.37 Year 1999 in a specific view, it states that in lieu of
the handling of asylum seekers and refugees in Indonesia, despite it being stated, the
requirements regarding such treatment toward the asylum seekers and refugees are
is adequately general. In Law No.37 Year 1999, it really regulated more toward asylum
seekers due to political matters. This can be seen to the Articles 25 and Articles 26 of
the Law No.37 Year 1999. Article 25 Law No.37 Year 1999 states that “The authority
give asylum toward foreign aliens is under the hands of the President with the
consideration of the Minister”. Article 26 Law No.37 Year 1999 regulates more stating
that “The granting of asylum toward foreign aliens are carried out in regards to the
rules of national laws as well as considering law, custom and international practice”.

Law No. 6 Year 2011 understands immigration within Article 1 point 1 as the
foundation of how to look at the movement of people exiting and entering the vicinity
of Indonesia as well as the supervisory functions in the prospects of maintaining the
sovereignty of Indonesia. Pursuant to this definition, then the entering of asylum
seekers in Indonesia or the exiting of refugees to settle in third-party states can be
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constructed as a matter of immigration. This can be included in the realm of oversight,
both from the aspect of asylum seekers as well as refugees that have been waiting for
settlements in third-party states.

Based on Law No. 6 Year 2011, asylum seekers as well as refugees (refugees here
do not fit the category of internally displaced persons) can be deduced as a Foreign
Alien. In accordance to Article 1 verse 9 Law No. 6 Year 2011. Foreign Aliens are people
that are not a citizen of Indonesia. It is because of that they cannot be understood
as a citizen of Indonesia, and because of this a foreigner coming into the borders of
Indonesia must own and carry a valid visa®* or other travel documents. A violation of
this would result to being placed in a detention center.

However, especially to that of the asylum seeker and refugee, Law No.6 Year 2011
does not state the specific handling toward them. Law No. 6 Year 2011 only regulates
in regards to the treatment toward victim of human trafficking and people smuggling
in which they serve as an exception toward the administrative actions of immigration.

In addition to the general requirements mentioned, the DirectorGeneral of
Immigration’s Regulation No. IMI-148UM.08.5 Year 2010 explains the treatment of
illegal immigrants. Several key points in this law are the following:

- article 2, verse 1states that illegal immigrants within the vicinity of Indonesia are
given administrative actions within the scope of immigration laws;

- article 2, verse 2states that Indonesia serves as a shelter for asylum seekers and
refugees,whose status will be determined by the UNHCR; and

- article 3 highlights that the UNHCR is a working partner of Indonesia’simmigration
ministry.

The DirectorGeneral of Immigration’s rule on the treatment of illegal immigrants
does not provide legal certainty with regard to the long-term stay of asylum seekers
and refugees in Indonesia. As long as the asylum seekers and refugees are waiting for
notification from the UNHCR, they cannot be deported (as stated by the principle of
non-refoulment). For refugees whose status is rejected by the UNHCR, the process
and funding for returning homewill be assisted by the IOM.

Furthermore, the law has not given an optimal overview in terms of the treatment
of asylum seekers and refugees that have obtained status from the UNHCR. This
treatment considers the scope of security and other daily concerns, including the
possibility of conflict with the temporary host community,while the refugees wait for
resettlement in third-party states.

Based on the explanation of the national requirements on immigration and
refugees, Indonesia’snational law guarantees the protection of human rightsfor
refugees. However, the relevant rules are inadequate because of the absence of
legislation concerning the treatment of refugees waiting for third country placement
and of asylum seekers whose requests have been rejected by the UNHCR.

In the midst of uncertainty about the relevant legal instruments, social interaction
between the refugees and their host communities cannot be avoided. The following
subchaptersclarify the social interaction between refugees and their communities in
Jakarta, Medan, and Kupang.®®

3 Indonesia (3), Undang-Undang tentang Keimigrasian, UU. No. 6 Tahun 2011, LN No. 52 tahun 2011,
TLN. No. 5216, Pasal 8 ayat (2).
35 Elaboration of social interaction is based on field observation conducted in the three cities in 2016.
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A. Jakarta

Our research focuses on South Jakarta, which has a population of 15, 418.As
interview was conducted with the Head of the Population Office in South Jakarta
(KasudinDisdukcapil).In relation to the oversight on the presence of aliens in South
Jakarta, two issues that need to be considered are (1) oversight of the judicial
operation of population in carrying out the Office of Population in the platform of
prevention and (2) ... The Office of Population consolidates the foreigners who are
not in South Jakarta and those who do not break the rules nor disturb social stability
and security. According to the Head of the Disdukcapil of South Jakarta, as of June
2016,nodata on the marriage between a refugee and an Indonesian citizen has been
recorded. Furthermore, no coordination has occurred between the Disdukcapil and
the UNHCR in creating a flexible supervisory system.

At the level of areas such as that of the Mayor of South Jakarta within the decision
of the Mayor in the Mayor’s decision which is through Mayor decree No. 82 2016 that
regulates the supervision of foreigners. With regard to organization of foreigners and
foreign workforce in South Jakarta, oversight for foreigners, as well as the question
of marriage, requires close coordination between the Disdukcaptiland the Office of
Religious Affairs. However, because of the system of writing down formal aspects
without material clarification, the data are not organized in a material platform. Thus,
the data reliability is not optimal.

B. Medan

Medan is one of the cities with several community housing districts that have
refugees and asylum seekers. Thus, the potential for legal problems and social
conflict may arise from the interaction between the refugees and asylum seekers
due to marriage and other concerns. Thus, a field study in Medan is necessary to
understand the potential legal problems. The results from this field study can be used
as a reference in formulating regulations or procedures to solve such legal problems.

Field work in Medan was conducted on August 2-4,2016. The interviewees
were from the North Sumatera office of the Ministry of Law and Human Rights; the
Immigration Detention Centers in Medan, the residents around the detention centers;
the police force in the Belawan district; the Immigration Office Class I in Polonia,
Medan; and the Pelangi Hotel and YPAP 1, which house the refugees and asylum
seekers in Medan.

This field study presents the following findings:

e Interaction between the local residents and the refugees is good.

e According to the Belawan Sector Police, no incident has been reported with regard
to the refugees and asylum seekers in the area. The role of the Belawan police is
to serve as a boundary before the asylum seekers enter the detention centers. The
Head of the Police Sector said that usually,the asylum seekers come first to the
police and are then placed in the detention centers.

e Interaction between the refugees and the local community is based on marriage.
Usually, children from such marriages have a problem in obtaining birth
certificates. The marriage is conducted through religious rituals rather than civil
procedure. In preparation for a wedding, Hotel Pelangi supervisors and YPAP 1
inform their superiors as well as IOM officials. The IOM workershavevisited the
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community houses several times to provide oversight and control.

e Interaction between the refugees and the local community are also observed in
the relationship among the refugee children who are placed in local schools. Thus
far, noproblemhas been reportedin schoolswith regard to the presence of refugee
children.

C. Kupang

In Kupang, the refugees and asylum seekers are fewer than those inthe two
other cities. In such conditions, the potential for legal problems that emerge from
the presence of aliensis insignificant and almost nil. The detention centers in
Kupangare considered as models for other immigration detention centers because
the management has met optimal standards with deep consideration for human
rights. Thus, ourfield study in Kupang was intended to understand the steps and
policies implemented to balance the interests of local residents with the treatment
of asylum seekers and refugees. Results of our field study can be used as a lesson-
learned approach in the policy formulation to address legal and social problems that
may arise from the interaction between the refugees and the local community.

The field study inKupang was conducted onAugust 3-5, 2016. The interviewees
were from the UNHCRin Kupang, the District Office of the Ministry of Law and Human
Rights of East Tenggara Timur, the Office of Population and Civil Registration in
Kupang, the Immigration Detention Center and other detention centers in Kupang.

The field study found that refugees awaiting placement in third countries were
welcomed by the people of Kupang. The local residents hoped that the refugees
can contribute to the economy, especially for merchants who provide daily needs.
However, concerns of residents related that the refugees are not well placed in
third countries so that the desire to become a citizen there. Specifically, refugees in
Kupangare free to move around, but their freedom has limits, for example, when using
a mobile phone®®or stayingout at certain hours.*’

Thegovernment’srole in the handling refugees in Kupangincludes the removal of
refugees under certain conditions such as (1) having a family, (2) being physically ill,
(2) being a minor, or (4) having the longest refugee status.’®Refugees are involved
in various activities or programs organized by the government, such as free English
classes for children and adults. For example, some refugees with teaching ability
provide English lessons three times a week. In addition, refugees are often invited
to cooking eventsby associations of mothers in the village of South Sapa. Refugees
and asylum seekers are also actively involved in sports competitions, blood donation
campaigns, and sharing clothes and money with the local community before Eid-ul-
Fitr. These programs have been running smoothlysince 2015. ThelOM has helped
provide assistance in the form of budget detention facilities and organizing sports
and cooking activities.

According to the UNHCR, the interaction between the refugees and local

36 Access to mobile phones is one of the vital rights of refugees so that they can communicate and are
not isolated fromthe outside world. See alsoWalker, R., Koh, L., Wollersheim, D., &Liamputtong, P. (2015).
“Social connectedness and mobile phone use among refugee women in Australia”. Health & Social Care in
the Community, 23(3), 325-336. DOI:10.1111/hsc.12155.

%7 Based on the results of interviews with Dr. Effendi Saragih, M.M. as Chief RudenimKupang.

3 [bid.
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community in Kupang is good and frictionless®®. The UNHCR’s role is to monitor the
movements of refugees from detention centers to community houses. In the absence
of a community house, the UNHCR, in collaboration with I0M, seeks to transfer
refugees from immigration detention and placethem in three hotels that function
as “immigration detention rooms” under the supervision of theKupang Immigration
Office. The problem that arises in the transfer of refugeesis that the quota, which
is not proportional to the number of refugees, is causing some of themto remain in
immigration detention because thosewho have been placedhotels have not received
a resettlement notification.

The field study in Kupang highlights the following findings:

e According to the interviewees, no social and legal problem have occurred in
relation to refugees and asylum seekers.

e The detention center has been conducting routine socialization of asylum seekers
and refugeesin the local community and district government level. The purpose is
to prevent conflict between detention is which the officer or otherwise a member of
the local community and the detention center, and to improve the relationship and
bond of friendship while adhering to rules that are adaptable to the humanitarian
conditions of the refugees.

e According to the Office of Population and Civil Registry, no marriage between
refugees has been reported in Kupang.

V. STRUCTURING OF NATIONAL POLICY ON REFUGEES

In general, the presence of refugees in Indonesia presents a dilemma, especially
for those who are awaiting placement in a third country. On the one hand, Indonesia
has international obligations to protect themon the basis of legal instruments such as
the International Covenant on Civil and Political Rights. Under Indonesian national
law, refugees are entitled to protection of their human rights. On the other hand,
the presence of aliens raises concerns about social problems resulting from the
interaction of refugees with the local community. Thus, Indonesian national lawshave
limitations inmatters of immigration and foreignaffairs. Nevertheless, Indonesian
law enforcement aims to provide protection not only to citizens but also to refugees.
UNHCR Indonesia serves as a bridge so that refugees and Indonesian citizens can
coexist.

As Indonesia is not a party to the Convention on the Status of Refugees (1951),
issues involving them are classified as immigration matters. Even within the scope
of immigration, the legislation does not specifically address the problem of asylum
seekers and refugees. This condition has resulted in the reluctance of regional
government officials to face the massive influx of foreigners seeking asylum. Only
Act No. 6 of 2011 Concerning Immigration and the Director General of Immigration
Regulations governs the treatment of foreigners who are classified as illegal migrants.
Allforeigners who do not have immigration permits are categorized as illegal
immigrants.

Field studies in Medan, Kupang, and Jakarta have shown good interaction between
the refugees and the local communities. Officers in the field always took a humane

39 The UNHCR source for this field study is Hendrik Ch. Terik as Protection Associate of UNHCR Indo-
nesia.
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approach and paid attention to the refugees. The field studies lead tothe following
conclusions:

1) Refugees and asylum seekers have the status of illegal immigrants;thus, their
treatment is the same under Indonesian national laws.

2) The principles and practice of human rights in handling asylum seekers and
refugees in the field is highly dependent on the discretion of the daily executive
officer, so different standards of treatment are observed.

3) Cooperation among local agencies has been established.

4) Handling of marital status and the status of refugee children isconducted merely
on the level of public record obligations and has not reached the granting of legality
based on applicable laws in Indonesia.

5) The interaction of refugees and asylum seekers with the public is peaceful.

6) In certain conditions,refugees and asylum seekers are given freedom of movement
depending on the discretion of field officers.

As explained previously, based on the explanation of national requirements on
immigration and refugees, Indonesia guarantees the protection of human rights,
includingthose of refugees. However, national laws and regulations are inadequate to
optimally communicate such commitments for refugees. Thus, this study recommends
theformulation of new legal requirements and regulations on the handling of refugees
awaiting resettlement to a third-party state and asylum seekers whose request for
status has been rejected by the UNHCR.

VI. CONCLUSION

Considering the explanation on the national requirements for immigration and
refugees, we can understand that Indonesia’s national laws guarantee the protection
of human rights, includingthe rights of refugees. However, Indonesia’s commitment
is not adequately reflected because the country has no specificlegislation onhandling
refugees who are waiting for placement to a third-party state and asylum seekers
whose requests for status have been rejected by the UNHCR. Thus, necessary legal
arrangements should be formulated.
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