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ABSTRAK 

 

3HQHOLWLDQ� LQL� EHUWXMXDQ� XQWXN� PHQJHWDKXL� GDQ� PHQJDQDOLVLV� WDQJJXQJ�

MDZDE� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP� GLWLQMDX� GDUL�

3HUDWXUDQ�'DHUDK�.RWD�6XUDED\D� �1RPRU� ��7DKXQ������ WHQWDQJ� �5 HQFDQD�7DWD�

5XDQJ� :LOD\DK� .RWD� 6XUDED\D�� +DVLO� \DQJ� GLGDSDW� GDUL� SHQHOLWLDQ� LQL� DGDODK�

EDKZD� WLQGDNDQ� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP� WHUVHEXW�

GDSDW�GLNDWDNDQ�WHODK�PHODNXNDQ�SHUEXDWDQ�LQJNDU�MDQML�DWDX�ZDQSUHVWDVL�VHNDOLJXV�

SHUEXDWDQ� PHODQJJDU� KXNXP�� 7LQGDNDQ� WHUVHEXW� EHUDNLEDW� KXNXP� GHQJDQ�

NHZDMLEDQ� XQWXN� PHPED\DU� JDQWL� NHUXJLDQ� EHUXSD� SHQJJDQWLDQ� ELD\D�� UXJL� GDQ�

EXQJD�VHEDJDLPDQD�SDVDO������.8+�3HUGDWD�0DV\DUDNDW�VHEDJDL�SHPEHOL�UXPDK�

IDVXP�� JXJDWDQQ\D� DGDODK� SHPEDEDWDODQ� SHULNDWDQ� GDQ� JDQWL� UXJL�� VHGDQJNDQ�

SHPEHOL�UXPDK�ODLQQ\D�JXJDWDQQ\D�DGDODK�SHPHQXKDQ�SHULNDWDQ�GDQ�JDQWL�UXJL��

�

.DWD�NXQFL��3HQJDOLKIXQJVLDQ��)DVLOLWDV�8PXP��:DQSUHVWDVL�

�

ABSTRACT 

 

7KLV�VWXG\�DLPV�WR�LGHQWLI\�DQG�DQDO\]H�WKH�UHVSRQVLELOLW\�RI�WKH�GHYHORSHU�

ZKR�RYHU�WKH�IXQFWLRQ�SXEOLF�IDFLOLWLHV� LQ�WHUPV�RI�6XUDED\D�5HJLRQDO�5HJXODWLRQ�

1R����\HDU������RQ�6SDWLDO�3ODQ�6XUDED\D��7KH�UHVXOWV�REWDLQHG�IURP�WKLV�VWXG\�LV�

WKDW�WKH�DFWLRQV�RI�GHYHORSHUV�ZKR�RYHU�WKH�IXQFWLRQ�SXEOLF�IDFLOLWLHV�FDQ�EH�VDLG�WR�

KDYH�FRPPLWWHG�EUHDFK�RI�FRQWUDFW�DV�ZHOO�DV�D�EURNHQ�SURPLVH�RU�XQODZIXO�DFWV��

6XFK� DFWLRQV� UHVXOW� LQ� OHJDO� OLDELOLW\� WR� SD\� FRPSHQVDWLRQ� LQ� WKH� IRUP� RI�

UHLPEXUVHPHQW�RI�H[SHQVHV��GDPDJHV�DQG�LQWHUHVW�DV�DUWLFOH������&LYLO�/DZ�IDVXP�

DV� KRPH�EX\HUV�� WKH� FODLP� LV�HQJDJHPHQW�DQG�FRPSHQVDWLRQ��ZKLOH�RWKHUV�FODLP�

WKH�KRPH�EX\HU�LV�WKH�IXOILOOPHQW�RI�WKH�HQJDJHPHQW�DQG�FRPSHQVDWLRQ��

�

�

.H\ZRUGV��2YHU�WKH�IXQFWLRQ��3XEOLF�)DFLOLWLHV��'HIDXOW�
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PENDAHULUAN 

5XPDK�PHQXUXW� 3DVDO� ��D QJND� ��88�1R�� ������� DGDODK� EDQJXQDQ� \DQJ�

EHUIXQJVL� VHEDJDL� WHPSDW� WLQJJDO� DWDX� KXQLDQ� GDQ� VDUDQD� SHPELQDDQ� NHOXDUJD��

VHGDQJNDQ�SHUPXNLPDQ�PHQXUXW�3DVDO���DQJND���88�1R���������DGDODK� EDJLDQ�

GDUL� OLQJNXQJDQ� KLGXS� GL� OXDU� NDZDVDQ� OLQGXQJ�� EDLN� \DQJ� EHUXSD� NDZDVDQ�

SHUNRWDDQ�PDXSXQ� SHUGHVDDQ� \DQJ� EHUIXQJVL� VHEDJDL� OLQJNXQJDQ� WHPSDW� WLQJJDO�

DWDX�OLQJNXQJDQ�KXQLDQ�GDQ�WHPSDW�NHJLDWDQ�\DQJ�PHQGXNXQJ�SHULNHKLGXSDQ�GDQ�

SHQJKLGXSDQ��.DZDVDQ�SHUXPDKDQ�GDQ�SHUPXNLPDQ�PHQXUXW�3DVDO���DQJND���88�

1R�� �������� DGDODK� VDWX� NHVDWXDQ� VLVWHP� \DQJ� WHUGLUL� DWDV� SHPELQDDQ��

SHQ\HOHQJJDUDDQ� SHUXPDKDQ�� SHQ\HOHQJJDUDDQ� NDZDVDQ� SHUPXNLPDQ��

SHPHOLKDUDDQ� GDQ� SHUEDLNDQ�� SHQFHJDKDQ� GDQ� SHQLQJNDWDQ� NXDOLWDV� WHUKDGDS�

SHUXPDKDQ� NXPXK� GDQ� SHUPXNLPDQ� NXPXK�� SHQ\HGLDDQ� WDQDK�� SHQGDQDDQ� GDQ�

VLVWHP�SHPELD\DDQ��VHUWD�SHUDQ�PDV\DUDNDW���

� .HEXWXKDQ� DNDQ� SHUXPDKDQ� GDSDW� GHQJDQ� FDUD� PHPEDQJXQ� VHQGLUL� DWDV�

ELD\D�VHQGLUL�DWDX�PHQGDSDWNDQ�PHODOXL�PHPEHOL�SHUXPDKDQ�\DQJ�WHODK�GLEDQJXQ�

ROHK� SHQJHPEDQJ�� %DLN� PHPEHOL� VHFDUD� WXQDL� PDXSXQ� PHPEHOL� PHODOXL� NUHGLW�

SHPLOLNDQ�UXPDK�GDUL�EDQN��.35����

3HUXPDKDQ�DGDODK�NXPSXODQ�UXPDK�VHEDJDL�EDJLDQ�GDUL�SHUPXNLPDQ��EDLN�

SHUNRWDDQ� PDXSXQ� SHUGHVDDQ�� \DQJ� GLOHQJNDSL� GHQJDQ� SUDVDUDQD�� VDUDQD�� GDQ�

XWLOLWDV�XPXP�VHEDJDL�KDVLO�XSD\D�SHPHQXKDQ�UXPDK�\DQJ�OD\DN�KXQL��3HUXPDKDQ�

GLOHQJNDSL� GHQJDQ� SUDVDUDQD�� VDUDQD�� GDQ� XWLOLWDV� XPXP�� 3UDVDUDQD� DGDODK�

NHOHQJNDSDQ�GDVDU�ILVLN�OLQJNXQJDQ�KXQLDQ�\DQJ�PHPHQXKL�VWDQGDU�WHUWHQWX�XQWXN�

NHEXWXKDQ�EHUWHPSDW�WLQJJDO�\DQJ�OD\DN��VHKDW��DPDQ��GDQ�Q\DPDQ���6DUDQD�DGDODK�

IDVLOLWDV� GDODP� OLQJNXQJDQ� KXQLDQ� \DQJ� EHUIXQJVL� XQWXN� PHQGXNXQJ�

SHQ\HOHQJJDUDDQ� GDQ� SHQJHPEDQJDQ� NHKLGXSDQ� VRVLDO�� EXGD\D�� GDQ� HNRQRPL���

8WLOLWDV� XPXP� DGDODK� NHOHQJNDSDQ� SHQXQMDQJ� XQWXN� SHOD\DQDQ� OLQJNXQJDQ�

KXQLDQ��8WLOLWDV�XPXP�PHQXUXW�3DVDO���KXUXI�F�3HUDWXUDQ�0HQWHUL�'DODP�1HJHUL�

1RPRU����7DKXQ������7HQWDQJ�3HQ\HUDKDQ�3UDVDUDQD�/LQJNXQJDQ��8WLOLWDV�8PXP�

GDQ� )DVLOLWDV� 6RVLDO� 3HUXPDKDQ� .HSDGD� 3HPHULQWDK� 'DHUDK� DGDODK� EDQJXQDQ�

EDQJXQDQ� \DQJ� GLEXWXKNDQ� GDODP� VLVWHP� SHOD\DQDQ� OLQJNXQJDQ� \DQJ�

GLVHOHQJJDUDNDQ�ROHK� LQVWDQVL�SHPHULQWDK�GDQ�DQWDUD� ODLQ�� ����-DULQJDQ�DLU�EHUVLK���
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��� -DULQJDQ� OLVWULN�� ��� � -DULQJDQ�JDV�� ��� � -DULQJDQ� WHOHSRQ�� ����7HUPLQDO�DQJNXWDQ�

XPXP�EXV�VKHOWHU������.HEHUVLKDQ�SHPEXDQJDQ�VDPSDK������3HPDGDP�NHEDNDUDQ��

6HODLQ�XWLOLWDV�XPXP�GLNHQDO�SXOD�IDVLOLWDV�VRVLDO�DGDODK�IDVLOLWDV�\DQJ�GLEXWXKNDQ�

PDV\DUDNDW� GDODP� OLQJNXQJDQ� SHPXNLPDQ� \DQJ� PHOLSXWL� DQWDUD� ODLQ�� ���

3HQGLGLGLNDQ�� ��� � .HVHKDWDQ�� ��� 3HUEHODQMDDQ� GDQ� QLDJD�� ��� � 3HPHULQWDKDQ� GDQ�

SHOD\DQDQ�XPXP�����3HULEDGDWDQ�� ����5HNUHDVL�GDQ�NHEXGD\DDQ�����2ODKUDJD�GDQ�

ODSDQJDQ�WHUEXND�����3HPDNDPDQ�8PXP��)DVLOLWDV�VRVLDO� WHUPDVXN�VHEDJDL� VXDWX�

VDUDQD�DGDODK�IDVLOLWDV�GDODP�OLQJNXQJDQ�KXQLDQ�\DQJ�EHUIXQJVL�XQWXN�PHQGXNXQJ�

SHQ\HOHQJJDUDDQ� GDQ� SHQJHPEDQJDQ� NHKLGXSDQ� VRVLDO�� EXGD\D�� GDQ� HNRQRPL��

7DQDK�VHEDJDL�IDVLOLWDV�VRVLDO�PDND�WDQDK�WHUVHEXW�GLIXQJVLNDQ�XQWXN�NHSHQWLQJDQ�

VRVLDO�VHEDJDLPDQD�3DVDO���8QGDQJ�8QGDQJ�5HSXEOLN�,QGRQHVLD�1RPRU���7DKXQ�

����� WHQWDQJ� 3HUDWXUDQ� 'DVDU� 3RNRN�SRNRN� $JDULD� �VHODQMXWQ\D� GLVLQJNDW�

883$���0HQXUXW�/HRDQ�'XJXLW�GDODP�DMDUDQQ\D�PHQJHQDL�´IXQJVL�VRVLDO´�EHUWLWLN�

WRODN�SDGD�SHQ\DQJNDODQ�WHUKDGDS�DGDQ\D�KDN�VXEMHNWLI��\DQJ�DGD�KDQ\DODK�IXQJVL�

VRVLDO�� 2UDQJ� SXQ\D� EHQGD�� WDQDK�� VXSD\D� GDSDW�PHPHQXKL� IXQJVL� VRVLDO� GDODP�

PDV\DUDNDWQ\D�
�
�+DO� LQL�EHUDUWL�EDKZD�KDN�PLOLN�PHPSXQ\DL� IXQJVL� VRVLDO��\DQJ�

EHUDUWL� EDKZD� IDVLOLWDV� VRVLDO� DGDODK� IDVLOLWDV� \DQJ� GLPLOLNL� VHFDUD� EHUVDPD�VDPD�

WLGDN�GLSHUNHQDQNDQ�GLPLOLNL�VHFDUD�SULEDGL���

%HUNHQDDQ�GHQJDQ�SHQHUWLEDQ�IDVLOLWDV�XPXP�GL�.RWD�6XUDED\D�GLWHUELWNDQ��

3HUDWXUDQ�'DHUDK�.RWD�6XUDED\D� �1RPRU� ��7DKXQ������ WHQWDQJ� �5 HQFDQD�7DWD�

5XDQJ�:LOD\DK�.RWD�6XUDED\D� 5XDQJ�OLQJNXS�5HQFDQD�7DWD�5XDQJ�:LOD\DK�LQL�

PHQFDNXS�VWUDWHJL�GDQ�VWUXNWXU�SHPDQIDDWDQ�UXDQJ�ZLOD\DK�'DHUDK�VDPSDL�GHQJDQ�

EDWDV� UXDQJ� GDUDW�� ODXW�� GDQ� XGDUD� EHUGDVDUNDQ� SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ�

\DQJ�EHUODNX��5HQFDQD�7DWD�5XDQJ�:LOD\DK� WHUGLUL�GDUL�3HWD�GDQ�%XNX�5HQFDQD�

7DWD�5XDQJ�:LOD\DK�VHEDJDLPDQD�GLQ\DWDNDQ�GDODP�/DPSLUDQ�3HUDWXUDQ�'DHUDK�

LQL���

)DVLOLWDV� VRVLDO� PHUXSDNDQ� VXDWX� NHKDUXVDQ� EDJL� SHQJHPEDQJ� XQWXN�

PHQ\HGLDNDQQ\D� GDQ� GLVHUDKNDQ� NHSDGD� SHPHULQWDK� NRWD�NDEXSDWHQ� GL� PDQD��

����������������������������������������������� �
�
�$�3�� 3DUOLQGXQJDQ��Komentar atas Undang-undang Pokok Agraria�� $OXPQL�� %DQGXQJ��

������K������

�
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SHUXPDKDQ�WHUVHEXW�GLEDQJXQ���3HQ\HUDKDQ�3UDVDUDQD�/LQJNXQJDQ��8WLOLWDV�8PXP�

GDQ� )DVLOLWDV� VRVLDO� DGDODK� SHQ\HUDKDQ� VHOXUXK� DWDX� VHEDJLDQ� SUDVDUDQD�

OLQJNXQJDQ�� XWLOLWDV� XPXP� GDQ� IDVLOLWDV� VRVLDO� EHUXSD� WDQDK� DWDX� WDQSD�

EDQJXQDQQ\D�GDODP�EHQWXN�DVVHW�GDQ�DWDX�SHQJHORODDQ�GDQ�DWDX�WDQJJXQJ�±�MDZDE�

GDUL�3HUXP�3HUXPQDV��3HUXVDKDDQ�3HPEDQJXQDQ�3HUXPDKDQ�NHSDGD�3HPHULQWDK�

'DHUDK�� 7HUKLWXQJ� VHMDN� GLODNVDQDNDQ� SHQ\HUDKDQ� SUDVDUDQD� OLQJNXQJDQ�� XWLOLWDV�

XPXP� GDQ� IDVLOLWDV� VRVLDO� WHUVHEXW� GDODP� 3DVDO� �� �� 7DKXQ� ����� GLDWDV�� PDND�

EHUDNKLUODK� KXEXQJDQ� DWDV� WDQDK� �� EDQJXQDQ� GHQJDQ� 3HUXVDKDDQ� 3HPEDQJXQDQ�

3HUXPDKDQ�NHFXDOL�WDQDK�EDQJXQDQ�GL�DWDV�KDN�SHQJHORODDQ�3HUXP�3HUXPQDV�\DQJ�

GLVHUDKNDQ� GHQJDQ� VWDWXV� WDQDK� KDN� JXQD� EDQJXQDQ� GDQ� DWDX� KDN� SDNDL��

.HQ\DWDDQQ\D�PHGLD�FHWDN�PDXSXQ�PHGLD�HOHNWURQLN�PHPSHUPDVDODKNDQ�IDVLOLWDV�

VRVLDO� �\DQJ�EHOXP�GLODNXNDQ�SHQ\HUDKDQ�ROHK�SHQJHPEDQJ�GLMDGLNDQ�RE\HN�MXDO�

EHOL�GHQJDQ�SLKDN�NHWLJD�GDQ�DNKLUQ\D�WHUMDGL�VHQJNHWD���

� 3HPEDKDVDQ� SHQHOLWLDQ� LQL� GLIRNXVNDQ� SDGD� NDVXV� VDODK� VDWX� SHUXVDKDDQ�

SHQJHPEDQJ� DWDX� GHYHORSHU� SHUXPDKDQ� \DLWX� 37�� &LWUD� 3HUVDGD� 3HUPDL� \DQJ�

PHQGLULNDQ� 3HUXPDKDQ� &LWUD� 0HGD\X� 5HVLGHQFH� GL� NDZDVDQ� 0HGRNDQ� $\X�

6XUDED\D�� 6HEDJDL� SHUXVDKDDQ� SHQJHPEDQJ� DWDX� GHYHORSHU�� 37�� &LWUD� 3HUVDGD�

3HUPDL� WHODK� PHODNVDQDNDQ� SHPEDQJXQDQ� EHEHUDSD� XQLW� UXPDK�� \DLWX� VHEDQ\DN�

�����VHUDWXV�GXD�SXOXK��XQLW�GHQJDQ�EHUEDJDL�WLSH��8QLW�XQLW�UXPDK�\DQJ�GLEDQJXQ�

ROHK�37��&LWUD�3HUVDGD�3HUPDL� GL� 3HUXPDKDQ�&LWUD�0HGD\X�5HVLGHQFH� VHEDJLDQ�

WHODK�GLEHOL�GDQ�GLKXQL�ROHK�PDV\DUDNDW�6XUDED\D��

� � 37�� &LWUD� 3HUVDGD� 3HUPDL� VHEDJDL� SHUXVDKDDQ� SHQJHPEDQJ� DWDX�

GHYHORSHU� GDODP� PHPEDQJXQ� SHUXPDKDQ� WHODK� PHPHQXKL� SHUV\DUDWDQ� VHEDJDL�

SHUXPDKDQ�OHQJNDS�GHQJDQ�)DVLOLWDV�8PXP��)DVXP���)DVLOLWDV�6RVLDO��)DVRV��GDQ�

5XDQJ�7HUEXND�+LMDX��57+���1DPXQ�SDGD�NHQ\DWDDQQ\D�PDVLK�DGD�VDMD�PDVDODK��

GLPDQD� 'HZDQ� 3HUZDNLODQ� 5DN\DW� 'DHUDK� �'35'�� 6XUDED\D� EHUXODQJ� NDOL�

PHQJKLPEDX� DJDU� NDODQJDQ� SHQJHPEDQJ� DWDX� GHYHORSHU� PHQ\HUDKNDQ� IDVLOLWDV�

XPXPQ\D�NH�3HPHULQWDK�.RWD�� GDQ� VDPSDL� VDDW� LQL� GLDQJJDS� DQJLQ� ODOX��'DODP�

KDO� LQL� '35'� PHQGXJD� EDQ\DN� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV�

XPXP� PHQMDGL� SHUXPDKDQ� EDUX� \DQJ� NHPXGLDQ� GLMXDO� NH� PDV\DUDNDW� GLPDQD�

SLKDN�SHUXVDKDDQ�SHQJHPEDQJ�DWDX�GHYHORSHU�EHNHUMDVDPD�GHQJDQ�EDQN��
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� 'XJDDQ�DQJJRWD�'35'�6XUDED\D��GLPDQD�VDODK�VDWX�IDVLOLWDV�XPXP�\DQJ�

VXGDK�GLVXODS�PHQMDGL�SHUXPDKDQ�DGD�GL�3HUXPDKDQ�&LWUD�0HGD\X�5HVLGHQFH�GL�

0HGRNDQ�$\X�PLOLN�37��&LWUD�3HUVDGD�3HUPDL�VHODNX�SHQJHPEDQJ�DWDX�GHYHORSHU��

'HQJDQ� GHPLNLDQ� MHODV� EDKZD� 37�� &LWUD� 3HUVDGD� 3HUPDL� VHEDJDL� SHUXVDKDDQ�

SHQJHPEDQJ� DWDX� GHYHORSHU� WHODK� GLGXJD� PHODNXNDQ� SHODQJJDUDQ� WHUKDGDS�

SHPEDQJXQDQ�3HUXPDKDQ�&LWUD�0HGD\X�5HVLGHQFH��

%HUGDVDUNDQ� XUDLDQ� NURQRORJL� VHEDJDLPDQD� GL� DWDV�� PDND� \DQJ�

GLSHUPDVDODKNDQ� DGDODK�� DSDNDK� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV�

XPXP� GDSDW� GLPLQWDNDQ� SHUWDQJJXQJMDZDEDQ� KXNXP� GLWLQMDX� GDUL� 3HUDWXUDQ�

'DHUDK� .RWD� 6XUDED\D� �1 RPRU� �� 7DKXQ� ����� WHQWDQJ� 5HQFDQD� 7DWD� 5XDQJ�

:LOD\DK�.RWD�6XUDED\D�"� 

3HQHOLWLDQ� LQL�GLPDNVXGNDQ�XQWXN�PHQJHWDKXL�GDQ�PHQJDQDOLVLV� WDQJJXQJ�

MDZDE� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP� GLWLQMDX� GDUL�

3HUDWXUDQ�'DHUDK�.RWD�6XUDED\D� �1RPRU� ��7DKXQ������ WHQWDQJ� �5 HQFDQD�7DWD�

5XDQJ�:LOD\DK�.RWD�6XUDED\D�

 

METODE PENELITIAN 

�����3HQHOLWLDQ� LQL� WHUPDVXN� SHQHOLWLDQ� <XULGLV� 1RUPDWLI�� \DLWX� SHQHOLWLDQ�

\DQJ�GLGDVDUNDQ�SDGD�SHUDWXUDQ�SHUXQGDQJ�XQGDQJDQ�\DQJ�EHUODNX�GDQ� OLWHUDWXU�

OLWHUDWXU�ODLQQ\D�\DQJ�EHUNDLWDQ�GHQJDQ�SRNRN�EDKDVDQ�VHEDJDL�EDKDQ�SHQGXNXQJ��

3HQGHNDWDQ� \DQJ� GLJXQDNDQ� VHFDUD� SHUXQGDQJ�XQGDQJDQ� (statute approach)� GDQ�

SHQGHNDWDQ� NRQVHS� (conceptual approach)�
�
� 3HQGHNDWDQ� VHFDUD� SHUXQGDQJ�

XQGDQJDQ�(statute approach) DGDODK�SHQHOLWLDQ�\DQJ�SHQGHNDWDQ�XWDPDQ\D�PHODOXL�

SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ� \DQJ� EHUODNX�� 3HQGHNDWDQ� NRQVHS� (conceptual 

approach) DGDODK�SHQGHNDWDQ�\DQJ�GLSHUROHK�PHODOXL� OLWHUDWXU�OLWHUDWXU�GDQ�EDKDQ�

EDFDDQ�ODLQQ\D�VHEDJDL�WHRUL�SHQGXNXQJ�GDUL�SHUPEDKDVDQ�WHUVHEXW��%DKDQ�KXNXP�

\DQJ� GLJXQDNDQ� \DLWX� EDKDQ� KXNXP� SULPHU� GDQ� EDKDQ� KXNXP� VHNXQGHU�� %DKDQ�

KXNXP� SULPHU� DGDODK� EDKDQ� KXNXP� \DQJ� PHQJLNDW�� WHUGLUL� GDUL� SHUDWXUDQ�

SHUXQGDQJ�XQGDQJDQ�\DQJ�EHUODNX��GDODP�KDO�LQL�DGDODK�8QGDQJ�XQGDQJ�1RPRU���

����������������������������������������������� �
�
��3HWHU�0DKPXG�0DU]XNL��Penelitian Hukum��(GLVL����&HWDNDQ�NH����.HQFDQD�� -DNDUWD��

������K�����
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�

7DKXQ� ����� WHQWDQJ� 3HUXPDKDQ� GDQ� 3HUPXNLPDQ� �88�1R�� �������� �/ HPEDUDQ�

1HJDUD�5HSXEOLN�,QGRQHVLD�7DKXQ������1RPRU�����7DPEDKDQ�/HPEDUDQ�1HJDUD�

5HSXEOLN� ,QGRQHVLD� 1RPRU� ������ FDEXW� ROHK� 8QGDQJ�XQGDQJ� 1RPRU� ��7 DKXQ�

�����7HQWDQJ�3HUXPDKDQ�GDQ�.DZDVDQ�3HUPXNLPDQ��88�1R�����������/HPEDUDQ�

1HJDUD� 7DKXQ� �����1 RPRU� ��� 7DPEDKDQ� /HPEDUDQ� 1HJDUD� 1RPRU� �������

6HGDQJNDQ� EDKDQ� KXNXP� VHNXQGHU� DGDODK� EDKDQ� KXNXP� \DQJ� GLSHUROHK� GDUL�

OLWHUDWXU�OLWHUDWXU�\DQJ�GLSHUROHK�GDUL�EXNX�EXNX��DUWLNHO�DUWLNHO�GDQ�SHQGDSDW�GDUL�

SDUD�SDNDU�KXNXP���

/DQJNDK� SHQJXPSXODQ� EDKDQ� KXNXP� GLODNXNDQ� GHQJDQ� FDUD�

PHQJLQYHQWDULVDVL�EDKDQ�EDKDQ�KXNXP�\DQJ�EHUKXEXQJDQ�GHQJDQ�SRNRN�EDKDVDQ�

GDODP� SHQXOLVDQ�� PHQJNODVLILNDVL� �PHQJHORPSRNNDQ�� EDKDQ� KXNXP� \DQJ� WHODK�

GLLQYHQWDULVDVL� VHVXDL� GHQJDQ� NHEXWXKDQ� SHQXOLVDQ� GDQ� PHQJXUXWNDQ�

�VLVWHPDWLVDVL��EDKDQ�KXNXP�WHUVHEXW��/DQJNDK�PHQJDQDOLVLV�EDKDQ�KXNXP�XQWXN�

PHPSHUROHK� MDZDEDQ� DWDV� SHUPDVDODKDQ� GLJXQDNDQ� SHQDODUDQ� \DQJ� EHUVLIDW�

GHGXNVL��GDUL�DUJXPHQWDVL�XPXP�NH�NKXVXV��\DQJ�EHUDZDO�GDUL�EDKDQ�KXNXP�GDQ�

GLNDLWNDQ� GHQJDQ� SRNRN� SHUPDVDODKDQ� \DQJ� DNDQ� GLEDKDV� GDODP� SHQHOLWLDQ� LQL��

'DODP� PHQJDQDOLVLV� GLJXQDNDQ� SHQDIVLUDQ� VLVWHPDWLV�� \DLWX� SHQDIVLUDQ� GHQJDQ�

FDUD� PHOLKDW� GDQ� PHPSHUKDWLNDQ� SDVDO�SDVDO� \DQJ� VDOLQJ� EHUKXEXQJDQ� GHQJDQ�

\DQJ� ODLQQ\D� \DQJ� DGD� GL� GDODP� SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ� LWX� VHQGLUL�

PDXSXQ� GHQJDQ� SDVDO�SDVDO� ODLQ� GDUL� SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ� \DQJ� ODLQ�

XQWXN�PHPSHUROHK�SHQJHUWLDQ�\DQJ�OHELK�MHODV��

HASIL DAN PEMBAHASAN 

3HQJHPEDQJ� \DNQL� 37�� &LWUD� 3HUVDGD� 3HUPDL� VHEHWXOQ\D� WHODK�

PHQ\HGLDNDQ�IDVLOLWDV�XPXP��QDPXQ�EHOXP�GLVHUDKNDQ�NHSDGD�3HPNRW�6XUDED\D��

'HQJDQ� EHUMDODQQ\D�ZDNWX� IDVXP� WHUVHEXW� EXNDQQ\D� GLVHUDKNDQ� NHSDGD�3HPNRW�

PDODK�GLEDQJXQ�UXPDK�EDUX�GDQ�GLMXDO�NHSDGD�PDV\DUDNDW��3HPEDQJXQDQ�UXPDK�

GL�DWDV� WDQDK� IDVLOLWDV�XPXP�WHUVHEXW�GLSHUPDVDODKNDQ�ROHK�PDV\DUDNDW�VHWHPSDW�

\DQJ�PHPSXQ\DL�KDN�DWDV�IDVLOLWDV�XPXP�WHUVHEXW��3DGD�3DVDO���D\DW�����KXUXI�H�

3HUDWXUDQ� 'DHUDK� .RWD� 6XUDED\D� 1R��� 7DKXQ� ������ PHQ\HEXWNDQ� EDKZD� SDGD�

SHPEDQJXQDQ� SHUXPDKDQ� UHDO� HVWDWH�� SHODNVDQD� SHPEDQJXQDQ�

Calyptra: Jurnal Ilmiah Mahasiswa Universitas Surabaya Vol.2 No.1 (2013)

6



�

SHUXPDKDQ�SHQJHPEDQJ�ZDMLE�PHQ\HGLDNDQ�SUDVDUDQD�OLQJNXQJDQ��XWLOLWDV�XPXP��

GDQ�IDVLOLWDV�VRVLDO�GHQJDQ�SURSRUVL�������HPSDW�SXOXK�SHUVHQ���GDUL�NHVHOXUXKDQ�

OXDV�ODKDQ�SHUXPDKDQ��GDQ�VHODQMXWQ\D�GLVHUDKNDQ�NHSDGD�SHPHULQWDK�GDHUDK��

)DVLOLWDV� VRVLDO� WHUPDVXN� VDUDQD� UHNUHDVL� VHVXDL�GHQJDQ�NHWHQWXDQ�SDVDO� ��

KXUXI� G�3 HUPHQGDJUL� 1R�� �� 7DKXQ� �����GD Q� VDUDQD� \DQJ� KDUXV� GLSHQXKL� ROHK�

SHQJHPEDQJ�VHVXDL�GHQJDQ�3DVDO���3HUPHQGDJUL�1R����7DKXQ�������EDKZD�6DUDQD�

SHUXPDKDQ� GDQ� SHUPXNLPDQ�� DQWDUD� ODLQ� VDUDQD� SHUQLDJDDQ�SHUEHODQMDDQ�� VDUDQD�

SHOD\DQDQ�XPXP�GDQ�SHPHULQWDKDQ��VDUDQD�SHQGLGLNDQ��VDUDQD�NHVHKDWDQ��VDUDQD�

SHULEDGDWDQ��VDUDQD�UHNUHDVL�GDQ�RODK�UDJD��VDUDQD�SHPDNDPDQ��VDUDQD�SHUWDPDQDQ�

GDQ�UXDQJ�WHUEXND�KLMDX��GDQ�VDUDQD�SDUNLU��

3UDVDUDQD�� VDUDQD�GDQ�XWLOLWDV�XPXP�WHUVHEXW�\DQJ� WHODK�VHOHVDL�GLEDQJXQ�

ROHK� VHWLDS� RUDQJ� KDUXV� GLVHUDKNDQ� NHSDGD� SHPHULQWDK� NDEXSDWHQ�NRWD� VHVXDL�

GHQJDQ� NHWHQWXDQ� SDVDO� ���88�1R�� ��7 DKXQ������ MR�3DVDO� ���D \DW� ����88�1R��

�������� QDPXQ� WLGDN� DGD� SHQMHODVDQ� OHELK� ODQMXW� PHQJHQDL� ³WHODK� VHOHVDL�

GLEDQJXQ´�� NDUHQD� NHQ\DWDDQQ\D� EDQ\DN� SHQJHPEDQJ� \DQJ� EHOXP� DWDX� WLGDN�

PHQ\HUDKNDQ� VDUDQD� WHUVHEXW� NHSDGD� SHPHULQWDK� GDHUDK�NRWD� VHWHPSDW��

VHEDJDLPDQD� SDGD� SHQJHPEDQJ� 37�� &LWUD� 3HUVDGD� 3HUPDL�� $SDELOD� GLNDLWNDQ�

GHQJDQ� NHWHQWXDQ� 3DVDO� ���3 HUPHQGDJUL� 1R�� �� 7DKXQ� ������ EDKZD� 3HPHULQWDK�

GDHUDK�PHPLQWD� SHQJHPEDQJ�XQWXN�PHQ\HUDKNDQ� SUDVDUDQD�� VDUDQD�� GDQ� XWLOLWDV�

SHUXPDKDQ� GDQ� SHUPXNLPDQ� \DQJ� GLEDQJXQ� ROHK� SHQJHPEDQJ�� 3HQ\HUDKDQ�

SUDVDUDQD�� VDUDQD�� GDQ� XWLOLWDV� SHUXPDKDQ� GDQ� SHUPXNLPDQ� GLODNXNDQ�� SDOLQJ�

ODPEDW����VDWX��WDKXQ�VHWHODK�PDVD�SHPHOLKDUDDQ��GDQ�VHVXDL�GHQJDQ�UHQFDQD�WDSDN�

\DQJ� WHODK� GLVHWXMXL� ROHK� SHPHULQWDK� GDHUDK�� 3HQ\HUDKDQ� SUDVDUDQD�� VDUDQD�� GDQ�

XWLOLWDV� SHUXPDKDQ� GDQ� SHUPXNLPDQ� VHVXDL� UHQFDQD� WDSDN� GLODNXNDQ�� VHFDUD�

EHUWDKDS�� DSDELOD� UHQFDQD� SHPEDQJXQDQ� GLODNXNDQ� EHUWDKDS�� DWDX� VHNDOLJXV��

DSDELOD�UHQFDQD�SHPEDQJXQDQ�GLODNXNDQ�WLGDN�EHUWDKDS��

3HQJHPEDQJ� GDODP� KDO� LQL� 37�� &LWUD� 3HUVDGD� 3HUPDL� \DQJ� WLGDN� VHJHUD�

PHQ\HUDKNDQ�IDVLOLWDV�XPXP�EHUXSD�VDUDQD�\DQJ�WHUVHGLD�GDQ�PDVLK�GDODP�EHQWXN�

VHUWLSLNDW� LQGXN� \DQJ� EHOXP� GLEDJL�EDJL�� VHKLQJJD� VHOXUXK� KDN� DWDV� WDQDK�

WHUPDVXN� IDVLOLWDV� XPXP� PDVLK� GDODP� SHQJHORODDQ� SHQJHPEDQJ�� NKXVXVQ\D��

IDVLOLWDV� XPXP� WHWDS� EHUDGD� GL� WDQJDQ� GDQ� SHQJHORODDQ� SHQJHPEDQJ� WHUPDVXN�
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ELD\D� SHQJHORODDQQ\D�� 3HQJHPEDQJ� PHUXEDK� IXQJVL� IDVLOLWDV� XPXP� WHUVHEXW�

PHQMDGL� EDQJXQDQ� UXPDK� WLSH� ���NH PXGLDQ� PHQMXDO� NHSDGD� PDV\DUDNDW� \DQJ�

PHPEXWXKNDQQ\D���

3HQ\HUDKDQ� IDVLOLWDV� XPXP� WHUVHEXW� GLPDNVXGNDQ� XQWXN� GLDOLKNHORODNDQ�

GDUL� SHQJHPEDQJ� NHSDGD� 3HPHULQWDK� .RWD� 6XUDED\D� VHVXDL� GHQJDQ� NHWHQWXDQ�

SDVDO� ��� 3HUGD� 6XUDED\D� �1 R�� �� 7DKXQ� ������ EDKZD� 3HPHULQWDK� 'DHUDK�

EHUZHQDQJ�XQWXN�PHODNXNDQ�SHQJHORODDQ�SUDVDUDQD��VDUDQD�GDQ�XWLOLWDV�\DQJ�WHODK�

GLVHUDKNDQ� ROHK� SHQJHPEDQJ� NHSDGD� 3HPHULQWDK� 'DHUDK�� 3HPHULQWDK� GDHUDK�

GDODP� PHODNXNDQ� SHQJHORODDQ� KDUXV� VHVXDL� GHQJDQ� UHQFDQD� WDSDN� \DQJ� WHODK�

GLVDKNDQ�ROHK�3HPHULQWDK�'DHUDK���

3HPHULQWDK� .RWD� 6XUDED\D� VHEHQDUQ\D� PHPSXQ\DL� ZHZHQDQJ� XQWXN�

PHODNXNDQ� SHQJDZDVDQ� WHUKDGDS� SHPHQXKDQ� NHZDMLEDQ� SHQJHPEDQJ� GDODP�

PHQ\HGLDNDQ� GDQ� PHQ\HUDKNDQ� SUDVDUDQD�� VDUDQD� GDQ� XWLOLWDV� SDGD� NDZDVDQ�

LQGXVWUL��SHUGDJDQJDQ��SHUXPDKDQ�GDQ�SHUPXNLPDQ�VHVXDL�GHQJDQ�SDVDO����3HUGD��

1R����7DKXQ�������EDKZD�.HSDOD�'DHUDK�EHUZHQDQJ�PHODNXNDQ�SHQJDZDVDQ�GDQ�

SHQJHQGDOLDQ� WHUKDGDS� SHPHQXKDQ� NHZDMLEDQ� SHQJHPEDQJ� GDODP� PHQ\HGLDNDQ�

GDQ� PHQ\HUDKNDQ� SUDVDUDQD�� VDUDQD� GDQ� XWLOLWDV� SDGD� NDZDVDQ� LQGXVWUL��

SHUGDJDQJDQ�� SHUXPDKDQ�GDQ� SHUPXNLPDQ�� �'DODP�PHODNXNDQ�SHQJDZDVDQ� GDQ�

SHQJHQGDOLDQ�.HSDOD�'DHUDK�GDSDW�PHOLPSDKNDQ�NHZHQDQJDQQ\D�NHSDGD�6DWXDQ�

.HUMD� 3HUDQJNDW� 'DHUDK� WHUNDLW� VHVXDL� WXJDV� GDQ� IXQJVLQ\D�� +DO� LQL� MLND�

SHPHULQWDK� GDHUDK� NRQVLVWHQ� GHQJDQ� NHZHQDQJDQQ\D� WHUVHEXW�� GDSDW� PHQFHJDK�

SHQJHPEDQJ�XQWXN�PHQJDOLK�IXQJVLNDQ�IDVLOLWDV�XPXP��

'LDOLK�IXQJVLNDQQ\D�VDUDQD�XPXP�WHUVHEXW�SDUD�SHQJKXQL�GLUXJLNDQ��PDND�

DNDQ�GLNHQDNDQ�VDQNVL�EHUXSD�VDQNVL�DGPLQLVWUDULI��EHUXSD�SHQFDEXWDQ�L]LQ�XVDKD�

SHQJHPEDQJ�VHVXDL�GHQJDQ�SDVDO�����88�1R����7DKXQ������EDKZD�MLND�NHZDMLEDQ�

WLGDN� GLSHQXKL� ROHK� VXDWX� EDGDQ� XVDKD� GL� ELGDQJ� SHPEDQJXQDQ� SHUXPDKDQ� GDQ�

SHUPXNLPDQ��PDND�L]LQ�XVDKD�EDGDQ�WHUVHEXW�GLFDEXW�MR�SDVDO�����88�1R����������

EDKZD� VHWLDS� RUDQJ� \DQJ� PHQ\HOHQJJDUDNDQ� SHUXPDKDQ� GDQ� NDZDVDQ�

SHUPXNLPDQ�\DQJ�WLGDN�PHPHQXKL�NHWHQWXDQ�VHEDJDLPDQD�GLPDNVXG�GDODP�3DVDO�

��� D\DW� ����� GLNHQDL� VDQNVL� DGPLQLVWUDWLI�� 6DQNVL� DGPLQLVWUDWLI� \DQJ� GDSDW�

GLNHQDNDQ� NHSDGD� SHQJHPEDQJ� GDODP� KDO� LQL� 37�� &LWUD� 3HUVDGD� 3HUPDL� GDSDW�

Calyptra: Jurnal Ilmiah Mahasiswa Universitas Surabaya Vol.2 No.1 (2013)

8



�

EHUXSD� SHULQJDWDQ� WHUWXOLV�� SHPEDWDVDQ� NHJLDWDQ� SHPEDQJXQDQ�� �SH QJKHQWLDQ�

VHPHQWDUD� DWDX� WHWDS� SDGD� SHNHUMDDQ� SHODNVDQDDQ� SHPEDQJXQDQ�� SHQJKHQWLDQ�

VHPHQWDUD� DWDX� SHQJKHQWLDQ� WHWDS� SDGD� SHQJHORODDQ� SHUXPDKDQ�� SHQJXDVDDQ�

VHPHQWDUD� ROHK� SHPHULQWDK� �GLVHJHO��� NHZDMLEDQ� PHPERQJNDU� VHQGLUL� EDQJXQDQ�

GDODP� MDQJND� ZDNWX� WHUWHQWX�� SHPEDWDVDQ� NHJLDWDQ� XVDKD�� SHPEHNXDQ� L]LQ�

PHQGLULNDQ� EDQJXQDQ�� SHQFDEXWDQ� L]LQ� PHQGLULNDQ� EDQJXQDQ�� SHPEHNXDQ��

SHQFDEXWDQ� VXUDW� EXNWL� NHSHPLOLNDQ� UXPDK�� SHULQWDK� SHPERQJNDUDQ� EDQJXQDQ�

UXPDK��SHPEHNXDQ� L]LQ�XVDKD��SHQFDEXWDQ� L]LQ�XVDKD��SHQJDZDVDQ�� �SHPEDWDODQ�

L]LQ��NHZDMLEDQ�SHPXOLKDQ�IXQJVL�ODKDQ�GDODP�MDQJND�ZDNWX�WHUWHQWX���SHQFDEXWDQ�

LQVHQWLI��SHQJHQDDQ�GHQGD�DGPLQLVWUDWLI��GDQ�DWDX�SHQXWXSDQ�ORNDVL���

+DO� GL� DWDV� GLSHUWHJDV� ROHK� NHWHQWXDQ� SDVDO� ��� 3HUGD� 1R�� �� 7DKXQ� ������

EDKZD�.HSDOD�'DHUDK�EHUZHQDQJ�PHQHUDSNDQ�VDQNVL�DGPLQLVWUDWLI�NHSDGD�VHWLDS�

RUDQJ� DWDX� EDGDQ� XVDKD�EDGDQ� KXNXP� \DQJ� PHODQJJDUQ\D�� -HQLV� VDQNVL�

DGPLQLVWUDWLI�GDSDW�EHUXSD�SHULQJDWDQ�WHUWXOLV�� �SHQXQGDDQ�SHPEHULDQ�SHUVHWXMXDQ�

GRNXPHQ�GDQ�DWDX�SHUL]LQDQ���GHQGD�DGPLQLVWUDVL�VHEHVDU�5S�����������������OLPD�

SXOXK� MXWD� UXSLDK��� � SHQJXPXPDQ� NHSDGD�PHGLD� PDVVD�� � GLPDVXNNDQ� NH� GDODP�

GDIWDU�KLWDP��black list����

37��&LWUD�3HUVDGD�3HUPDL� VHODNX�SHQJHPEDQJ�PHPEDQJXQ�GDQ�NHPXGLDQ�

PHQMXDO� WDQDK� GDQ� EDQJXQDQ� \DQJ� EHUGLUL� GL� DWDVQ\D� \DQJ� ROHK� PDV\DUDNDW�

VHWHPSDW� GLNHQDO� VHEDJDL� VDUDQD� SHUXPDKDQ� GDODP� EHQWXN� IDVLOLWDV� XPXP�� \DQJ�

EHUDUWL� EDKZD�SHQJHPEDQJ� WLGDN�PHPEDQJXQ�SHUXPDKDQ� VHVXDL�GHQJDQ�NULWHULD��

VSHVLILNDVL��SHUV\DUDWDQ��SUDVDUDQD�� VDUDQD��GDQ�XWLOLWDV�XPXP� \DQJ�EHUDUWL� WLGDN��

PHQJLNXWL�SHUV\DUDWDQ� WHNQLV�� HNRORJLV�GDQ� DGPLQLVWUDWLYH� VHVXDL�GHQJDQ�SDVDO� ��

D\DW� ���� 88�1R�� �� 7DKXQ� �����G LSLGDQD� SHQMDUD� VHODPD�ODPDQ\D� ���� VHSXOXK��

WDKXQ�GDQ���DWDX�GHQGD�VHWLQJJL�WLQJJLQ\D�5S������������������VHUDWXV�MXWD�UXSLDK��

VHVXDL�GHQJDQ�SDVDO����D\DW� ����88�1R����7DKXQ������EDKZD�VHWLDS�RUDQJ�DWDX�

EDGDQ�\DQJ�VHQJDMD�PHODQJJDU�NHWHQWXDQ�GDODP�3DVDO���D\DW�����GLSLGDQD�GHQJDQ�

SLGDQD� SHQMDUD� VHODPD�ODPDQ\D� ��� �VHSXOXK�� WDKXQ� GDQ� �� DWDX� GHQGD� VHWLQJJL�

WLQJJLQ\D� 5S�� ��������������� �VHUDWXV� MXWD� UXSLDK��� 3LGDQD� SHQMDUD� GDQ� GHQGD�

SDOLQJ� EDQ\DN� 5S����������������� �OLPD� PLOLDU� UXSLDK��� 6HODLQ� SLGDQD� WHUVHEXW�

SHQJHPEDQJ� GDSDW� GLMDWXKL� SLGDQD� WDPEDKDQ� EHUXSD� PHPEDQJXQ� NHPEDOL�
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SHUXPDKDQ�VHVXDL�GHQJDQ�NULWHULD��VSHVLILNDVL��SHUV\DUDWDQ��SUDVDUDQD��VDUDQD��GDQ�

XWLOLWDV�XPXP�\DQJ�GLSHUMDQMLNDQ�VHEDJDLPDQD�3DVDO�����88�1R����������

0HPSHUKDWLNDQ� XUDLDQ� VHEDJDLPDQD� WHUVHEXW� GL� DWDV� GDSDW� GLMHODVNDQ�

EDKZD� SHQJHPEDQJ� PHPEDQJXQ� UXPDK� GL� DWDV� WDQDK� IDVLOLWDV� XPXP� GDQ�

NHPXGLDQ� PHQMXDO� UXPDK� EHVHUWD� WDQDK� WHUVHEXW�� PDND� GDSDW� GLPLQWDNDQ�

SHUWDQJJXQJMDZDEDQ� GDUL� VHJL� KXNXP� EDLN� GHQJDQ� VDQNVL� DGPLQLVWUDWLI� PDXSXQ�

SHUWDQJJXQJMDZDEDQ�GDUL�VHJL�KXNXP�SLGDQD�VHEDJDLPDQD�GLWHQWXNDQ�GDODP�SDVDO�

���MR�SDVDO����88�1R����7DKXQ������MR�3DVDO�����GDQ�����88�1R����7DKXQ�������

.HSDGD�PDV\DUDNDW� \DQJ� GLUXJLNDQ� DNLEDW� GLMXDOQ\D� IDVLOLWDV� XPXP�ROHK�

SHQJHPEDQJ��GL�DQWDUD�NHUXJLDQ�WHUVHEXW�EHUXSD�NHUXJLDQ�LPPDWHULDO��NDUHQD�WLGDN�

DGD� ODJL� WHPSDW�XQWXN� UHNUHDVL�DWDX�EHUNXPSXOQ\D�NHOXDUJD� WHUXWDPD� DQDN�DQDN��

MXJD� NHUXJLDQ� VHFDUD� PDWHULLO�� \DLWX� PHURVRWQ\D� KDUJD� SHUXPDKDQ� GLVHEDENDQ�

NDUHQD� SHQJHPEDQJ� LQJNDU� MDQML� \DLWX� WLGDN� VHVXDL� GHQJDQ� \DQJ� GLSURPRVLNDQ�

XQWXN�PHQDULN�SDUD�SHPEHOL�SHUXPDKDQ��\DQJ�EHUDUWL�VDQNVL�NHSDGD�SHQJHPEDQJ�

EHUXSD� DGPLQLVWUDWLI� PDXSXQ� SLGDQD�� WLGDN� PHQJKDSXVNDQ� JXJDWDQ� SHUGDWD�

WHUKDGDS�SHQJHPEDQJ���

37�� &LWUD� 3HUVDGD� 3HUPDL� VHODNX� SHQJHPEDQJ� PHOHQJNDSL� NRPSOHN�

SHUXPDKDQ� GHQJDQ� GLEDQJXQQ\D� SUDVDUDQD� GDQ� VDUDQD� VHUWD� XWLOLWDV� XPXP��

6HEDJDL� VXDWX� IDVLOLWDV� NHODQJNDSDQ� EDJL� SHUXPDKDQ�� PDND� SHQJHPEDQJ� ZDMLE�

XQWXN� PHPSHUWDQDKNDQ� GDQ� WLGDN� PHQJDOLKNDQ� IDVLOLWDV� XPXP� WHUVHEXW��

.HQ\DWDDQQ\D� SHQJHPEDQJ� PHQJDOLKNDQQ\D� NHSDGD� SLKDN� ODLQ� \DQJ� EHUDUWXL�

SHQJHPEDQJ� GLNDWDNDQ� WHODK� PHODNVDQDNDQ� SHUMDQMLDQ� \DQJ� WLGDN� VHVXDL� GHQJDQ�

\DPJ� GLMDQMLNDQQ\D�� 'HQJDQ� WLGDN� GLODNVDQDNDQQ\D� SHUMDQMLDQ� PHQJDNLEDWNDQ�

SHQJKXQL� SHUXPDKDQ� PHQGHULWD� NHUXJLDQ�� PDND� SHQJHPEDQJ� GDSDW� GLNDWDNDQ�

WHODK�LQJNDU�MDQML�DWDX�ZDQSUHVWDVL���

6HVHRUDQJ� GLNDWDNDQ� WHODK� LQJNDU� MDQML� DWDX� ZDQSUHVWDVL� DSDELOD� WLGDN�

PHODNXNDQ� DSD� \DQJ� GLVDQJJXSLQ\D�� DWDX� PHODNXNDQ� WHWDSL� WHUODPEDW� DWDX�

PHODNXNDQ� WHWDSL� WLGDN� VHEDJDLPDQD� \DQJ� GLMDQMLNDQ�� :DQSUHVWDVL� WHUVHEXW�

PHQJDNLEDWNDQ�SLKDN� ODLQ�PHQGHULWD�NHUXJLDQ��GDQ�VHKDUXVQ\D�NHUXJLDQ� LWX�WLGDN�

DNDQ�WLPEXO�MLND�SHODNX�PHQ\DGDUL�DNDQ�SHUEXDWDQQ\D�WHUVHEXW��NDUHQDQ\D�SHODNX�
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KDUXVODK�RUDQJ�RUDQJ�\DQJ�PDPSX�GDODP�PHODNXNDQ�SHUEXDWDQ�KXNXP�GDODP�DUWL�

EXNDQ�SLKDN�\DQJ�WLGDN�FDNDS�EHUWLQGDN�GDODP�KXNXP��

6HEDJDLPDQD�WHODK�GLVHEXWNDQ�GL��DWDV�VDODK�VDWX��XQVXU�ZDQSUHVWDVL��DGDODK�

EHUDNLEDW�PHUXJLNDQ�RUDQJ� ODLQ�� �+DO� LQL� � VHVXDL� GHQJDQ�\DQJ�GLNHPXNDNDQ�ROHK��

<DK\D��+DUDKDS�VHEDJDL�EHULNXW��³-LND�ZDQSUHVWDVL� LWX�EHQDU�EHQDU�PHQLPEXONDQ�

NHUXJLDQ� NHSDGD� NUHGLWXU��PDND� GHELWXU�ZDMLE� PHQJJDQWL� NHUXJLDQ� \DQJ� WLPEXO��

$NDQ� WHWDSL� XQWXN� LWX� KDUXV� �DGD� KXEXQJDQ� �V HEDE� �DNLEDW� DWDX� NDXVDO� � YHUEDQG��

DQWDUD�ZDQSUHVWDVL�GHQJDQ�NHUXJLDQ´�
�
�

6HVHRUDQJ� \DQJ� ZDQSUHVWDVL� PHPEHULNDQ� KDN� NHSDGD� SLKDN� ODLQ� \DQJ�

GLUXJLNDQQ\D� XQWXN�PHQJJXJDW� JDQWL� NHUXJLDQ��0HQJHQDL� EHQWXN� JDQWL� NHUXJLDQ�

GDSDW� EHUXSD� SHQJJDQWLDQ� ELD\D�� UXJL� GDQ� EXQJD�� VHVXDL� GHQJDQ� NHWHQWXDQ�3DVDO�

�����%�:��� \DQJ�PHQHQWXNDQ�� ³%LD\D�� UXJL� GDQ� EXQJD� \DQJ� ROHK� VL� EHUSLXWDQJ�

EROHK�GLWXQWXW�DNDQ�SHQJJDQWLDQQ\D��WHUGLULODK�SDGD�XPXPQ\D�DWDV�UXJL�\DQJ�WHODK�

GLGHULWDQ\D�GDQ�XQWXQJ�\DQJ�VHGLDQ\D�KDUXV�GDSDW�GLQLNPDWLQ\D�«´��

*XJDWDQ� JDQWL� NHUXJLDQ� \DQJ� WLPEXO� NDUHQD� DGDQ\D� ZDQSUHVWDVL� GDSDW� EHUXSD�

SHQJJDQWLDQ� ELD\D� UXJL� GDQ� EXQJD� VHEDJDLPDQD� 3DVDO� �����% �:��� 0HQJHQDL�

ELD\D��UXJL�GDQ�EXQJD�GLMHODVNDQ�OHELK�ODQMXW�ROHK�6XEHNWL�VHEDJDL�EHULNXW��%LD\D�

PDNVXGQ\D�\DLWX�ELD\D�\DQJ�EHQDU�EHQDU�WHODK�GLNHOXDUNDQ��.HUXJLDQ�PDNVXGQ\D�

NHUXJLDQ� \DQJ� EHQDU�EHQDU� GLGHULWD� DNLEDW� NHODODLDQ� GDUL� GHELWXU�� %XQJD�

PDNVXGQ\D� \DLWX� NHXQWXQJDQ� \DQJ� WHODK� GLSHUKLWXQJNDQ� VHEHOXPQ\D� DNDQ�

GLWHULPDQ\D�
�
�0HQJHQDL� JXJDWDQ� JDQWL� NHUXJLDQ� \DQJ� EHUXSD� SHQJJDQWLDQ� ELD\D��

UXJL� GDQ� EXQJD� LQL� WLGDN� VHOXUXKQ\D� KDUXV� WHUSHQXKL�� PHODLQNDQ� FXNXS� GHQJDQ�

NHUXJLDQ� \DQJ� EHQDU�EHQDU� WHODK� GLGHULWD� ROHK� NUHGLWXU� NDUHQD� NHODODLDQ� GHELWXU�

\DQJ� WLGDN�PHPHQXKL� NHZDMLEDQ� \DQJ� WLPEXO� NDUHQD� SHUMDQMLDQ�
�
�+DO� LQL� EHUDUWL�

EDKZD� SHQJHPEDQJ� KDUXV� EHUWDQJJXQJ� MDZDE� DWDV� SHQMXDODQ� WDQDK� GL� DWDVQ\D�

EHUGLUL� VDUDQD� XPXP� WHUKDGDS� ZDUJD� EHUXSD� JDQWL� NHUXJLDQ� DWDV� GDVDU� WHODK�

PHODNXNDQ�LQJNDU�MDQML��

����������������������������������������������� �
�
��<DK\D�+DUDKDS��Segi-segi Hukum Perjanjian��$OXPQL��%DQGXQJ��������K������

�
��6XEHNWL� Op. Cit���K������

�
��$EGXONDGLU�0XKDPPDG��Op. Cit���K������
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� 3HQJHPEDQJ�\DQJ�LQJNDU�MDQML�DWDX�ZDQSUHVWDVL�WHUVHEXW�PHPEHULNDQ�KDN�

NHSDGD� PDV\DUDNDW� SHQJKXQL� SHUXPDKDQ� \DQJ� KDNQ\D� DWDV� GLMXDOQ\D� IDVLOLWDV�

XPXP� WHUVHEXW� XQWXN�PHQJJXJDW� JDQWL� NHUXJLDQ� EHUXSD� SHQJJDQWLDQ� ELD\D�� UXJL�

GDQ� EXQJD� DWDV� GDVDU� SHQJHPEDQJ� WHODK� LQJNDU� MDQML� DWDX� ZDQSUHVWDVL�� +DO� LQL�

EHUDUWL�EDKZD�SHQJHPEDQJ�\DQJ�PHQJDOLKIXQJVL�IDVLOLWDV�XPXP�GDSDW�GLPLQWDNDQ�

SHUWDQJJXQJMDZDEDQ� KXNXP� GLWLQMDX� GDUL� 3HUDWXUDQ� 'DHUDK� .RWD� 6XUDED\D��

1RPRU���7DKXQ������WHQWDQJ�5HQFDQD�7DWD�5XDQJ�:LOD\DK�.RWD�6XUDED\D��DWDV�

GDVDU� WHODK�PHPDQIDDWNDQ� IDVLOLWDV� XPXP� \DQJ� EXNDQ�PHUXSDNDQ� KDNQ\D� GLMXDO�

NHSDGD�SLKDN�ODLQ��

%HUGDVDUNDQ� XUDLDQ� GDQ� SHPEDKDVDQ� GL� DWDV� EHUNDLWDQ� GHQJDQ� WLQGDNDQ�

SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVL� IDVLOLWDV� XPXP�� PDND� SHQJDOLKDQ� IDVLOLWDV�

XPXP� WHUVHEXW�� SHQJHPEDQJ� GDSDW� GLPLQWDNDQ� SHUWDQJJXQJMDZDEDQ� KXNXP�

GLWLQMDX� GDUL� 3HUDWXUDQ� 'DHUDK� .RWD� 6XUDED\D� � 1RPRU� �� 7DKXQ� ����� WHQWDQJ�

5HQFDQD� 7DWD� 5XDQJ� :LOD\DK� .RWD� 6XUDED\D�� )DVLOLWDV� XPXP� VHODPD� EHOXP�

GLVHUDKNDQ� ROHK� SHQJHPEDQJ�� PDND� SHQJHPEDQJ� PHPSXQ\DL� KDN� XQWXN�

PHQJHOROD�IDVLOLWDV�XPXP�\DQJ�PDVLK�WHUJDEXQJ�GDODP�VHUWLSLNDW�LQGXN��VHKLQJJD�

SHPHULQWDK� GDHUDK� VHWHPSDW� WLGDN� PHPSXQ\DL� ZHZHQDQJ� XQWXN� PHQJDGDNDQ�

WLQGDNDQ� MLND�WHUMDGL�SHQ\LPSDQJDQ�WHUKDGIDS� IDVLOLWDV�XPXP��3HPHULQWDK�GDHUDK�

VHWHPSDW�EDUX�PHPSXQ\DL�ZHZHQDQJ�PHQJDPELO� WLQGDNDQ�WHUKDGDS�SHQJHPEDQJ�

DSDELOD� IDVLOLWDV� XPXP� WHUVHEXW� GLPDQIDDWNDQ� WDQSD� VHSHQJHWDKXDQ� SHPHULQWDK��

)DVLOLWDV� XPXP� \DQJ� ROHK� SHQJHPEDQJ� GLVHUDKNDQ� NHSDGD� SHPHULQWDK�� PDND�

VHJDOD� SHQJHORODDQ� \DQJ� WLPEXO� PHQMDGL� WDQJJXQJ� MDZDE� SHPHULQWDK� GDQ�

WHUPDVXN�DVHW�GDHUDK�VHWHPSDW��

6HVXDL� GHQJDQ� SHQGDSDW� 6RHWRMR� 3UDZLURKDPLGMRMR� \DQJ�PHQJHPXNDNDQ�

VHEDJDL�EHULNXW��³6XDWX�ZDQSUHVWDVL�GDSDW�VHNDOLJXV�PHQLPEXONDQ�SHUEXDWDQ�\DQJ�

onrechtmatige daad��DVDONDQ�IDNWDQ\D�LWX�PHUXSDNDQ�ZDQSUHVWDVL�GDQ�IDNWDQ\D�LWX�

VHQGLUL� WHUMDGL� GL� OXDU� NHZDMLEDQ� \DQJ� GLKDUXVNDQ� ROHK� NRQWUDN´�
�
� WLQGDNDQ� 37��

&LWUD�3HUVDGD�3HUPDL�VHODNX�SHQJHPEDQJ�\DQJ�PHQJDOLKIXQJVLNDQ�IDVLOLWDV�XPXP�

GDSDW� GLNXDOLILNDVLNDQ� WHODK� PHODNXNDQ� SHUEXDWDQ� PHODQJJDU� KXNXP�� \DLWX�

����������������������������������������������� �
�
�6RHWRMR�3UDZLURKDPLGMRMR�GDQ�0DUWKDOHQD�3RKDQ��Op. cit., K�������
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�

PHODQJJDU� NHWHQWXDQ� SDVDO� ��8 83$� MXJD� PHODQJJDU� 3HUGD� \DQJ� PHQJDWXU�

SHQDWDDQ� UXDQJ� DGDODK� 3HUDWXUDQ�'DHUDK�.RWD� 6XUDED\D� �1 RPRU� ��7DKXQ� �����

WHQWDQJ� �5HQFDQD�7DWD�5XDQJ�:LOD\DK�.RWD�6XUDED\D� 5XDQJ� OLQJNXS�5HQFDQD�

7DWD� 5XDQJ� :LOD\DK� LQL� PHQFDNXS� VWUDWHJL� GDQ� VWUXNWXU� SHPDQIDDWDQ� UXDQJ�

ZLOD\DK� GDHUDK� VDPSDL� GHQJDQ� EDWDV� UXDQJ� GDUDW�� ODXW�� GDQ� XGDUD� EHUGDVDUNDQ�

SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ� \DQJ� EHUODNX�� 5HQFDQD� 7DWD� 5XDQJ� :LOD\DK�

WHUGLUL�GDUL�3HWD�GDQ�%XNX�5HQFDQD�7DWD�5XDQJ�:LOD\DK�VHEDJDLPDQD�GLQ\DWDNDQ�

GDODP�/DPSLUDQ�3HUDWXUDQ�'DHUDK� LQL�� VHKLQJJD�PHPEHULNDQ� KDN� NHSDGD�ZDUJD�

PDV\DUDNDW� \DQJ�GLUXJLNDQ�DWDV� WHUMDGLQ\D� DOLK� IXQJVL� \DQJ�GLODNXNDQ�DWDV�GDVDU�

SHUEXDWDQ�PHODQJJDU�KXNXP�VHEDJDLPDQD�SDVDO������.8+�3HUGDWD��\DQJ�XQVXU�

XQVXUQ\D�WHUGLUL�DWDV��

���KDUXV�DGD�SHUEXDWDQ�PHODQJJDU�KXNXP��

���KDUXV�DGD�NHVDODKDQ��

���KDUXV�DGD�NHUXJLDQ�\DQJ�WLPEXO��

���DGD�KXEXQJDQ�NDXVDO�DQWDUD�SHUEXDWDQ�GHQJDQ�NHUXJLDQ�\DQJ�WLPEXO��

� 8QVXU�KDUXV�DGD�SHUEXDWDQ�PHODQJJDU�KXNXP��GDODP�KDO� LQL�SHQJHPEDQJ�

\DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP� EHUDUWL� PHODQJJDU� NHWHQWXDQ� SDVDO� ��

883$�GDQ�SHQDWDDQ� WDWD� UXDQJ�VHEDJDLPDQD�GLDWXU�GDODP�3HUGD� \DQJ�PHQJDWXU�

SHQDWDDQ� UXDQJ� DGDODK� 3HUDWXUDQ�'DHUDK�.RWD� 6XUDED\D� �1 RPRU� ��7DKXQ� �����

WHQWDQJ��5HQFDQD�7DWD�5XDQJ�:LOD\DK�.RWD�6XUDED\D� +DO�LQL�EHUDUWL�XQVXUH�KDUXV�

DGD�SHUEXDWDQ�PHODQJJDU�KXNXP�WHODK�WHUSHQXKL��

� 'LDOLKIXQJVLNDQQ\D� IDVLOLWDV�XPXP�WHUVHEXW�PHQJDNLEDWNDQ�NHUXJLDQ�EDJL�

PDV\DUDNDW�� NDUHQD� WLGDN� ODJL� PHPDQIDDWNDQ� IDVLOLWDV� XPXP� WHUVHEXW� XQWXN�

NHSHQWLQJDQ�EHUVDPD��VHKLQJJD�XQVXU�KDUXV�DGD�NHUXJLDQ�WHODK�WHUSHQXKL��

� .HUXJLDQ� \DQJ� GLGHULWD� ROHK� PDV\KDUDNDW� WHUVHEXW� GLVHEDENDQ� NDUHQD�

WLQGDNDQ� SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP�� VHKLQJJD� XQVXU�

KDUXV� DGD� KXEXQJDQ�NDXVDO� DQWDUD� SHUEXDWDQ� GHQJDQ� NHUXJLDQ� \DQJ� WLPEXO� WHODK�

WHUSHQXKL��

� %HUGDVDUNDQ� SHPEDKDVDQ� GL� DWDV� GDSDW� GLMHODVNDQ� EDKZD� 7LQGDNDQ�

SHQJHPEDQJ� \DQJ� PHQJDOLKIXQJVLNDQ� IDVLOLWDV� XPXP� WHUVHEXW� GDSDW� GLNDWDNDQ�

WHODK� PHODNXNDQ� SHUEXDWDQ� LQJNDU� MDQML� DWDX� ZDQSUHVWDVL� VHNDOLJXV� SHUEXDWDQ�
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PHODQJJDU� KXNXP��7LQGDNDQ� WHUVHEXW� EHUDNLEDW� KXNXP�GHQJDQ� NHZDMLEDQ� XQWXN�

PHPED\DU�JDQWL�NHUXJLDQ�EHUXSD�SHQJJDQWLDQ�ELD\D��UXJL�GDQ�EXQJD�VHEDJDLPDQD�

SDVDO������.8+�3HUGDWD��

7LQGDNDQ�SHQJHPEDQJ�\DQJ�LQJNDU�MDQML�DWDX�ZDQSUHVWDVL�ROHK�PDV\DUDNDW��

PDND�PDV\DUDNDW�GDSDW�PHQJDMXNDQ�JXJDWDQ�NH�3HQJDGLODQ�1HJHUL���

$GD�SHUEHGDDDQ�JXJXDWDQ�\DQJ�GLDMXNDQ�ROHK�PDV\DUDNDW��NH�3HQJDGLODQ�1HJHUL��

\DLWX�ROHK�SHPEHOL�UXPDK�IDVXP�GDQ�ROHK�SHPEHOL�UXPDK�ODLQ���

3DGD�SHPEHOL�UXPDK�IDVXP�PDND�JXJDWDQQ\D�DGDODK�SHPEDEDWDODQ�SHULNDWDQ�GDQ�

JDUQWL�UXJL��VHGDQJNDQ�ROHK�SHPEHOL�UXPDK�ODLQQ\D�JXJDWDQQ\D�DGDODK�SHPHQXKDQ�

SHULNDWDQ�GDQ�JDQWL�UXJL������

�

KESIMPULAN DAN SARAN 

3HQJHPEDQJ� \DQJ� PHQJDOLKIXQJVL� IDVLOLWDV� XPXP� GDSDW� GLPLQWDNDQ�

SHUWDQJJXQJMDZDEDQ� KXNXP� GLWLQMDX� GDUL� 3HUDWXUDQ� 'DHUDK� .RWD� 6XUDED\D��

1RPRU� ��7 DKXQ� �����W HQWDQJ� 5HQFDQD� 7DWD� 5XDQJ� :LOD\DK� .RWD� 6XUDED\D��

%HQWXN� SHUHUWDQJJXQJ� MDZDEDQ� KXNXPQ\D� DGDODK� 3HQJHPEDQJ� PHQGDSDWNDQ�

VDQNVL� DGPLQLVWUDWLI� GDQ� VDQNVL� SLGDQD�� 6DQNVL� DGPLQLVWUDWLI� EHUXSD� SHQJKHQWLDQ�

SHODNVDQDDQ�SHPEDQJXQDQ�GDQ�DWDX�NHJLDWDQ�\DQJ�EHUNDLWDQ�GHQJDQ�SHPDQIDDWDQ�

UXDQJ� VHVXDL� GHQJDQ� SHUDWXUDQ� SHUXQGDQJ�XQGDQJDQ� \DQJ� EHUODNX�� .HWHQWXDQ�

SLGDQD� EHUXSD� SLGDQD� NXUXQJDQ� SDOLQJ� ODPD� ��� HQDP�� EXODQ� DWDX� GHQGD� SDOLQJ�

EDQ\DN� 5S� ������������� �OLPD� SXOXK� MXWD� UXSLDK��� 6HEDJDLPDQD� GLDWXU� GDODP�

3HUDWXUDQ�'DHUDK�.RWD�6XUDED\D�1R����7DKXQ������WHQWDQJ�5HQFDQD�7DWD�5XDQJ�

:LOD\DK�.RWD�6XUDED\D��

+HQGDNQ\D�PDV\DUDNDW�\DQJ�GLUXJLNDQ�DNLEDW�GLDOLKNDQQ\D�IDVLOLWDV�XPXP�

WHUVHEXW� PHODSRUNDQ� SHQJHPEDQJ� SDGD� SLKDN� NHSROLVLDQ� DWDV� GDVDU� WHODK�

PHODNXNDQ� WLQGDN� SLGDQD� SHQLSXDQ�� 0DV\DUDNDW� \DQJ� GLUXJLNDQ� WHUVHEXW� GDSDW�

PHQJJXJDW� JDQWL� NHUXJLDQ� DWDV� GDVDU� SHQJHPEDQJ� WHODK� LQJNDU� MDQML� DWDX�

ZDQSUHVWDVL��0DV\DUDNDW�SHPEHOL�UXPDK�IDVLOLWDV�XPXP�PDND�JXJDWDQQ\D�DGDODK�

SHPEDWDODQ� SHULNDWDQ� GDQ� JDQWL� UXJL� VHGDQJNDQ�PDV\DUDNDW� SHPEHOL� UXPDK� ODLQ�

JXJDWDQQ\D�DGDODK�SHPHQXKDQ�SHULNDWDQ�GDQ�JDQWL�UXJL����
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