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RESEARCH-BASED ENVIRONMENTAL LAW:  

THE DEBATE BETWEEN ECOLOGY VERSUS DEVELOPMENT 
 

Irwansyah 

Abstract: Nowadays, economic growth continues to be driven not followed by equity and jus-

tice compliance.Cases of natural resources looting, pollution and environmental destruction, 

forest fires and illegal mining, as well as the neglect of the rights of indigenous peoples, bring 

into a series of major issues and need study that are not limited to mono-discipline approach, but 

also to a more important study thatcan be used as a basic study toward a paradigm shift from all 

stakeholders and policy-makers in this country to synergize the importance of ecological with 

various dimensions of other interests, such as a fair and equitableeconomic growth, animproving 

quality of life and welfare of the people. Realizing  the balance of ecological and development 

(economic) interests, have been used a wide variety of approach have been used to improve the 

environmental management in Indonesia, including command and control, self-regulation, vo-

luntarism, education and information instruments, and economic instruments. These approaches 

has its weaknesses. These have to be improved. Moreover, as it turns out in pr actice, these 

efforts  needed some more consistent policies in applying the principles of sustainable develop-

ment for the control and utilization of environmental resources. In addition, strengthening the 

right to the environmental as a  part of human rights, need support of policy-makers toward a 

paradigm change and  a more concrete measures at the level of legislation policy in the field of 

environmental protection and management that is pro-people and support a judicial decision that 

is more rational and responsive. 
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INTRODUCTION 

Conventional development has been suc-

cessful in increasing economic growth, but 

also experienced a failure in the aspects of 

social and environmental. One of the causes 

for the conventional development put eco-

nomic on central issues of growth and oth-

erwise put social and environmental factors 

in a less important position.
1
 Economic 
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growth continues to be driven not followed 

by equity and justice compliance. Many re-

gions have the potential and wealth of abun-

dant natural resources, but ironically the re-

gion was just a lot of people who are poor, 

there is damage and massive environmental 

pollution, followed by social conflicts in the 

region. Fundamental mistake against the 

state and perspectives can be fatal which had 

a significant impact on the environment. 

Various environmental issues that arise 

and knock the nation and the people who 

continuously take place without this con-

trol,it cannot be conducted through a partial 

approach alone, but a necessary an integral, 

comprehensive, and systematic approaches.
2
 

Both related to the substance of legislation, 

strengthening the judiciary, instrument, law 

enforcement, justice compliance, govern-

ment authorities, and public participation in 

it. Cases of natural resources looting, pollu-

tion and environmental destruction, forest 

fires and illegal mining, as well as the neg-

lect of the rights of indigenous peoples, into 

a series of major issues and need study are 

not limited to mono-discipline approach, but 

a discourse to be a study are more intense 

and in-depth. A research in the field of man-

agement and protection of natural resources 

and environment are not only important to 

release a concept and new thinking are in-

novative and correlative to addresses the 

diversity of problem, but more important to 

be used as a basic study was a paradigm 

shift from all stakeholders and policy-

makers in this country to synergize the im-

                                                                                  
1
 Emil Salim,Paradigma Pembangunan Berke-

lanjutan, Jakarta: Kepustakaan Populer Gramedia, 

2010, p24. 
2
  Imam Mulyana, 2016, ³The Development of 

International Law in the Field of Renewable 

Energ\´�Hasanuddin Law Review, 2(1), pp38-60. 

portance of ecological with various dimen-

sions of other interests, such as economic 

growth are fair and equitable, improved 

quality of life and welfare of the people. 

ANALYSIS AND DISCUSSION 

Environmental Setting Approach  

In relation to the environmental manage-

ment today, there are at least 6 (six) varia-

tions of setting instruments to address envi-

ronmental problems in Indonesia, namely: 

(1) command and control regulation, (2) 

self-regulation, (3) voluntarism, (4) educa-

tion and information instruments, (5) eco-

nomic instruments and (6) free market envi-

ronmentalism. Education and information 

instruments consist of education and train-

ing, corporate environmental reports, com-

munity rights to know and pollution inven-

tories, product certification and award 

schemes. While,  economic instruments in-

cludes property rights, market creation, fis-

cal instruments and charge systems, finan-

cial instruments, liability instruments, per-

formance bonds, deposits refund system, 

and removing perverse incentives.
3
 

a. Command and Control Approach 

The sixth of instrument variation, then the 

rule with the command and control approach 

dominate the environmental management 

system in Indonesia to date. This is related 

to more environmental protection through 

the mechanism of legislation that is com-

mand and control, which is characterized by 

(1) the requirements of specific standards, 

(2) licensing, and (3) sanctions for offender. 

                                                           
3
 Neil Gunningham, et al.,Smart Regulation: 

DesigningEnvironmental Policy, Oxpord: 

Clarendon Press, 1998, p38. 
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7KH� JRYHUQPHQWV¶� SROLF\� LQ� HQYLURQ-

mental management is done by making laws 

and other regulations whose contents give a 

standardized certain target. UUPPLH as an 

example of laws material indicate the com-

mand and control approach.The experience 

in many developed countries that have im-

plemented this way, it can be concluded that 

the command and control approach by im-

plementing waste quality standards result in 

high costs. This condition encourages scien-

tists from various fields working to get a 

more efficient method to implement pollu-

tion environment control. 

The policymakers with a variety of 

strategies are available, allowing serious en-

vironmental damage can be slowed, stopped 

or ideally environment is restored to its orig-

inal state. One of the most important strate-

gies is environmental regulations. In the 

broadest sense, the term of environmental 

regulations include not only conventional 

forms of command and control regulations, 

but also includes other forms of public con-

trol is more flexible, imaginative, and inno-

vative. For example, self-regulation and co-

regulation, by involving parties from the 

business and NGOs and by improving the 

effectiveness and efficiency of conventional 

forms of government regulations. 

Therefore, environmental regulations 

need to be redesigned in order to function 

optimally and meet these criteria above. The 

main reason is that in a large part of situa-

tion, the use of multiple policy instruments 

and the role of various actors will contains 

the setting of environmental protection is 

better than if using a single instrument. A 

better strategy is to utilize the strengths of 

each instrument and compensate its weak-

nesses with the use of additional instru-

ments. The combination of these is termed 

by Neil Gunningham, Peter Grabosky& 

Darren Sinclair as Smart Regulation,
4
 which 

is seen as a new paradigm of wise environ-

mental regulation. 

Since the early 1970s, the governments 

in industrialized countries have responded to 

the emergence of environmental degradation 

and industrial pollution with a lot of envi-

ronmental policies. The dominant govern-

PHQW¶VUHVSRQVHVE\� LPSOHPHQWLQJ� WKH� UXOHV�

that is command and control that are de-

signed to prohibit or restrict the activities 

that damage the environment. Generally, 

command and control regulations have cha-

racteristics of environmental targets, e.g li-

miting emissions that pollute the water or 

air, and further sanction if those targets are 

not achieved. 

Based on experience in the application 

of this command and control approach in 

many countries, including Indonesia, can be 

concluded that at least 9 (nine) causes the 

ineffectiveness of this approach. 

First, command and controlinstrument 

require policy makers have accurate and 

comprehensive knowledge of the procedures 

and industrial capacity. For example, in ap-

plying the standard of best available tech-

nology (BAT), policy-makers are often re-

quired to use the information that is lengthy 

and convoluted to determine the proper pol-

lution reduction targets. There is a clear im-

balance of knowledge between policy-

makers and industry. By assuming that poli-

cy-makers acquire the right knowledge, they 

can only provide a temporary solution for 

the population, technological, and economic 

                                                           
4
  Neil,Note 4. p231. 
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activity, and changes in economic activity 

and growth, and environmental issues arise. 

Second, command and control instru-

ments do not provide an incentive for com-

panies to go beyond the minimum standards 

that have been set, particularly companies 

that have invested in pollution control tech-

nology to meet the required standard. Inabil-

ity to encourage companies to go beyond 

compliance, through process improvement 

and culture change constantly is one of the 

most serious failures of command and con-

trol traditionally. So, the command and con-

trol instruments do not have the ability to 

encourage companies achieve more than 

what is required. 

Third, command and control instru-

ments in its enforcement are costly and dif-

ficult.  This is important because it can im-

pact on its reliability.  Although in temporer 

the bodies are not release to enforce, mostly 

setting regime has not appropriate resources 

to monitor compliance. 

Fourth, command and control instru-

ment are susceptible to political manipula-

tion. Many examples, regulatory policy is 

hacked for the benefits of individual or 

groups. Similarly, the regulator has its own 

interests which may be controlled by a par-

ticular industry and do rent-seekingwhich 

bureaucracy has its own interests to the 

amount paid at the expense of the public. 

Fifth, command and control instru-

ments can lead to complexity of administra-

tive and legal restrictions. The number of 

environmental laws and regulations related 

in industrialized countries make it difficult 

for policy makers and the industry itself to 

carry out its obligations. Industry became 

the object of a number of regulations, licens-

ing procedures, judgments, and other poli-

cies that must be enforced. This can result in 

excessive regulations and counter-

productive. Newcomers in the industry be-

came not-interested due to the regulatory is 

lengthy and law approval process relating to 

command and control. 

Sixth, command and control instru-

ments are not efficient due to the cost of 

complianceis great. This inefficiency can be 

viewed both from the government as policy-

maker and supervisor as well as business-

men as parties subject to the policy. 

Seventh, command and control instru-

ments are rigid. Environmental regulations 

specify very specific technology standards 

for the industry. These standards often do 

not consider the environment and conditions 

are different among industries, far fewer 

than the conditions among certain facilities 

within a single industry. Once set, the stan-

dard is difficult to accept changes in tech-

nology. Because a technology change is fast, 

inflexibility of command and control regula-

tions can be more troublesome. 

Eighth, many environmental regula-

tions generated by command and control 

approach has led some experts to conclude 

that the system will crash due to its own 

weight is heavy. In accordance with this 

thinking, many regulations will ultimately 

lead to both society organized and the legal 

system reached saturation point. This phe-

nomenon is not run by the inability of the 

people who arranged for the financial budg-

et necessary to meet the increasing demands 

of the laws. One of the success of this sys-

tem is that in twenty-five years ago, mem-

bers of the community are regulated not on-

ly allocate financial resources for achieving 

compliance, but also include the costs of 
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complianceinto their financial plan. There-

fore,the community governed have the abili-

ty to change from a point of almost zero ex-

penses for the fulfillment, to the point which 

the expenses for the fulfillment, to a point 

where the expenses are common in some 

environmental management in order to ob-

tain a significant advantage. 

Ninth, command and controlinstrument 

does not encourage creativity. Based on this 

approach, the party governed will do what 

they have to obey with standard setting, 

even if this requires the application of new 

technologies. However, due to financial 

constraints and the burden of compliance, 

the parties governed unable or unwilling to 

seek creative solutions to the problem of 

pollution. 

b. Self-Regulation Approach 

In general, self-regulation approachinvolves 

industrial organization as opposed to a gov-

ernment or an individual company, which 

sets the rules and standards regarding the 

conduct of firms in the industry.The nature 

and terms of self-regulation principle, as one 

form of approach to environmental man-

agement is participating the community in 

decision-making arrangements and supervi-

sion of environmental management to make 

people aware of their rights and obligations 

to participate in decision-making.
5
 

This self-regulation approach at least 3 

(three) types. First, voluntary or self-

regulating in total involving the industry or 

profession that sets the code of practice, en-

forcement mechanisms and other mechan-

isms to regulate them, entirely independent 

                                                           
5
 Otto Soemarwoto,Atur Diri Sendiri: Paradigma 

Baru Pengelolaan Lingkungan Hidup, Yogya-

karta: Gadjah Mada University Press,2004, p176. 

of the government. Second, must regulate 

itself directly involving the state, where the 

community business people to establish con-

trol over the behavior itself, but gave details 

and enforcement to businesses itself, with 

the approval of the state and/or can be 

changed if there was a mistake. Third, set 

self as most of the obligations, the business 

people themselves are responsible for some 

specific rules and enforcement, but rule out 

the setting specification, although no details, 

which are required by the state. 

Meaning of self-regulation is a respon-

sibility to maintain compliance and law en-

forcement more held by the public. The de-

velopment of this system in the business 

world is driven by the stronger and breadth 

of public pressure on businesses to apply 

environmentally friendly. To address this 

threat, they pioneered the growth of new 

approaches in environmental management 

which gives the freedom to self-regulate. A 

company is free to adopt or not a code of 

conduct. For example, ISO 14000 is issued 

by the International Standardization Organ-

ization (ISO) that isvoluntary. For illegal 

possession of ISO 14000 certification has 

great value in the trade competition, many 

companies who wish to acquire it. Confor-

mity implementation is not supervised by 

the government, but by a body accredited by 

ISO. 

Basically, this self-regulation approach 

offers the speed, flexibility, sensitivity to 

market conditions, greater efficiency, and 

less government intervention than the exist-

ing command and control. This self-

regulation can also be viewed as a form of 

responsive regulation thatis regulation re-

sponds to the specific circumstances of the 

problems faced by the industry. 
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c. Voluntarism Approach 

In contrast to self-regulation, which includes 

social control by the industry association, 

voluntarism is based on individual compa-

nies to run a good thing unilaterally, without 

any compulsion. In general, voluntarism is 

initiated by the government and may involve 

the government running role as coordinator 

and facilitator. Voluntarism includes agree-

ments voluntarily between the government 

and individual companies in the form of a 

contract that is not required as an equal part-

ner, one of them is government. The impe-

tus for action is more likely for their benefit 

and not for the threat of sanctions. 

This approach has 3 (three) elements: 

(1) depends on voluntary action taken by the 

private sector, rather than the actions man-

dated by regulation, (2) the involvement of 

central government in facilitating the volun-

tary efforts, and (3) lacked a direct relation-

ship to the requirements of existing law. 

d. Educational and Information 

Strategies Approach 

This fourth Instruments four can be divided 

into 5 (five) elements: (1) education and 

training, (2) corporate environmental re-

ports, (3) community right to know and pol-

lution inventories, (4) product certification, 

and (5) award schemes. 

Education and training are essential to 

change attitudes, behaviors and skills to be 

consistent with environmental policy. Its 

importance is to internalize environmental 

awareness and responsibility into corporate 

decision-making. Educational instruments 

can be used to improve management prac-

tices. 

The second part is a corporate envi-

ronmental report. The companies have de-

veloped a number of management practices 

in response to the various problems they en-

counter. One of them is communication with 

interested parties (stakeholders) for the in-

IRUPDWLRQ� UHJDUGLQJ� WKH� FRPSDQ\¶V� RZQ�

environmental performance. 

The third part is the community right to 

know and pollution inventories. Access to 

information is an essential requirement for 

effective public input material into the deci-

sion-making environment. Disclosure will 

invite the public pressure and thereby reduce 

the burden on the government. To address 

this, a number of countries have introduced 

legislation mandating information disclosure 

on pollution and chemical hazards. 

The fourth element is product certifica-

tion. Eco-label is identifying products to 

meet the standards set by organizations pro-

viding label. It intended to encourage com-

panies to maintain compliance with envi-

ronmental regulations and provide a frame-

work for business people to improve their 

environmental performance required by law. 

The fifth part is award schemes. This 

scheme is a potential for publicity, and 

hence, can contribute to a strategy for educa-

tion and information on the regulatory re-

gime. Publicity accompanying an award can 

function to education, raise public awareness 

of their surroundings, and to focus attention 

on important issues. Through a system of 

rewards, good behavior, which may not at-

tract interest, can be published. Award can 

also be provided by private institutions, such 

as public interest groups and social organi-

zations, for example the Goldman environ-

mental prize for environmental activities. In 

Indonesia, the government gave kalpata-
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UX¶Vawards with dedication in maintaining 

the environment. 

e. Economic Instrument Approach 

In applying economic instruments, there are 

some notes to be considered. First, econom-

ic instrument is different to voluntary com-

pliance. There is a difference between eco-

nomic instruments (based on the given of 

economic incentives for environmental pro-

tection efforts) and voluntary compliance 

(based on the absence of law enforcement, 

so that compliance be the decision of indi-

vidual voluntarily). As this opinion, Faure, 

et.al., argues that economic instruments are 

based on two things: on the one hand, this 

instrument is based on the creation of an 

economic character impetus on compliance; 

being on the other side of this instrument is 

based on freedom of pollutant (to determine 

the level of pollution and how they reach the 

level of pollution).
6
Second, economic in-

struments are not intended as an attempt to 

UHGXFH�RU�HOLPLQDWH�WKH�JRYHUQPHQW¶V�UROH�LQ�

environmental protection. By contrast, eco-

nomic instruments it requires government 

intervention from setting, licensing (tradea-

ble permits require permits for acts of pollu-

tion, so that only those who have a permit 

ZKR�KDV�D�³ULJKW´�WR�UHOHDVH�HPLVVLRQV���SULc-

ing (especially in tax rate arrangement), to 

the supervision (tax, performance bond, or 

tradeable permits require effective govern-

ment oversight). 

Thus, in contrast to voluntary com-

pliance, in economic instrument the gov-

                                                           
6
 M. Faure, M. Peeters, and A.G. Wibisana,  

³Economic Instruments: Suited to Developing 

&RXQWULHV"´, on M. Faure and N. Niessen (eds.), 

Environmental Law in Development: Lessons 

from the Indonesian Experience (Cheltenham: 

Edward Elgar), 2006, p219. 

ernment has a very central role. Third, main 

purposes of economic instruments are inter-

nalization and externalities, and not increase 

state revenues. An effective economic in-

strument such as environmental taxes, it can 

be seen from the decline in state revenues of 

environmenttax; because it indicates that the 

business people/activity has changed the 

behavior or process them into eco-friendly 

activities. 

It may be added also that the Indone-

sian government to use command and con-

trol approaches is associated with the sub-

stance of legislation in the field of natural 

resource management and environmental 

which is characterized by (1) the require-

ments of specific standards, (2) licensing, 

and (3) sanction for offender. Even the judi-

cial decision that adjudicate environmental 

disputes, in general is also strongly influ-

enced by this approach, or a judge who 

thinks positivist-legalistic. 

Interests to increase and improve the 

region original income is often defeat the 

interests of environmental protection with 

the adoption of the Regional Regulation 

(Perda) which is dominated by the rules on 

levies, retribution, taxes with this regulation 

had a negative impact on the environment, 

and even became the entry point for destruc-

tion, pollution, and the depletion of natural 

resources potential in the region. The auton-

omy to the regions do not have a positive 

impact on the improvement and utilization 

of equitable, sustainable, and wise to the 

potential of natural resources and environ-

ment, even happened many cases in various 

areas such as abuse of authority against var-

ious forms of licensing. In the end, the per-

missions that serves as a preventive instru-

ment and is expected to be a means of con-
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trol in environmental protection and man-

agement became a commodity that was 

traded by officials in areas that lack of re-

sponsibility, integrity, morals, and ethics at 

the expense of the importance of environ-

mental conservation. 

These approaches above have similarity 

in views with the ideas put by Santosa, who 

divides broadly 4 (four) types of approaches 

that can be done, rather than approach 

through law enforcement, namely:
7
 

1. Command and Control (CAC) 

approach; 

2. Economic approach; 

3. Behavioral approach; 

4. Public Pressure approach 

The first approach is Command and 

Control (CAC) approach or ADA aturdana-

wasiis intended to potential violator is pre-

vented for violation of legislation by means 

govern, control, and threatened with pu-

nishment. 

The second is economic approach that 

departs from the proposition that the party 

responsible for an activity that has important 

impact for national environmental nationally 

considers the implementation of further ben-

efits economically. 

The third is a behavioral approach that 

emphasizes the importance of human moti-

vation through education, cooperation to 

encourage compliance among others 

through technical assistance or funding to 

support compliance programs. The nature of 

this behavior approach is close cooperation 

between the governments (regulator) with 

the object of arrangement. 

                                                           
7
 Mas Achmad Santosa, Good Governance & 

Hukum Lingkungan, Jakarta: ICEL,  2001,  

pp234-235. 

The fourth is public pressure approach, 

providing a space for the community to ex-

ecute effective supervision and control of 

the performance of an activity. This ap-

proach can be effective if the public is guar-

anteed the right to express their opinions and 

objections, right to information, their access 

to the decision-making process on the exis-

tence of an activity, monitoring, and assess-

ment of activities which potential arise im-

pacts for people and the environment. 

Sustainable Development 

In the global context, the principle of envi-

ronmental justice
8
 is an effort of govern-

ments in directing development to achieve 

sustainable prosperity for the community. 

According to Emil Salim, sustainable devel-

opment requires a fundamental change from 

the conventional development, namely:
9
 

First, sustainable development changes 

the short- to long-term perspectives. Basical-

ly, conventional development pursues short-

term benefit made through intensive exploi-

tation of natural resources. Not exploitation 

but enrichment of natural resources that will 

provide economic benefits, social, and envi-

ronmental, as well as simultaneously ne-

gates the degradation and depletion of natu-

ral resources. 

Second, sustainable development wea-

kening the dominant position of economic 

aspects and place them on the same level 

with social and environment development. 

                                                           
8
 'DYLG� 6FKORVEHUJ�� ³Three Dimensions of 

Environmental and Ecological Justice,´� �3DSHU�

presented at Workshop the Nation-state and 

Ecological Crisis: Sovereignty, European 

Consortium for Political Research Annual Joint 

Sessions), 2001,  p98. 
9
  Emil Salim.  Note1. p24. 
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Third, the scale of individual prefe-

rences today will be an indicator that deter-

mines what items will be produced and 

through the method of allocation of re-

sources as efficient as possible. Therefore, 

sustainable development requires a funda-

mental change of policy that can be placed 

in the public interest rather than individual, 

the way is to use fiscal and monetary in-

struments within a policy framework that is 

more conducive. 

The incidence of disasters and natural 

in various regions of the country in recent 

years, and also pollution and destruction of 

the environment and depletion of natural 

resources,
10

as a reason for the failure to ap-

ply the concept of sustainable development 

in a manner of holistic, consistent, and sus-

tainable. This concept has long been intro-

duced by the WCED (World Commissions 

for Environmental and Development) as a 

solution to unify the interests of ecology and 

development. 

WCED understand the importance of 

the legal and institutional changes necessary 

to switch to the concept of sustainable de-

velopment, and for that has outlined the ac-

tions required at national level to achieve 

these objectives.
11

 

5LR¶V�'HFODUDWLRQ�RQ�(nvironment and 

Development, also called as The Earth 

Charter contains 27 main principles, some 

of which becomes an important element in 

the concept of sustainable development, 

such as on the substance of Principle 4 

which combines the integration between 

                                                           
10

 Takdir Rakhmadi,Hukum Lingkungan di 

Indonesia, Jakarta: PT RajaGrafindo,2015, pp 2-3. 
11

 Koesnadi Hardjasoemantri, Hukum Tata Lingku-

ngan, 20th ed. Yogyakarta: Gadjah Mada 

University Press,2009, p15. 

environmental protection and development 

(In order to achieve sustainable develop-

ment, environmental protection shall consti-

tute an integral part of the development 

process and cannot be considered in isola-

tion from it). 

In addition to the characteristic of poli-

cy as proposed by Warlan Yusuf below, in 

the practice of drafting legislation, is also 

growing tendency patterned liberal-

capitalistic or with other terms, legislation 

regulating the environment management and 

natural resources is more friendly and per-

missive toward foreign investment.
12

 

a. Establish and strengthen the agencies to 

protect the environment and manage 

natural resources. 

b. Involve both general public and 

scientific community in the selection of 

policy that basically it is complex and 

difficult from a political view. 

c. Improve cooperation between 

government and industry for advice, 

assistance, and mutual support in 

assisting the establishment and 

implementation of the policies, laws and 

regulations in order to achieve 

sustainable industrial development. 

d. Strengthen and expand international 

conventions and agreements which exist 

to support environmental protection, 

                                                           
12

 The official announcement of the fast-train line 

Jakarta-Bandung by President Jokowi, which is 

substantially the EIA is incomplete, as a 

prerequisite for the issuance of Environmental 

Permit, indicating weakening the sovereignty of 

the country to foreign investment. The investors 

enter from China to build a cement plant in 

Indonesia seem ironic even the Chinese 

government has banned the establishment of a 

cement factory with the reasons for their 

environmental conservation purposes. 
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sustainable development, and protection 

of natural resources. 

e. Improving the management of the EIA 

and the ability to plan resource 

utilization. 

The concept of sustainability use trying 

to answer a variety of questions about the 

sacrifice of economic factors and develop-

ment for the benefit of the environment. 

This concept focuses on the pattern of de-

velopment in order to meet current needs 

without compromising the ability of future 

generations to meet their needs.
13

 

9DULRXV� FRXUWV¶� GHFLVLRQ� LQ� ,QGRQHVLD�

has also begun to adopt the principle of sus-

tainable development such as the precautio-

nary principle �3ULQFLSOH� ��� RI� WKH� 5LR¶V�

decODUDWLRQ��� 2QH� H[DPSOH� LV� WKH� &RXUW¶V�

decision of Bandung District Court that 

NQRZQ� DV� D� FDVH� RI� ³Mandalawangi´�� L�H�

between Mandalasarivillagers of Garut re-

gency, West Java, against PerumPerhutaniof 

West Java and the Government. The judges 

apply the principle 15 of the Rio Declaration 

or the precautionary principle is to provide 

the basis for the application of liability (civ-

il) without fault (strict liability or liability 

without fault). Basically, this type of liability 

does not require the claimant to prove the 

existence of the fault of the defendant, along 

can prove all the elements of damages and 

causality (cause and effect).
14

 

To guarantee the implementation of 

sustainable development, local governments 

should facilitate the creation of good envi-

                                                           
13

 Deni Bram, Hukum Lingkungan Hidup: Hompo 

Ethic Ke Eco Ethic, Bekasi: Gramata Publishing,, 

2014,p95. 
14

 Mas Achmad Santosa.Note 8.p 18. 

ronmental governancethat characterized by 

7 (seven) golden rules, namely:
15

 

1. Local government must proactively 

translate and implement environmental 

legislation, both issued by the central- or 

local governments through the creation 

and implementation of local legislation. 

2. In implementing development in order 

to achieve original revenue, local 

governments should be aware of the 

limitation of the carrying capacity of 

ecosystems and sustainability. 

3. The government should ensure the 

empowerment of communities, both in 

local regulation or decision making 

relating to the environment management 

and natural resources in order to 

guarantee the implementation of 

sustainable development. 

4. Empowering communities can be 

implemented through transparency in 

decision-making on environmental 

management. 

5. Local government must guarantee the 

right of indigenous and local 

communities in their actions to 

undertake natural resource management. 

6. Local government should ensure and 

coordinate the harmonization of interests 

between one sector to another. 

7. Local government must proactively 

enforce the law and local regulation 

relating to environmental management. 

In relation to the field of environmental 

policy, good governance requires public par-

ticipation in environmental decision-making 

and the need for local government apparatus 

responsive to the needs of society as well as 

the decision-making process are more trans-

                                                           
15

 Sukanda Husin, Penegakan Hukum Lingkungan 

Indonesia, Jakarta: Sinar Grafika,2009,  p18. 
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parent and accountable so that the embodi-

ment of good environmental governance can 

be achieved. To establish or toward an em-

bodiment of good environmental gover-

nance in a government, we can see how the 

legislation in the field of natural resources. 

Damage to the environment and natural 

resources is a bad record in the management 

of natural resources for the sake of devel-

opment in Indonesia. This condition is 

caused development and environments are 

placed at the position opposite each other. 

Choose development means damage the 

environment. Instead promote the interests 

of the environment is inhibiting develop-

ment and even anti-development. The envi-

ronment has not been dissolved in the de-

velopment or environmental interests have 

not been integrated in the development im-

plementation. 

Damage to the environment and natural 

resources and ecological impact that occurs 

at the upstream level is actually begins with 

the development policy and natural re-

sources management did not consider the 

preservation of the environment. As policies 

change function and designation of forest 

areas through the Provincial Spatial changes 

based on legislation for forestry and spatial 

planning. Policy changes in the functions 

and forest areas are then responded to by the 

local government has a number of authori-

tiesin natural resources management based 

on sectoral legislation (mining, forestry, 

plantation) or under the laws of local gov-

ernment. The spirit of change function (pro-

tected forest into production forests) and 

designation of forest areas (from forest to 

non-forest/APL) is based on the considera-

tion to be able to access the forest for forest 

exploitation, mining and plantations for the 

benefit of the increase in local revenues. 

The dominance of the interests of eco-

nomic development (short-term) against the 

environmental functions (for the sake of 

long-term development/ sustainable) are 

backed up by legislation which puts the in-

terests of each sector of activity so that as-

pect of cohesion and harmony between laws 

become neglected, a serious problem that 

will worsen the condition of the environ-

ment and natural resources. 

As in the Mining Act No. 4 of 2009 

which emphasizes the potential aspect of 

mineral and/or coal in set mining area. So it 

can be interpreted that each region contain-

ing potential mineral and/or coal can be set 

into mining area. Protected and conservation 

areas can be defined as mining area if 

known to contain potential mineral and/or 

coal although legislation for forestry and 

conservation of natural resources and its 

ecosystem has set the boundaries of pro-

tected areas management and conservation 

which prohibits activities that may threaten 

life support systems and biodiversity. In the 

formulation of mining area does not consid-

er the existence of protected and conserva-

tion areas as stipulated in the legislation but 

merely asserts that the mining area is part of 

the National Spatial Plan. 

In the logic of short-term development 

that emphasizes the promotion of economic 

growth, the environment tends to be posi-

tioned as a provider of natural resources ra-

ther than as having a certain carrying capaci-

ty limits Policies, plans and programs for 

environmental degradation control and natu-

ral resources by the government (central and 

ORFDO�� WHQG� WR�EH� ³GHWDFKHG´�RU� ³VHSDUDWHG´�

from policies, plan and program for regions 
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development and sector, not embedded or 

not-integrated. Or in other words, environ-

mental considerations are not integrated in 

the process of decision-making. 

Right Strengthening for Environmental  

The fourth amendment of the 1945 Constitu-

tion in 2002, in addition to confirmation of 

the constitutionalizationof economic policy, 

has also formulated new things about the 

improvement of the status of the environ-

ment associated with the human rights are 

guaranteed by the constitution.
16

 In a further 

development is often termed environmental 

constitutionalization in the 1945 constitu-

tion. 

In another hand that with the provision 

of Article 28H paragraph (1) of the 1945 

&RQVWLWXWLRQ�� LQ� $VVKLGGLTLH¶V� YLHZ�� HQYi-

ronmental norms have undergone constitu-

tionalization become the substance of the 

Constitution as the supreme law. Thus, all 

policies and actions of government and de-

velopment should be subject to the provi-

sions concerning human rights on the envi-

ronment is good and healthy. There should 

be no more policies contained in the form of 

laws or regulations under laws that are con-

trary to the constitutional provisions that 

pro-environmental.
17

 

The amendment of Article 33 the 1945 

Constitution on the economy is seen to have 

assertiveness to managing the relations be-

tween economic development and environ-

mental preservation. So the basic principle is 

that economic development requires harmo-

                                                           
16

 Jimly Asshiddiqie,Green Constitution: Nuansa 

Hijau UUD Negara Republik Indonesia Tahun 

1945, Jakarta: Rajawali Press,2009. p79. 
17

  Jimly Asshiddiqie. Notes 17. pp 90-91. 

ny, and synergy with the environmental fac-

tor. 

Setting environmental rights in legisla-

tion, both at the level of laws and local regu-

lations, so far have not shown optimal re-

sults as the legal basis for all parties, espe-

cially in favor to the public, in the manage-

ment of natural resources and environment. 

Similarly, in the hope of law enforcement 

which reinforces the rights to the environ-

ment and local wisdom, is still far from ade-

quate. Law enforcement on the settlement of 

many environmental cases that damages 

environment and natural resources is the 

weakest enforcement. Juridical fact was 

reinforced by the decision of the Supreme 

Court and the Constitutional Court has sen-

tenced environmental and natural resources 

cases as well as on the process of judicial 

review in the field of water resources man-

agement of the provisions in the 1945 Con-

stitution. 

In general, legislation governing natural 

resources in Indonesiahas not shown partial-

ity that is proportional to the aspects of so-

cial, economic, political, technological 

change, and institutional, which will define 

strategies for natural resources management. 

The spirit of existing legislation is generally 

more in favor of economic development 

(pro-capital) and exploitative, by neglec-

tingthe aspects of social and institutional. 

Whereas the concepts of governing, the as-

pect is relatively ignored actually as a main 

strength to be given a place, in order to 

achieve sustainable management. 

Often, environmental issues are consi-

dered only as one of the important sector, 

but other sectors are policies not in the area 

of responsibility of the Minister of Envi-

ronment also should be considered essential. 



Irwansyah 

 Sriwijaya Law Review � Vol. 1 Issue 1, January (2017) [ 47 ] 

 

In this battle between sectors and agencies, 

environmental interests, in practice, always 

lost or defeated by fields, sectors or policies 

of other agencies, such as mining and ener-

gy, forestry and plantations, investment, 

tourism, and so forth.
18

 

The availability of natural resources in 

quantity or quality is uneven, while the de-

velopment activities require natural re-

sources is increasing. The development ac-

tivities also contain the risk of pollution and 

environmental damage. This condition can 

lead to the carrying capacity, and environ-

ment is declines that eventually become a 

social burden.
19

 

From 12 laws that govern the natural 

resources, only a few that priority identifica-

tion proportionally with conservation and 

pro-people aspects. The spirit of the legisla-

tion referred to as the vision and mission is 

showing only four laws (Agrarian, Conser-

vation of Natural Resources and Ecosys-

tems, Protection and Environmental Man-

agement, and Spatial Planning) in their vi-

sion and mission show partiality that is pro-

portional to the aspect of conservation and 

pro-people.
20

 

In reaction to the result of development 

and industrialization has led to environmen-

tal degradation and pollution, in the world-

wide occurs movement called the deep ecol-

ogy were performed by many environmental 

activists. It supposes that the earth with their 

natural resources to human welfare. There is 

a negative correlation between the resources 

endowment a region with an output or re-
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 Jimly Asshiddiqie.Notes 17.  p162. 
19

 Nadia Astriani dan Yulida Adharani, 

�����³Fungsi Izin Dalam Pengendalian 

Pencemaran Lingkungan´, Jurnal Hukum 

Lingkungan Indonesia, 3(1), p117. 
20

 Nadia Astrianiand Yulida Adharani.Notes 20.p 43. 

gion income. This paradigm with the re-

gional autonomy is expected the region to be 

able to manage the natural resources to the 

maximum, and take benefits greater. Discus-

sion of law, including research in it, in rela-

tion to the natural resources management 

based on social and economic development 

must be addressed as part of development 

concepts.
21

 

The linkage between right to building 

and right to a decent life is evident in some 

underdevelopment, where poverty encour-

age the exploitation of natural resources are 

not sustainable, poverty difficult for the state 

to set aside the cost of the necessary protec-

tion, and poverty influence the level of 

awareness and community priorities for act 

as a watchdog, and apply as a consumer 

who care about the environment (green con-

sumers). Similarly, the development that 

ignores aspects of environmental protection 

may result in deterioration of environmental 

quality, which in turn threatens human life. 

Therefore, this problem can be bridged with 

the concept of sustainable development that 

was popularized by the Brundtland Com-

mission (WCED).
22

 

From other that with the provision of 

Article 28H paragraph (1) of the 1945 Con-

VWLWXWLRQ�� LQ� $VVKLGGLTLH¶V� YLHZ�� HQYLURn-

mental norms have undergone constitutiona-

lization become the substance of the Consti-

tution as the supreme law. Thus, all policies 

and actions of government and development 

should be subject to the provisions concern-

ing human rights on the environment is 

good and healthy. There should be no more 

policies contained in the form of laws or 

regulations under laws that are contrary to 
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22
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the constitutional provisions that pro-

environmental.
23

 

Fundamental rights are specifically 

linked to the environment then developing 

in recent years. The right to a healthy and 

good environment as stipulated in the consti-

tution is associated with the obligation to 

protect the environment. This means that the 

environment with its resources is a com-

mon-property that can be used every person, 

which must be maintained for the benefit of 

society and for future generations. Environ-

mental protection and its natural resources 

have a dual purpose, namely to serve public 

interest as a whole and individuals. 

Deterioration of environmental quality 

is threatened right to life. Right to life is 

guaranteed in the International Covenant on 

Civil and Political Rights (Article 4). This is 

reinforced by Article 9 paragraph (1) of Act  

No. 39 of 1999 on Human Rights that eve-

ryone has right to life, survival, and improve 

the standard of life. Thus, environmental 

degradation could result in human rights 

violations.
24

 

Thus, normatively, UUPPLH is suitable 

RU�DGRSW�3ULQFLSOH����RI� WKH�5LR¶V�'HFODUa-

tion in 1992 which in principle emphasizes 

the importance of democratization and pub-

lic participation in environmental manage-

ment.
25
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  Mas Achmad Santosa.Notes 15.pp90-91. 
24

 Majda El Muhaj, Dimensi-Dimensi HAM: 

Mengurai Hak Ekonomi, Sosial, dan Budaya,  Ja-

karta: Rajawali Pers,2008,p204. 
25

 3ULQFLSOH� ��� RI� WKH� 5LR¶V� 'HFODUDWLRQ�� ������

Environmental issues are best handled with the 

participation of all concerned citizens, at the 

relevant level. At the national level. Each 

individual shall have appropriate access to 

information concerning the environment that is 

held by public authorities, including information 

on hazardous materials and activities in their 

According to Siti SundariRangkuti that 

the rights to a good and healthy environment 

need to be understood in juridical and rea-

lized through legal, as a legal protection for 

the citizens in the field of environmental.
26

 

Protection of human rights, for example, can 

be implemented in the form of right to take 

part in the procedure of administrative law, 

such as participation (inspraak, public hear-

ing) or the right of appeal (beroep) to the 

administrative rule (decision of the State 

administration). 

The regulation of community involve-

ment as an elementary part of the process of 

environment democratic is outlined in Ar-

ticle 70 UUPPLH consisting of 3 (three) 

paragraph and eight (8) points. Among oth-

ers,governs same rights for the community 

to play an active role and widest in the pro-

tection and management of the environment. 

This provision, implicitly also governs rights 

in society, which in principle cannot be se-

parated from the relation to the rights of 

every person, reflecting the concept of de-

mocracy at comprehensive level, because in 

many cases, communities sometimes limited 

their role (tends to be passive and formality) 

in a variety of decision-making which is ac-

tually for the benefit of society itself. Ex-

amines the role that can be done in the form 

of community: social supervision, provision 

of advice, opinions, suggestions, objections, 

complaints, delivery of information and/or 

reports, substantially still require further ad-
                                                                                  

communicates, and the opportunity to participate 

in decision making processes. State shall facilities 

and encourage public awareness and 

participation by making information widely 

available. Effective access to judicial and 

administrative proceeding including redress and 

remedy, shall be provided. 
26

 Siti Sundari Rangkuti, Hukum Lingkungan dan 

Kebijaksanaan Lingkungan Nasional, Surabaya: 

Airlangga University Press, 2000, p275. 
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justment so as not merely procedural juridi-

cal, but can touch substantial meaning of its 

judicial. During this the role of community 

is only known in relation with the prepara-

tion of the right to the environment. Long 

ago had been confirmed by Santosa
27

 that 

legal right to the people involved in public 

decision-making process has been inade-

quate. 

Strengthening of environmental democ-

racy through the strengthening of communi-

ty rights has become necessary and impor-

tant to maintain and respect the local wis-

dom of pluralistic and environmental wis-

dom that has been underestimated in envi-

ronmental policy-making. Empowerment of 

communities in decision-making for the 

public interest and encourage the use of any 

information environment is expected to be-

come an important pillar in realizing sus-

tainable development.
28

 

Human attitudes and behavior towards 

the environment is dominated by economic 

considerations. Economic goals even exces-

sive that encourage over-exploitation with-

out followed by environmental protection 

measures properly. The attitude and beha-

vior is also affected by the lack of public 

recognition of the ecological function of the 

environment which gives service in humans. 

As a result there was damage to the envi-

ronment.
29

 

Environmental Policy in Indonesia 

In the aspect of policy formulation on the 

substance of legislation in the field of man-

agement and utilization of the environment 
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Indonesia, Tangerang: PT Pustaka Mandiri,2010, 

p51 
29

  Otto Soemarwoto.Note 6. pp92-93 

and natural resources for the improvement 

of social welfare and law enforcement, then 

there are at least 2 (two) that sometimes 

does not synergize with each other. First, 

often a conflict between the interests of eco-

logical and economic, which detrimental to 

the interests of ecological.Second, the colli-

sion of the concern of the government to the 

corporation and a more accommodating for-

eign investment compared to strengthen the 

protection and empowerment, which in turn 

has triggered many conflicts which are hori-

zontal and vertical. The economy is growing 

well was not followed by the realization of 

the concept of equity and environmental jus-

tice for every citizen. There is an ironic re-

ality, where regions have abundant natural 

resources; in fact there are poor people in 

large. Even in the area was also synonymous 

with pollution, destruction, and looting mas-

sive environments and difficult to control. 

To understand the legal policy of envi-

ronment in Indonesia in detail, need to be 

described and analyzed more critically and 

conceptually about the formulation of poli-

cies that have been made in the conserva-

tion, protection, management, and enforce-

ment of environmental law. Look at the opi-

nion of Asep Yusuf Warlanwho makes clas-

sification policies in question, namely:
30

 

a. The nature of environmental legislation 

is still incidental (a rule still reactive and 

its solutions for short-term purpose, 

even ad-hoc), commercial (minimum 

composition of stock for foreign 

investment in natural resource 

management achieves 50%), partial 

(issues PERPU No. 1 of 2004 which 
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allow mining in protected forest areas, 

which had previously been expressly 

prohibited by Act No. 41 of 1999 on 

Forestry), sectoral (arrangement by each 

sector, often arise conflicts of interest, 

and the potential of disharmony and 

inconsistency in policy making), and 

shortcut devices (there is a legal product 

that is not based on a comprehensive 

and in-depth assessment). 

b. As for the shape of its policies among 

others; regulatory is policy-integral, 

regulatory is supporting policy/beyond 

policy. 

Furthermore, understand the views of 

Lawrence E. Susskind, that there are at least 

6 (six) characteristic of successful in formu-

lating environmental policy, that is: 

a. Defined a policy problem in a way that 

was particularly helpful to policy 

makers; 

b. Described the full range of possible 

policy responses; 

c. Overcome resistance to change on the 

part of the relevant regulatory agency; 

d. Provided important opportunities for all 

stakeholders to participate; 

e. Worked to enhance the legitimacy of the 

particular actions or changes suggested, 

and; 

f. Helped ensure that adequate resources 

would be available for policy implemen-

tation. 

In relation to the approaches made to 

provide reinforcement to the potential con-

tained in the local wisdom, it can be human 

welfare ecology approach and political-

ecology approach.
31

 

                                                           
31

 Deni Bram. Note31. p37. 

First, human welfare ecology approach 

emphasizes that environmental sustainability 

will not be achieved if not assured of envi-

ronmental justice, in particular ensuring the 

welfare of the people. Hence, needs a strate-

gy to implement it. Such strategies by 

changing the structural framework of laws 

and political practices of natural resource 

management, especially more giving oppor-

tunities and controls for the regions, local 

communities and farmers to access natural 

resources (land, forestry, mining, marine). 

Second, the political ecology is an effort 

to study the causal and effect of environ-

mental changes are more complex than just 

a biophysical system which concerns the 

distribution of power within a society. This 

approach seeks the issues of environmental 

management (right to environment and en-

vironment justice) in which the right refers 

to the standard requirements/ minimum in-

dividual against objects such as the right to 

life, the right to speak, the right to the envi-

ronment and others. As for justice emphas-

ize on relational issues between individuals 

and groups. The concept of the right to envi-

ronment justice should consider the prin-

ciples of fairness between intra-generational 

and intergenerational justice, because the 

concept of sustainable development empha-

sizes both dimensions between generations 

and inter-generational. 

Reflect to the environmental wisdom of 

society with religius-magical characters is 

concretely crystallized in a legal product of 

local communities in the definition of law 

anthropology is called customary law, folk 
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law, indigenous law, or in the context of In-

donesia is called adatlaw/adatrecht.
32

 

It is important to re-institutionalize the 

traditional local wisdom, because it helps to 

save the environment. Traditional local wis-

dom has positive function for this communi-

ty; interestingly it is not defined by a scien-

tific process that uses scientific method both 

as subjects and objects.
33

 

CONCLUSIONS 

To realize the balance of ecological and de-

velopment (economic) interests, have been 

used a wide variety of approach to environ-

mental management in Indonesia, includes, 

command and control, self-regulation, vo-

luntarism, education and information in-

struments, and economic instruments. As it 

turns out in practice, however it needed 

more consistent policies in applying the 

principles of sustainable development for 

the control and utilization of environmental 

resources. In addition, strengthening right to 

the environmental as part of human rights, 

need support of policy-makers paradigm 

change and more concrete measures at the 

level of legislation policy in the field of en-

vironmental protection and management that 

is pro-people and support a judicial decision 

are more rational and responsive. 
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