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Abstract

7KH�¿UVW�FRXUW�DQG�WKH�DSSHOODWH�OHYHO�FRXUW�VHUYH�DV�WKH�MXGH[�IDFWL��EXW� WKHUH�DUH�GLIIHUHQW�UHJXODWLRQV�

DERXW�SURFHGXUDO�ODZ�LQ�+,5��5%*��DQG�/DZ�1R�����RI�������,W�FDXVHV�KLJK�¿OLQJ�RI�FDVVDWLRQ�DSSHDOV��$V�

a result, the Supreme Court is impaired in fostering and developing the (civil) law due to it being hectic 

from examining cases. Through reform of civil procedure law of the appellate-level court (PT), the court 

ZLOO�EH�SODFHG�LQ�WKH�DSSURSULDWH�SRVLWLRQ�DV�WKH�PHDQV�RI�¿OWHULQJ�SURFHHGLQJV��VR�WKDW�QRW�DOO�FDVHV�FDQ�

EH�¿OHG�IRU�D�FDVVDWLRQ�DSSHDO��,W�LV�DOVR�WKH�WLPH�WR�UHYRNH�/DZ�1R�����RI������
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A. Pendahuluan

7KH� DXWKRULW\� RI� WKH� KLJK� FRXUW� DV� WKH�

DSSHOODWH�OHYHO� FRXUW� LV� FRQ¿UPHG�E\�/DZ�1R�� ���

RI� ����� FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ� RI�

$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD��DQG�3DUW�7KUHH��

&KDSWHU�,9�RI�5EJ��FRQVLVWLQJ�RI�$UWLFOHV�����205 

IRU�UHJLRQV�RXWVLGH�-DYD�DQG�0DGXUD�1 This authority 

is independent, rather than hierarchical2, in the 

H[HUFLVH� RI� LWV� DXWKRULW\� WKH� DSSHOODWH�OHYHO� FRXUW�

FDQQRW�EH�LQWHUYHQHG�E\�WKH�6XSUHPH�&RXUW�IRU�LW�KDV�

GLIIHUHQW�IXQFWLRQV��7KH�DSSHOODWH�OHYHO�FRXUW�VHUYHV�

as the judex facti3 since judges (judex)�H[DPLQH�OHJDO�

IDFWV��QDPHO\�DFWLRQV��HYHQWV�RU�FLUFXPVWDQFHV�4  as 

WKH�EDVLV�RI�WKH�FDVH�DQG�WKHQ�PDWFK�WKH�OHJDO�IDFWV�

DJDLQVW� WKH� ODZV�FRQVWLWXWLQJ� WKH� MXULGLFDO�EDVLV�RI�

¿OLQJ� D� FLYLO� ODZVXLW�5� 7KH� IXQFWLRQ� RI� judex facti 

LV� FDUULHG� RXW� WKURXJK� WKH� IROORZLQJ� VWDJHV�� ¿UVW� 

IRUPXODWLQJ� WKH� IDFWV�� second,� ¿QGLQJ� WKH� FDXVDO�

OLQN�� DQG� third, deducing the probability.6 Such 

VWDJHV�UHSUHVHQW� WKH�PHFKDQLVP�RI�H[DPLQDWLRQ�RI�

D�FDVH�ZLWKLQ�WKH�VFRSH�RI�judex facti.�7KH�IXQFWLRQV�

RI� judex facti� LQ� WKH� DSSHOODWH�OHYHO� FRXUW� DUH� QRW�

regulated in the Het Herziene Indonesich Reglement 

�+,5��� and Reglement voor de buitengewesten 

�5%J���DV�ZHOO�DV�/DZ�1R�����RI������FRQFHUQLQJ�

$SSHDO�&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW� LQ� -DYD�

DQG�0DGXUD��

6XEVWDQWLYHO\��/DZ�1R�����RI������FRQFHUQLQJ�

$SSHDO� &RXUW� 5HJXODWLRQ� RI� $SSHDO� &RXUW� LQ�

-DYD� DQG�0DGXUD� DQG� 5%J� RQO\� UHJXODWH� MXGLFLDO�

DGPLQLVWUDWLRQ�� EXW� QRW� WKH� SURFHGXUH� IRU� FLYLO�

SURFHHGLQJV��DV�FRQ¿UPHG�E\�0��<DK\D�+DUDKDS�, 

IXUWKHU� DI¿UPLQJ that the provisions regarding 

SURFHGXUH�IRU�H[DPLQDWLRQ�RI�D�FDVH�DW�WKH�DSSHOODWH�

level court DUH�QRW�UHJXODWHG�LQ�/DZ�1R�����RI������

DQG�+HW�+HU]LHQH�,QGRQHVLFK�5HJOHPHQW�RU�5HYLVHG�

,QGRQHVLDQ� 5HJXODWLRQ� �+,5��� DQG� 5HJOHPHQW� RS�

GH�EXLWHQJHZHVWHQ��5%J�´��7KH�OHJDO�IDFWV�LQGLFDWH�

D�IDLUO\�ORQJ�YDFDQF\�RI�FLYLO�SURFHGXUH�ODZ�DW�WKH�

DSSHOODWH�OHYHO�FRXUW��

In practice,9� H[DPLQDWLRQ� RI� D� FDVH� DW� WKH�

DSSHOODWH�OHYHO� FRXUW� XVHV� $UWLFOH� ���� RI� WKH�

5HJOHPHQW� RS� GH� %XUJHUOLMNH� 5HFKWVYRUGHULQJ�

�5Y�10�� ZKLFK� UHDGV�� ³7KH� FDVH� LV� VXEVHTXHQWO\�

GHFLGHG�E\� WKH� DSSHOODWH� MXGJH� FRQFHUQHG�ZLWKRXW�

much process and only based on the documents, 

EXW� SULRU� WR� WKH� GHOLYHU\� RI� WKH� ¿QDO� GHFLVLRQ�� KH�

is authorized to deliver a preparatory decision 

RU� D� SUHOLPLQDU\� RUGHU´�� $PRQJ� WKH� HYLGHQFH�

IRU� H[DPLQDWLRQ� RI� D� FDVH� E\� GRFXPHQWV� ZDV� WKH�

GHFLVLRQ�RI� WKH�6XSUHPH�&RXUW�RI� WKH�5HSXEOLF�RI�

,QGRQHVLD� 1R�� ���� .�6LS������� ZKLFK� VWLSXODWHG�

that:11   

>���@�7KH�KLJK�FRXUW�LV�WR�H[DPLQH�DQG�GHFLGH�

DQ�DSSHDO�EDVHG�RQ�WKH�FDVH�¿OH�VXEPLWWHG�E\�

WKH�GLVWULFW�FRXUW�WR�WKH�KLJK�FRXUW��LW�GRHV�QRW�

PHDQ�WKH�GHFLVLRQ�KDQGHG�GRZQ�ZLWKRXW�WKH�

SUHVHQFH� RI� WKH� OLWLJDQW� SDUWLHV� LV� QRW valid, 

since such a system is a regular procedure at 

1 &RGH�RI�3URFHGXUH�IRU�$UHDV�2XWVLGH�-DYD�DQG�0DGXUD��5HJOHPHQW�YDQ�KHW�WRW�5HJHOLQJ�UHFKWVZH]HQ�JHZHVWHQ�EXLWHQ�LQ�GH�-DYD�HQ�0DGXUD��

DEEUHYLDWHG�DV�5HJOHPHQW�RS�GH�EXLWHQJHZHVWHQ �5%J���6������������
2 Ibid., p. 33.
3 Ibid., p. 106. See Henry Campbell, ������%ODFN¶V�/DZ�'LFWLRQDU\�GH¿QLWLRQV�RI�WKH�7HUPV�DQG�3KUDVHV�RI�$PHULFDQ�DQG�(QJOLVK�-XULVSUXGHQFH, 

$QFLHQW�DQG�0RGHUQ��:HVW�3XEOLVKLQJ�&RPSDQ\��6W��3DXO�0LQQ��S������������Judex �ODWLQ���a judge �MXGJH��WR�MXGJH��DVVHVVRU���Facti �facto���

in fact; by an act �IDFWV��HYHQWV��
4 3KLOLS�0��+DGMRQ�DQG�7DWLHN�6UL�'MDWPLDWL��������Legal Arguments (in Explanation of the Inductive Reasoning)��*DGMDK�0DGD�8QLYHUVLW\�

Press, Yogyakarta, p. 40.
5 Ibid.
6 Ibid., p. 33.
�� +HW�+HU]LHQH�,QGRQHVLFK�5HJOHPHQW���+,5��RU�5HYLVHG�,QGRQHVLDQ�5HJXODWLRQ��6WE�������1R�����LQ�FRQMXQFWLRQ�ZLWK�6WE�������1R�����
�� 0��<DK\D�+DUDKDS��������The Authority of the High Court and WKH�SURFHGXUH�RI�FLYLO�SURFHHGLQJV at the Appellate Court��6LQDU�*UD¿ND�-DNDUWD��

p. 112
9 Ibid.
10 5HJOHPHQW�RS�GH�%XUJHUOLMNH�5HFKWVYRUGHULQJ �5Y��RU�WKH�&RGH�RI�&LYLO�3URFHGXUH�IRU�WKH�(XURSHDQ�JURXS��6WE�������1R������LQ�FRQMXQFWLRQ�

ZLWK�6WE�������1R������LV�WKH�SURFHGXUDO�ODZ�DSSOLHV�H[FOXVLYHO\�WR�(XURSHDQ�JURXSV�DQG�IRU�WKRVH�HTXLYDOHQW�IRU�¿OLQJ�D�FLYLO�ODZVXLW�WR�WKH�

5DDG�YDQ�-XVWLWLH�DQG�+RRJJHUHFKWVKRI ��:LWK�WKH�DEROLWLRQ�RI�7KH�5DDG�YDQ�-XVWLWLH DQG�+RRJJHUHFKWVKRI��5Y�LV�QRW�DSSOLFDEOH��,Q�WRGD\¶V�

MXGLFLDO�SUDFWLFH��WKH�H[LVWHQFH�RI�SURYLVLRQV�LQ�5Y�UHPDLQ�EHLQJ�XVHG�DQG�PDLQWDLQHG�DV�VHW�IRUWK�LQ�WKH�*XLGHOLQHV�IRU�,PSOHPHQWDWLRQ�RI�&RXUW�

'XWLHV�DQG�$GPLQLVWUDWLRQ��%RRNV�,�DQG�,,��WKH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD�������������S�����DQG�S�������KHUHLQDIWHU�UHIHUUHG�

to as Rv��
11 7KH�6XSUHPH�&RXUW� RI� WKH�5HSXEOLF� RI� ,QGRQHVLD�� ������Collection of Commercial Law Jurisprudence in Indonesia , Pradnya Paramita, 

-DNDUWD��S�����
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the appellate level [...].

7KH�6XSUHPH�&RXUW�ZDV�RI� WKH�RSLQLRQ� WKDW�

WKH� SURFHGXUH� IRU� H[DPLQDWLRQ� RI� D� FDVH� DW� WKH�

DSSHOODWH�OHYHO�GRHV�QRW�UHTXLUH�WKH�SUHVHQFH�RI�WKH�

OLWLJDQWV��DV�ZLWK�WKH�SURFHGXUH�IRU�H[DPLQDWLRQ�RI�D�

FDVH�DW�¿UVW�LQVWDQFH�FRXUWV��

Based on the above background, the legal 

EDVLV�RI� WKH�SURFHGXUH� IRU civil proceedings at the 

DSSHOODWH�OHYHO�FRXUW�FRQVWLWXWHV�WKH�FHQWUDO�LVVXH�RI�

this paper.

B. Analysis

7KH� 3UREOHPDWLF� 6XEVWDQFH� RI� /DZ�1R�� ���

RI� ����� &RQFHUQLQJ $SSHDO� &RXUW� 5HJXODWLRQ� RI�

$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD���

a. The Appellate Court as the Second 

Judex Facti 

$UWLFOH� �� RI� /DZ� 1R�� ��� RI� �����

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ� RI�

$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD��VWDWHV�WKDW��

2I�WKH�GHFLVLRQV�RI�WKH�'LVWULFW�&RXUWV�

LQ� -DYD� DQG� 0DGXUD� RQ� FLYLO� FDVHV� 

ZKLFK� DUH� QRW� VWDWHG�� WKH� FODLP�YDOXH�

LV�D�KXQGUHG�UXSLDK�RU�OHVV��RQH�RI�WKH�

SDUWLHV� �SDUWLMHQ�� WR� WKH� ODZVXLW� PD\�

demand that the civil proceedings are 

to be repeated by the High Court in 

SRZHU�LQ�WKHLU�UHVSHFWLYH�MXULVGLFWLRQV��

7KLV� DUWLFOH� FRQWDLQV� WZR� LPSRUWDQW�

SRLQWV��¿UVW��WKH�YDOXH�RI�WKH�FODLP�GHFLGHG�E\�

district courts is at least one hundred rupiah 

and, second, the civil proceedings are to be 

UHSHDWHG�� 7KH� ¿UVW� SRLQW� FRQWDLQV� WKH� OHJDO�

QRUP�RI�UHVWULFWLQJ�DQ�DSSHDO�ZLWK�D�FULWHULRQ�

RI�FODLP�YDOXH��WKH�VHFRQG�SRLQW�FRQWDLQV�WKH�

OHJDO�QRUP�RI�UHSHDWLQJ�WKH�FLYLO�SURFHHGLQJV��

7KH�OHJDO�QRUP�RI�DSSHDO�UHVWULFWLRQV�GRHV�QRW�

apply to current judicial practice, and thus 

DOPRVW�DOO�WKH�FLYLO�FDVHV�GHFLGHG�DW�WKH�¿UVW�

LQVWDQFH�FRXUWV�DUH�¿OHG�IRU�DSSHDO��

7KH� OHJDO� QRUP� RI� DQ� DSSHDO� DW�

DSSHOODWH�OHYHO� FRXUW� LV� HTXDWHG� ZLWK� WKH�

FRQFHSW� RI� UH�H[DPLQDWLRQ� RI� WKH� FDVH� ¿OH� 

(TXDWLQJ� WKH� FRQFHSW RI� DQ� DSSHDO�ZLWK� re-

H[DPLQDWLRQ�RI�WKH�FDVH�¿OH�LV�D�IXQGDPHQWDO�

PLVWDNH��DV�WKH�RSLQLRQ�RI�WKH�6XSUHPH�&RXUW��

WKURXJK� LWV� GHFLVLRQ� 1R�� ���� .�6LS�������

ZKLFK�VWLSXODWHG�12 

>���@7KH�PHWKRG�RI�FLYLO�SURFHHGLQJV�DW�

the appellate level does not only pay 

attention to the objections raised by 

WKH� DSSHOODQW�� WKLV� LV� LQFRUUHFW�� DW� WKH�

DSSHOODWH� OHYHO� WKH� MXGJH� VKRXOG� UH�

H[DPLQH� WKH� FDVH� LQ� LWV� HQWLUHW\�� ERWK�

WKH� IDFWV� DQG� WKH� DSSOLFDWLRQ� RI� ODZV�

[...]

,Q� DGGLWLRQ�� WKH� 6XSUHPH� &RXUW¶V�

GHFLVLRQ�1R������6LS������ VWDWHG� WKDW�� ³>���@�

the FODLPDQW¶V�SHWLWLRQ�IRU�DSSHDO�WKH�PXVW�EH�

H[DPLQHG�LQ�LWV�HQWLUHW\��ERWK�LQ�WKH original 

FRPSODLQW�DQG�FRXQWHU�FODLP´�13     

7KH� LVVXH� LV� WKDW� WKH� SURFHGXUH� IRU�

H[DPLQLQJ�WKH�IDFWV�DQG�DSSOLFDWLRQ�RI�ODZV�LV�

QRW�UHJXODWHG�LQ�/DZ�QR�����RI������FRQFHUQLQJ�

$SSHDO�&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW�LQ�

-DYD�DQG�0DGXUD��&RQFHSWXDOO\��WKH�FRQFHSW�

RI� DSSHDO�GHVFULEHV� WKDW� WKH� VWUXFWXUH�RI� WKH�

GHFLVLRQ�RI�WKH�DSSHOODWH�OHYHO�FRXUW�LV�VLPLODU�

WR�WKDW�RI�WKH�¿UVW�LQVWDQFH�FRXUW��QDPHO\�WKH�

WLWOH�� LGHQWLW\� RI� WKH� SDUWLHV�� FRQVLGHUDWLRQV�

and verdict.14� /HJDO� FRQVLGHUDWLRQV� FRQVWL�

WXWH� WKH� EDVLV� RI� WKH� YHUGLFW�� FRQVLVWLQJ� RI�

FRQVLGHUDWLRQV� RI�PHULWV� RI� FDVH� DQG� FRQVL�

GHUDWLRQV� RI� ODZV�� WKHVH� FRQVLGHUDWLRQV�

represent the implementation the judex facti 

IXQFWLRQ��7KH�DXWKRULW\�RI�WKH�DSSHOODWH�OHYHO�

FRXUW�WR�UH�SHUIRUP�FLYLO�SURFHHGLQJV�GHULYHV�

IURP�GXH�WR�LWV�IXQFWLRQ�DV�WKH�VHFRQG judex 

facti. 

$UWLFOH��������RI�/DZ�1R�����RI������

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ� RI�

12 Ibid���S����
13 Ibid.
14  6XGLNQR�0HUWRNXVXPR��������The Code of Civil Procedure of Indonesia, Liberty, Yogyakarta, p. 220.
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$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD�VWDWHV�WKDW��

³7KH�+LJK�&RXUW�LQ�WKH�UH�KHDULQJ�RI�D�FDVH�

VKDOO�H[DPLQH�DQG�GHFLGH�ZLWK�WKUHH�MXGJHV��

if deemed necessary, by listening themselves 

WR�ERWK�SDUWLHV�RU�ZLWQHVVHV�´�7KHUH�DUH� WZR�

important points in this article: ¿UVW, the legal 

QRUP�RI� WKH�SDQHO�RI� MXGJHV� LQ�GHFLGLQJ� WKH�

FDVH�DQG��VHFRQG��WKH�OHJDO�QRUP�RI�OLVWHQLQJ�

WKHPVHOYHV� WR�GHVFULSWLRQ�RI�ERWK�SDUWLHV�RU�

ZLWQHVVHV��7KH�¿UVW�OHJDO�QRUP�GRHV�QRW�FDXVH�

SUREOHPV�LQ�FLYLO�SURFHGXUH�ODZ��KRZHYHU��WKH�

second legal norm is conditional, as indicated 

E\�WKH�SKUDVH�³����LI�GHHPHG�QHFHVVDU\´��:LWK�

UHJDUG�WR�WKH�DSSOLFDWLRQ�RI�WKLV�FKDSWHU�� WKH�

6XSUHPH�&RXUW� LQ� LWV� GHFLVLRQ�1R�� �����.�

6LS������VWDWHG�WKDW�15 

>���@� ,Q� DFFRUGDQFH� ZLWK� $UWLFOH� ���

SDUDJUDSK�����RI�/DZ�1R�����RI������ 

the high court is authorized to conduct 

WKHLU� RZQ� VXSSOHPHQWDU\� KHDULQJ�� LQ�

IDFW�� WKLV� SURFHGXUH� LV�PRUH� HIIHFWLYH�

VLQFH� WKH� KLJK� FRXUW� LV� PRUH� DZDUH�

RI�ZKDW� LWHPV� DUH� JRLQJ� WR� EH� KHDUG��

KRZHYHU�� LI� WKH� KLJK� FRXUW� ZDQWV� WR�

FDUU\� RXW� WKHLU� RZQ� VXSSOHPHQWDU\�

KHDULQJ�RI�WKH�SDUWLHV��LW�VKRXOG�LQGHHG�

FRQVLGHU� WKH� FRVW� IDFWRU� WKDW� PXVW� EH�

borne by the parties. Accordingly, 

supplementary hearing is not 

absolutely necessarily delegated to the 

GLVWULFW�FRXUW�E\�WKH�KLJK�FRXUW�´

7KH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� FRQWDLQV� D�

QHZ� FRQFHSW� RI� µVXSSOHPHQWDU\� KHDULQJ¶��

ZKLFK�LV�QRW�NQRZQ�LQ�$UWLFOH����SDUDJUDSK�

����RI�/DZ�1R�����RI������FRQFHUQLQJ�$SSHDO�

&RXUW� 5HJXODWLRQ� RI� $SSHDO� &RXUW� LQ� -DYD�

DQG�0DGXUD� ,Q�FRQQHFWLRQ�ZLWK�WKLV�LVVXH��5��

Subekti asserted that: 

[...] The interested parties can request 

WKDW� WKH� H[DPLQDWLRQ� RI� WKH� FDVH� LV�

WR� EH� µUHSHDWHG¶� E\� WKH� +LJK� &RXUW��

ERWK� UHJDUGLQJ� PHULWV� RI� FDVH� �IDFWV��

DQG� WKH� DSSOLFDWLRQ� RI� ODZV�� ,Q�

YDULRXV� SURYLVLRQV� RI� ODZV�� DSSHOODWH 

SURFHHGLQJV�DUH�RIWHQ�UHIHUUHG�WR�DV�WKH�

¿QDO�OHYHO�SURFHHGLQJV� LQ� WKH� VHQVH� LW�

LV�WKH�¿QDO�MXGH[�IDFWL�H[DPLQDWLRQ�16 

*XLGHG�E\�WKLV�RSLQLRQ��WKH�FLYLO�ODZVXLWV�LQ�

FRQQHFWLRQ�ZLWK� WKH� LVVXH�RI� judex facti are 

FRPSOHWHG�DW�WKH�DSSHOODWH�OHYHO�FRXUW��

7KH�LVVXH�LV�ZKHWKHU�WKH�LPSOHPHQWDWLRQ�

RI�WKH�IXQFWLRQ�RI�judex facti�DW�WKH�DSSHOODWH�

OHYHO� FRXUW� LV� VLPLODU� WR� WKDW� RI� WKH� ¿UVW�

instance court? Judex facti describe the 

MXGJHV¶�FRPSHWHQFH�RI�H[DPLQLQJ�RU�KHDULQJ�

D� FDVH�ZKLFK� UHIHUV� WR� WKH� UROH�RI� MXGJHV� WR�

GHWHUPLQH� OHJDO� IDFWV� LQ� WKH� YHUGLFW�� &LYLO�

SURFHHGLQJV� FRQVLVW� RI� WZR� DVSHFWV�� ¿UVW��

WKH�OHJDO�DVSHFWV��DQG�VHFRQG��WKH�DVSHFWV�RI�

IDFWV� RU� HYHQWV�� ([DPLQDWLRQ� RI� D� FDVH� IRU�

legal aspects does not need evidencing by 

WKH� SDUWLHV� VLQFH� LW� LV� WKH� MXGJH¶� REOLJDWLRQ�

WR� ¿QG� WKH� ODZ� DQG� WKH� MXGJH� LV� FRQVLGHUHG�

NQRZOHGJHDEOH� DERXW� WKH� ODZ� (ius curia 

novit),���ZKLFK�LQFOXGHV�VXEVWDQWLYH�ODZ�DQG�

SURFHGXUDO�ODZ��([DPLQDWLRQ�RI�D�FDVH�IRU�WKH�

DVSHFWV� RI� IDFWV� RU� HYHQWV� UHTXLUHV� HYLGHQFH�

RI�IDFWV�RU�HYHQWV�H[SUHVVHG�E\�DOO�WKH�SDUWLHV�

LQ�RUGHU�WR�REWDLQ�WKH�WUXWK��7KH�WUXWK�RI�WKH�

IDFWV�RU�HYHQWV�FDQ�RQO\�EH�REWDLQHG�WKURXJK�

evidence. 

7KH�MXGJH�LV�REOLJHG�WR�IRUPXODWH�IDFWV�

RU� HYHQWV�� FRQVLVWLQJ� RI� WKH� XVXDO� IDFWV� DQG�

OHJDO�IDFWV��(YLGHQFH�RI�IDFWV�RU�HYHQWV�FRQVLVW�

RI�RUGLQDU\�IDFW�HYLGHQFH��ZKLFK�DUH�WKH�IDFWV�

ZKLFK� FRQVWLWXWH� HYHQWV� RU� FLUFXPVWDQFHV�

WKDW�ZLOO�GHWHUPLQH�WKH�OHJDO�IDFWV��DQG�OHJDO�

IDFWV�ZKLFK�FRQVWLWXWH�HYLGHQFH�RI�HYHQWV�RU�

FLUFXPVWDQFHV� ZKRVH� H[LVWHQFH� GHSHQGV� RQ�

WKH�DSSOLFDWLRQ�RI�D�UXOH����5��6XEHNWL stated, 

15 7KH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��������Collection of Rules of Law of Decisions of the Supreme Court of the Republic of 

Indonesia 1969-1991��7KH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��-DNDUWD��S�����
16 5��6XEHNWL��������The Code of Civil Procedure, Binacipta, Bandung, p. 152.
��� 6XGLNQR�0HUWRNXVXPR��Op.cit., p. 131. 
��� 1XQXN�1XVZDUGDQL��������7KH�$uthority of the Constitutional Court as the Judex facti in Resolving Disputes of Election Results��'LVVHUWDWLRQ��*UDGXDWH�

3URJUDP�RI�$LUODQJJD�8QLYHUVLW\��6XUDED\D��S�����
19 5��6XEHNWL��Op.cit.,  p. 152.
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³DOO�DVSHFWV�RI�D�FDVH�H[DPLQDWLRQ��ERWK�IDFWV�

DQG�ODZV��DUH�FRQGXFWHG�E\ the District Court 

as the judex facti���´�19�DQG�WKH�DSSHOODWH�OHYHO�

FRXUW�VHUYHV�DV�WKH�EDVLV�IRU�GHFLVLRQ�PDNLQJ�

b. Formal Requirements for Filing an 

Appeal

 1) Minimum Claim Value of One 

Hundred Rupiah

8QGHU� $UWLFOH� �� RI� /DZ� 1R��

��� RI� ����� FRQFHUQLQJ�$SSHDO� &RXUW�

5HJXODWLRQ� RI� $SSHDO� &RXUW� LQ� -DYD�

DQG� 0DGXUD� PHQWLRQHG� DERYH�� WKH�

SKUDVH� ³ZKLFK� LV� QRW� VWDWHG¶� PHDQV�

WKDW� WKH� GHFLVLRQ� RI� WKH� ¿UVW�LQVWDQFH�

FRXUW�WKH�FODLP�YDOXH�RI�ZKLFK�LV�XQGHU�

RQH� KXQGUHG� UXSLDK� FDQQRW� EH� ¿OHG�

DQ� DSSHDO�� 7KLV� FRQVWLWXWHV� D� IRUPDO�

UHTXLUHPHQW� IRU� ¿OLQJ� DQ� DSSHDO�20 

7KLV�PHDQV� WKDW�/DZ�1R�����RI������

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ�

RI�$SSHDO�&RXUW� LQ� -DYD� DQG�0DGXUD�

UHFRJQL]HV�WKH�FRQFHSW�RI�VPDOO�FODLPV�

courts,21�ZKLFK�DUH�RQHV�DXWKRUL]HG�WR�

try small claims. 

-XULVGLFWLRQ�RI� WKH�VPDOO�FODLPV�

FRXUWV�FRYHUV�SULYDWH�GLVSXWHV�LQ�ZKLFK�

ODUJH� DPRXQWV� RI� PRQH\� DUH� QRW� DW�

VWDNH��ZKLFK� FRQVWLWXWH� WKH�PD[LPXP�

YDOXH� RI� WKH� REMHFW� RI� FODLPV� LQ� FLYLO�

FDVHV��7R�¿OH�D�FDVH�WR�D�VPDOO�FODLPV�

FRXUW��WKH�SODLQWLII�PXVW�SURYH�WKDW�WKH�

DFWXDO�ORVVHV�DUH�ZLWKLQ�WKH�MXULVGLFWLRQ�

RI� WKH� VPDOO� FODLPV� FRXUW�� 7KH�

SURFHGXUDO� UXOHV� RI� WKH� VPDOO�FODLPV�

court in civil proceedings are a simple 

SURFHGXUH�RI�SURFHHGLQJV�EDVHG�RQ�WKH�

legal principle that one should be able 

to carry out and represent themselves 

DORQH�ZLWKRXW�D�ODZ\HU�LQ�FRXUW��

7KH� ¿UVW�LQVWDQFH� FRXUWV� FDQ�

FODVVLI\�FLYLO�FDVHV�EDVHG�RQ�WKH�YDOXH�

RI�WKH�REMHFW�RI�WKH�FODLP��VR�WKDW�IRU�D�

FDVH�ZLWK�WKH�VPDOO�YDOXH�RI�FODLP��WKH�

PRGHO� RI� small-claims courts can be 

used in the proceedings,23�ZKHUHDV�IRU�

D�FDVH�ZLWK�ODUJH�YDOXH�RI�FODLP��UHJXODU�

SURFHHGLQJV� DUH� XVHG�� )RU� UHIHUHQFH��

WKH� 6XSUHPH� &RXUW� 5XOH� 1R�� ��� RI�

2012 on Adjustments to Limitation on 

/LJKW�&ULPH�DQG�WKH�$PRXQW�RI�)LQHV�

in the Criminal Code states: 

For since 1960, the value 

RI� UXSLDK� GHFOLQHG� E\�

DSSUR[LPDWHO\� ������� WLPHV�

FRPSDUHG� WR� WKH� SULFH� RI� JROG�

at this time. For that reason, 

the HQWLUH� DPRXQWV� RI� UXSLDK�

in the Criminal Code, unless 

Articles 303 and 303 bis, need 

to be adjusted by multiplying it 

10,000 times. 

7KXV��WKH�YDOXH�RI�RQH�KXQGUHG�

rupiah becomes one million rupiah. 

,I� WKLV� LV� WDNHQ� DV� WKH� UHIHUHQFH�� WKH�

OLPLWDWLRQ� RI� DQ� DSSHDO� OLHV� LQ� WKH�

PLQLPXP� YDOXH� RI� FODLPV� RI� RQH�

million rupiah. 

$UWLFOH� �� RI� /DZ� 1R�� ��� RI�

����� FRQFHUQLQJ� $SSHDO� &RXUW�

5HJXODWLRQ� RI� $SSHDO� &RXUW� LQ� -DYD�

DQG� 0DGXUD� DXWKRUL]HV� WKH� DSSHOODWH�

FRXUW� WR�FRQGXFW�FDVH� UH�H[DPLQDWLRQ��

Philosophically, it protects human 

ULJKWV�VLQFH�SURWHFWLRQ�RI�KXPDQ�ULJKWV�

can only be given by an institution 

ZKLFK� KDV� WKH� DXWKRULW\� KLJKHU� WKDQ�

WKRVH� YLRODWLQJ� WKH� VXEVWDQWLYH� ODZ�

DQG� SURFHGXUDO� ODZ�� /HJDO� SURWHFWLRQ�

is not provided automatically, but 

20 )RUPDO�UHTXLUHPHQWV�DUH�RQH�UHODWLQJ�WR�WKH�SURFHGXUH�IRU�¿OLQJ�DQ�DSSHDO�
21 7KHUH� DUH�YDULRXV�QDPHV�RI� WKH� FRXUW� LQ� DFFRUGDQFH�ZLWK� WKHLU� MXULVGLFWLRQ�� VXFK�DV� FRXQW\�RU�magistrate¶V� FRXUW��7KHVH� FRXUWV� DUH� IRXQG�

in Australia, Brazil, Canada, (QJODQG�DQG�:DOHV, Ireland, Israel, 1HZ�=HDODQG, Scotland, 6RXWK�$IULFD, Hong Kong�6HH�:LNLSHGLD�´6PDOO�

&ODLPV�&RXUW´�� http://en.wikipedia.org/wiki/Small_claims_court,�DFFHVVHG�RQ�0DUFK���������
22 Ibid.
23 6HH�WKH�5XOHV�RI�WKH�6XSUHPH�&RXUW�1R����RI������RQ�3URFHGXUHV�IRU�6LPSOH�6XLW�5HVROXWLRQ�
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conditionally. The right to appeal can 

RQO\� EH� H[HUFLVHG� DJDLQVW� FLYLO� FDVHV�

ZLWK�WKH�YDOXH�RI�FODLP�RI�RQH�PLOOLRQ�

RU�PRUH��7KH�TXHVWLRQ�LV�ZKHWKHU�RU�QRW�

this requirement is contrary to human 

rights. To address this question, the 

TXHVWLRQ�RI�ZKHWKHU�RU�QRW�WKH�IUHHGRP�

RI�WKH�ULJKW�WR�DSSHDO�LV�DEVROXWH�VKRXOG�

EH�DQVZHUHG�¿UVW��$PRQJ�WKH�PHDQV�WR�

DGGUHVV� WKLV� LVVXH� LV� WR�UHWXUQ� WR�ZKDW�

DUH�WKH�EHQH¿WV�RI�WKH�UXOHV�RI�WKH�¿OLQJ�

RI�DQ�DSSHDO��7KH�LVVXH�RI�WKH�EHQH¿WV�

RI�UXOHV�RI� ODZ�FRQVWLWXWHV� WKH�VXEMHFW�

PDWWHU�RI�WKH�8WLOLWDULDQLVW� According 

WR� -HUHP\� %HQWKDP�24� WKH� SXUSRVH� RI�

ODZ� LV� MXVWLFH�� WKH� JUHDWHVW� KDSSLQHVV�

RI� WKH�JUHDWHVW�QXPEHU��%DVHG�RQ� WKLV�

SXUSRVH� RI� ODZ��/DZ�1R�� ��� RI� �����

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ�

RI�$SSHDO�&RXUW� LQ� -DYD� DQG�0DGXUD�

LV�WR�JHQHUDWH�KDSSLQHVV�IRU�WKH�SHRSOH��

IRU�OLWLJDQWV��VR�WKDW�D�ODZ�PXVW�IXO¿OO�

IRXU� ���� SXUSRVHV�25� ¿UVW�� WR� SURYLGH�

VXEVLVWHQFH�� VHFRQG�� WR� SURYLGH�

DEXQGDQFH�� WKLUG�� WR�SURYLGH� VHFXULW\��

DQG� IRXUWK�� WR� DWWDLQ� HTXLW\�� (QWLWOLQJ�

WKH� SDUWLHV� WR� ¿OH� DQ� DSSHDO� LQ� FDVHV�

ZLWK� WKH� YDOXH� RI� WKH� REMHFW� RI� FODLP�

under one million does not constitute 

OHJDO�SURWHFWLRQ�VLQFH�LW�ZLOO�QRW�EULQJ�

KDSSLQHVV�� DV� VXJJHVWHG� E\� -HUHP\�

Bentham. In principle, all the decisions 

KDQGHG� GRZQ� E\� WKH� ¿UVW� LQVWDQFH 

courts can be appealed, provided that 

LW� LV�ZLWKLQ� WKH�JUDFH�SHULRG�VSHFL¿HG�

E\� ODZV�26�H[FHSW� WKRVH�QRW�EHQH¿WLQJ�

the parties. 

5HVWULFWLRQ� RQ� DSSHDOV� LV� QRW�

H[SUHVVO\�JRYHUQHG�E\�5EJ��5HVWULFWLRQ�

RI� DSSHDOV� FDQ� LPSOLFLWO\� EH� IRXQG�

LQ�$UWLFOH� ���� SDUDJUDSK� ���� RI� 5EJ��

ZKLFK�VWDWHV��

In the event that civil proceeding 

DW� WKH� DSSHOODWH�OHYHO� FRXUW� LV�

possible, WKH� DSSHOODQW� ZKR�

ZDQW� WR� VHL]H� WKH� RSSRUWXQLW\�

VKDOO�¿OH�D�SHWLWLRQ�IRU�LW�ZKLFK��

ZKHQ� GHHPHG� QHFHVVDU\�� LV�

DFFRPSDQLHG�E\�DQ�DSSHDO�EULHI�

DQG�RWKHU�GRFXPHQWV�XVHIXO� IRU�

LW�RU�WKH�SHWLWLRQ�FDQ�EH�¿OHG�E\�

DQ�DJHQW�DV�UHIHUUHG�WR�LQ�$UWLFOH�

����SDUDJUDSK�����ZLWK�D�VSHFLDO�

SRZHU�RI�DWWRUQH\�WR�WKH�FOHUN�RI�

FRXUW� ZLWKLQ� ��� GD\V� IURP� WKH�

GD\�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ�

LV� UHDG� RXW�� ZKLOH� WKH� JUDFH�

SHULRG�LV�IRXUWHHQ�GD\V�DIWHU�WKH�

GHFLVLRQ�LV�QRWL¿HG�XQGHU�VHFWLRQ�

����WR� WKH�SDUWLHV�FRQFHUQHG�� LI�

they are not present at the time 

RI�WKH�GHFLVLRQ��

5HVWULFWLRQ� RQ� DSSHDOV� LV�

LPSOLFLWO\� IRXQG� LQ� WKH� SKUDVH� ³,Q�

the event that civil proceeding at the 

DSSHOODWH�OHYHO� FRXUW� LV� SRVVLEOH´��

,PSOLFLWO\�� LW� FRQQRWHV� VSHFL¿F�

UHTXLUHPHQWV�IRU�¿OLQJ�DQ�DSSHDO��7KLV�

PD\� EH� LQÀXHQFHG� E\� WKH� KLVWRULFDO�

IDFW�RI�WKH�DSSHOODWH�FRXUWV�ZKLFK�WXUQV�

out to having had the restriction on 

DSSHDOV��7KH�GLIIHUHQFH� LQ� WKH� UXOH�RI�

UHVWULFWLRQV�RQ�DSSHDOV�EHWZHHQ�$UWLFOH�

����3DUDJUDSK�����RI�5EJ�DQG�$UWLFOH�

��RI�/DZ�1R�����RI������FRQFHUQLQJ�

$SSHDO� &RXUW� 5HJXODWLRQ� RI� $SSHDO�

&RXUW� LQ� -DYD� DQG� 0DGXUD� OLHV� LQ�

WKH� FODULW\� RI� WKH� IRUPXODWLRQ� RI� WKH�

UHVWULFWLRQ�RQ�DSSHDOV��$UWLFOH���RI�/DZ�

1R�� ��� RI� ����� FRQFHUQLQJ� $SSHDO�

&RXUW� 5HJXODWLRQ� RI� $SSHDO� &RXUW�

24 7HJXK� 3UDVHW\R� DQG�$EGXO�+DOLP�%DUNDWXOODK�� ������The Science of Law and Philosophy of Law,  a Study of Legal Experts’ Thoughts 

throughout the Ages, Pustaka Fajar,Yogyakarta, p. 100.
25 Ibid.
26 6XGLNQR�0HUWRNXVXPR��Op.cit., p. 232.
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LQ� -DYD� DQG�0DGXUD� FRQWDLQV� D� FOHDU�

DQG� XQHTXLYRFDO� UXOH� RI� UHVWULFWLRQ�

on appeals, so that not all civil cases 

UHVROYHG�E\�WKH�¿UVW�LQVWDQFH�FRXUW�FDQ�

be appealed. On the contrary, there 

LV� QR� H[SOLFLW� DQG� FOHDU� UHVWULFWLRQ� RQ�

appeals under Article 199 paragraph 

����RI�5EJ��7KLV�HTXLYRFDO�DQG�XQFOHDU�

UXOH�UDLVHV�WKH�LVVXH�RI�MXGLFLDO�SUDFWLFH��

WKDW� DOO� GHFLVLRQV� RI� WKH� ¿UVW�LQVWDQFH�

courts can be appealed.  

2) Grace Period of an Appeal

$UWLFOH� �� ���� RI� /DZ� 1R�� ���

RI� ����� FRQFHUQLQJ� $SSHDO� &RXU7��

5HJXODWLRQ� RI� $SSHDO� &RXUW� LQ� -DYD�

DQG�0DGXUD�VWDWHV�WKDW��

$� SHWLWLRQ� IRU� DQ� DSSHDO� PXVW�

be submitted by letter or by 

spoken by the appellant or his 

UHSUHVHQWDWLYH�ZKR� GHOLEHUDWHO\�

DXWKRUL]HG�WR�¿OH�WKH�SHWLWLRQ�WR�

WKH�&OHUN�RI� WKH�'LVWULFW�&RXUW��

ZKLFK� UXOHG�� ZLWKLQ� IRXUWHHQ�

GD\V� IURP� WKH� QH[W� GD\� RI� WKH 

notice RI� WKH� GHFLVLRQ� WR� WKRVH�

concerned.   

7KH� LPSRUWDQW� LVVXHV� ZLWK�

UHJDUGV� WR� GHWHUPLQDWLRQ� RI� WKH� JUDFH�

SHULRG� IRU� DQ� DSSHDO� UHODWH� WR� GHWHU�

PLQDWLRQ� RI� ZKHQ� D� YHUGLFW� KDV� D�

SHUPDQHQW� OHJDO�HIIHFW��ZKHQ� UHYHUVDO�

RI�WKH�YHUGLFW�LV�DOUHDG\�KDQGHG�GRZQ�

E\� WKH� ¿UVW�LQVWDQFH� FRXUWV�� DQG� WKH 

YDOLGLW\� RI� DQ� DSSHDO�� $� YHUGLFW� KDV�

SHUPDQHQW� OHJDO� IRUFH� (in kracht van 

gewijsde)�LI�ZLWKLQ�D�SHULRG�RI�IRXUWHHQ�

GD\V� IURP� WKH�QH[W�GD\� WKH�YHUGLFW� LV�

KDQGHG� GRZQ� RU� QRWL¿HG� WKH� ORVLQJ�

SDUW\�GRHV�QRW�¿OH�DQ�DSSHDO��7KH�UXOH�

RI� QRWL¿FDWLRQ� RI� WKH� YHUGLFW� WR� WKH�

ORVLQJ�SDUW\�VKRXOG�EH�FOHDUO\�GH¿QHG�

to prevent legal implications. 

7KH� 6XSUHPH� &RXUW¶V� UXOLQJ�

1R������.�6LS������GDWHG������������

VWLSXODWHG�WKDW�³$�SHWLWLRQ�IRU�DQ�DSSHDO�

¿OHG� EH\RQG� WKH� JUDFH� SHULRG� XQGHU�

WKH� ODZ� FDQQRW� EH� DFFHSWHG� DQG� WKH�

GRFXPHQWV� VXEPLWWHG� IRU� HYLGHQFH� LQ�

WKH� H[DPLQDWLRQ� RI� WKH� DSSHDO� FDQQRW�

EH�FRQVLGHUHG´���

$FFRUGLQJ� WR� 5HJOHPHQW� RS�

GH� %XLWHQJHZHVWHQ� �5EJ��� WKH� JUDFH�

SHULRG� RI� ¿OLQJ� DQ� DSSHDO� LV� IRXUWHHQ�

GD\V�IURP�WKH�YHUGLFW�LV�KDQGHG�GRZQ��

RU�VLQFH�WKH�QRWL¿FDWLRQ�RI�WKH�YHUGLFW�

LI�WKH�DSSHOODQW�LV�QRW�SUHVHQW�ZKHQ�WKH�

YHUGLFW�LV�KDQGHG�GRZQ��7KH�WLPH�IURP�

ZKLFK�D�YHUGLFW�EHFRPHV�HQIRUFHDEOH�LV�

FDOFXODWHG�EDVHG�RQ�WZR�FULWHULD��IURP�

WKH� YHUGLFW� LV� KDQGHG� GRZQ�� RU� IURP�

WKH�YHUGLFW�LV�QRWL¿HG��DV�SURYLGHG�IRU�

LQ�$UWLFOH� ���� SDUDJUDSK� ���� RI� 5EJ��

ZKLFK�VWDWHV��

In the event that civil proceeding 

DW� WKH� DSSHOODWH�OHYHO� FRXUW� LV�

possible, WKH� DSSHOODQW� ZKR�

ZDQW� WR� VHL]H� WKH� RSSRUWXQLW\�

VKDOO�¿OH�D�SHWLWLRQ�IRU�LW�ZKLFK��

ZKHQ� GHHPHG� QHFHVVDU\�� LV�

DFFRPSDQLHG�E\�DQ�DSSHDO�EULHI�

DQG�RWKHU�GRFXPHQWV�XVHIXO� IRU�

LW�RU�WKH�SHWLWLRQ�FDQ�EH�¿OHG�E\�

DQ�DJHQW�DV�UHIHUUHG�WR�LQ�$UWLFOH�

����3DUDJUDSK�����ZLWK�D�VSHFLDO�

SRZHU�RI�DWWRUQH\�WR�WKH�FOHUN�RI�

FRXUW� ZLWKLQ� ��� GD\V� IURP� WKH�

GD\�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ�

LV� UHDG� RXW�� ZKLOH� WKH� JUDFH�

SHULRG�LV�IRXUWHHQ�GD\V�DIWHU�WKH�

GHFLVLRQ�LV�QRWL¿HG�XQGHU�VHFWLRQ�

190���WR�WKH�SDUWLHV�FRQFHUQHG��LI�

they are not present at the time 

RI�WKH�GHFLVLRQ�29

7KLV� DUWLFOH� FRQWDLQV� WZR�

��� Ibid.
��� $UWLFOH�����RI�5%J�LQ�TXHVWLRQ�LV�$UWLFOH�����SDUDJUDSK�����RI�5EJ�ZKLFK�VWDWHV�WKDW��³,I�WKH�SDUWLHV�RU�RQH�RI�WKHP�LV�QRW�SUHVHQW�DW�WKH�WLPH�RI�

WKH�SURQXQFLDWLRQ��WKHQ�WKH�FKLHI�VKDOO�RUGHU�DQ�DXWKRUL]HG�HPSOR\HH�WR�GHOLYHU�WKH�FRQWHQWV�RI�WKH�YHUGLFW�WR�WKRVH�QRW�SUHVHQW�
29 $UWLFOH�����RI�5%J�
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points regarding the determination 

RI� WKH� JUDFH� SHULRG� IRU� DQ� DSSHDO��

¿UVW�� D� JUDFH� SHULRG� RI� IRXUWHHQ� GD\V�

IURP� WKH�YHUGLFW� LV�KDQGHG�GRZQ�� WKH�

second,� D� JUDFH� SHULRG� RI� IRXUWHHQ�

GD\V� DIWHU� WKH� YHUGLFW� LV� QRWL¿HG��

7KHUH� DUH� WZR� GLIIHUHQW� FULWHULD�� IURP�

WKH� YHUGLFW� LV� UHDG� RXW� DQG� DIWHU� WKH�

YHUGLFW� LV� QRWL¿HG�� µ)URP� WKH� YHUGLFW�

LV� UHDG�RXW¶� EHFRPHV� WKH� FULWHULRQ� IRU 

FDOFXODWLQJ� WKH�FRPPHQFHPHQW�RI� WKH�

DSSHDO� JUDFH� SHULRG� LI� WKH� SDUWLHV� DUH�

present ZKHQ� WKH� YHUGLFW� LV� UHDG� RXW��

,I�� DW� WKH� WLPH� WKH� YHUGLFW� LV� KDQGHG�

GRZQ�� WKH� ORVLQJ�SDUW\� LV�QRW�SUHVHQW��

the appeal grace period commences 

IURP�QRWL¿FDWLRQ�RI�WKH�YHUGLFW�WR�KLP��

5EJ�does not�UHJXODWH�WKH�WLPH�OLPLW�RI�

ZKHQ�WKH�FRXUW�VKDOO�QRWLI\�WKH�YHUGLFW�

WR� WKH�ORVLQJ�SDUW\�ZKR�LV�QRW�SUHVHQW�

DW� WKH�UHDGLQJ�RXW�RI� WKH�YHUGLFW� This 

VLWXDWLRQ� SURYLGHV� RSSRUWXQLWLHV� IRU�

DEXVH�E\�WKH�ORVLQJ�SDUW\�WR�H[WHQG�WKH�

WLPH�RI�WKH�FDVH��

In judicial practice, an appeal 

QRW� PHHWLQJ� WKH� IRUPDO� UHTXLUHPHQWV�

must be declared unacceptable (niet 

ontvankelijk verklaard)30�DV�FRQ¿UPHG�

by the 6XSUHPH�&RXUW¶V�UXOLQJ�1R�������

.�3GW������GDWHG� -DQXDU\����������31 

IXUWKHU� DI¿UPLQJ� ZKHQ� WKH� DSSHDO�

KDV�H[FHHGHG�WKH����GD\V�SURYLGHG�LQ�

$UWLFOH�����SDUDJUDSK�����RI�5EJ��WKH�

SHWLWLRQ� LV� FRQWUDU\� WR� ODZ� DQG� PXVW�

be declared unacceptable. Similarly, 

WKH� 6XSUHPH� &RXUW¶V� UXOLQJ� 1R�� ����

.�6LS������32�VWDWHG� WKDW�DSSHDOV�¿OHG�

beyond the grace period prescribed by 

ODZ� FDQQRW� EH� DFFHSWHG�� WKHUHE\� WKH�

GRFXPHQWV� VXEPLWWHG� IRU� HYLGHQFH� LQ�

the appeals cannot be considered. 

$UWLFOH�����SDUDJUDSK�����RI�5%J�

constitutes a conditional rule, stating 

WKDW�³WKH�GLVWULFW�FRXUWV�DUH�DXWKRUL]HG�

WR� H[WHQG� WKH� JUDFH� SHULRG� DFFRUGLQJ�

to the situations as mentioned in the 

DERYH�SDUDJUDSK�XS�WR�D�PD[LPXP�RI�

VL[�ZHHNV�´ 7KLV�DUWLFOH�GHDOV�ZLWK�WKH�

DSSHOODQW¶V� UHVLGHQFH� WKDW� LV� ORFDWHG�

outside the MXULVGLFWLRQ� RI� WKH� FRXUW�

WKDW�KDQGHG�GRZQ�WKH�YHUGLFW�33

$� IRUPDO� UXOH� LV� DOVR� IRXQG� LQ�

$UWLFOH� ���� SDUDJUDSK� ���� RI� 5EJ��

ZKLFK�VWDWHV�WKDW��

$�VWDWHPHQW�RI�DSSHDO�ZLOO�QRW�EH�

DFFHSWHG� DIWHU� WKH� JUDFH� SHULRG�

as mentioned in the previous 

SDUDJUDSKV�� DQG� ZLWKDO�� LI� WKH�

statement is not accompanied 

E\� SD\PHQW� RI� DGYDQFH�PRQH\�

WR� WKH� FOHUN²WKH� DPRXQW� RI�

ZKLFK� LV� HVWLPDWHG� WHPSRUDULO\�

E\�WKH�FKLHI�RI�WKH�GLVWULFW�FRXUW��

FRQVLGHULQJ�WKH�QHHG�IRU�FRVWV�RI�

clerkship, summons and notice 

to parties concerned and the 

necessary seals. 

7KLV� DUWLFOH� H[SOLFLWO\� UHJXODWHV�

WKH� IRUPDO� UHTXLUHPHQWV� IRU� ¿OLQJ� DQ�

DSSHDO� ZLWK� DQ� LPSOLFDWLRQ� WKDW� DQ�

DSSHDO� LV� QRW� DFFHSWHG� LI� LW� GRHV� QRW�

meet the IRUPDO� UHTXLUHPHQWV�� 7KLV�

FKDSWHU� LV�D� IXUWKHU�HOXFLGDWLRQ�RI� WKH�

legal principles contained in Article 

����SDUDJUDSK�����RI�5EJ�

3) Court’s Costs of Appeals as a 

Legality Requirement for an 

Appeal

$UWLFOH���SDUDJUDSK� ����RI�/DZ�

1R�� ��� RI� ����� FRQFHUQLQJ� $SSHDO�

&RXUW� 5HJXODWLRQ� RI� $SSHDO� &RXUW�

30 0�. Yahya Harahap, Op.cit., p. 43.
31 Ibid.
32 Ibid.
33 Ibid., p. 44.
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LQ� -DYD� DQG�0DGXUD� VWDWHV� WKDW�� ³7KH�

SHWLWLRQ� IRU� WKH� DERYH� KHDULQJ� KDV�

SDVVHG�� OLNHZLVH�� LI� DW� WKH� WLPH� RI�

¿OLQJ� WKH�SHWLWLRQ� WKH�DGYDQFH�PRQH\�

KDV� QRW� EHHQ� SDLG�� ZKLFK� LV� UHTXLUHG�

E\� WKH� OHJDO� UHJXODWLRQV�� WKH� FRVW� RI�

ZKLFK�VKDOO�EH�HVWLPDWHG�E\�WKH�&OHUN�

RI�'LVWULFW�&RXUW´��,I�WKH�FRXUW¶V�FRVW�RI�

DQ�DSSHDO�KDV�EHHQ�SDLG��D�VWDWHPHQW�RI�

DSSHDO�VKDOO�EH� LVVXHG�E\� WKH�FOHUN�RI�

¿UVW�LQVWDQFH�FRXUW��DQG�WKXV�VLQFH�WKHQ�

the verdict does not have any binding 

OHJDO� IRUFH� (in kracht van gewijsde). 

6XGLNQR�0HUWRNXVXPR�DVVHUWHG�WKDW��

%\� WKH� WLPH� RI� WKH� DSSHOODQW�

¿OHV� D� SHWLWLRQ� IRU� DQ� DSSHDO��

WKH� IRUPDO� UHTXLUHPHQW� WR� SD\�

the court costs is attached to 

the petition. It is coercive or 

imperative in nature. It cannot 

be tolerated. As long as the 

costs are not paid, the appeal 

LV�FRQVLGHUHG�QHYHU�H[LVWHG�>���@�

Legality shall only be attached 

WR� WKH�SHWLWLRQ� IURP� WKH�GDWH�RI�

SD\PHQW�RI�FRXUW�FRVWV�34 

$FFRUGLQJ�WR�WKH�5HJOHPHQW�RS�

GH�%XLWHQJHZHVWHQ� �5%J��� SURYLVLRQV�

RI� OHJDOLW\� RI� DQ� DSSHDO� DUH� SURYLGHG�

LQ�$UWLFOH� ���� SDUDJUDSK� ���� RI�5%J��

ZKLFK�UHDGV��

$�VWDWHPHQW�RI�DSSHDO�ZLOO�QRW�EH�

DFFHSWHG� DIWHU� WKH� JUDFH� SHULRG�

as mentioned in the previous 

SDUDJUDSKV�� DQG� DOVR� LI� WKH�

statement is not accompanied 

E\� SD\PHQW� RI� DGYDQFH�PRQH\�

WR�WKH�FOHUN�WKH�DPRXQW�RI�ZKLFK�

is estimated temporarily by 

WKH� FKLHI� RI� WKH� GLVWULFW� FRXUW��

FRQVLGHULQJ�WKH�QHHG�IRU�FRVWV�RI�

clerkship, summons and notice 

to parties concerned and the 

necessary seals.

7KLV� DUWLFOH� GHDOV� ZLWK� WKH� OH�

JDOLW\�RI�DQ�DSSHDO��ZKLFK�LV�GHSHQ�GHQW�

RQ�WZR�SRLQWV��¿UVW� an appeal shall be 

OHJDO�LI�LW�LV�¿OHG�ZLWKLQ�WKH�DSSHDO�JUDFH�

SHULRG��DQG�second, an appeal shall be 

OHJDO�LI�WKH�FRXUW�FRVWV�IRU�WKH�DSSHDO�LV�

SDLG��7KHVH� WZR� ���� UHTXLUHPHQWV� DUH�

LPSHUDWLYH�FXPXODWLYH�� PHDQLQJ� WKDW�

WKHVH� WZR� UHTXLUHPHQWV�PXVW� EH�PHW��

Thus, the legal principle that can be 

GUDZQ� IURP� WKLV� DUWLFOH� LV� WKDW� D� FLYLO�

case is subject to court costs.

c. Inzage Does Not Constitute a Formal 

Requirement

Inzage� GRHV� QRW� FRQVWLWXWH� D� IRUPDO�

UHTXLUHPHQW�IRU�DQ�DSSHDO��SXUVXDQW�WR�$UWLFOH�

��� ���� RI� /DZ� 1R�� ��� RI� ����� FRQFHUQLQJ�

$SSHDO�&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW�LQ�

-DYD� DQG�0DGXUD��ZKLFK� VWDWHV� WKDW�� ³,Q� QR�

ODWHU�WKDQ�IRXUWHHQ�GD\V�DIWHU�WKH�SHWLWLRQ�IRU�

DQ�DSSHDO�LV�UHFHLYHG��WKH�FOHUN�RI�FRXUW�VKDOO�

PDNH�NQRZQ�WR�ERWK�SDUWLHV�WKH�IDFW�WKDW�WKH\�

can see the documents related to their case in 

WKH� RI¿FH� RI� WKH�'LVWULFW�&RXUW� IRU� IRXUWHHQ�

GD\V�´� Inzage� LV� WR� VHH�RU� H[DPLQH� WKH�FDVH�

¿OHV�35 Seeing the relevant documents 

PHDQV� VHHLQJ� WKH� PLQXWHV� RI� SURFHHGLQJV��

HYLGHQFH�DQG�YHUGLFW��,Q�WKLV�FRQWH[W��VHHLQJ�

LV� H[DPLQLQJ� DQG� VWXG\LQJ� WKH� HQWLUH� FDVH�

¿OHV�36�7KHUH�DUH�WZR�����DVSHFWV�PDGH�  by the 

SDUWLHV�DW�WKH�WLPH�RI�inzage��¿UVW��H[DPLQLQJ�

ZKHWKHU� DOO� WKH� WKLQJV� DQG� HYHQWV� WKDW�

RFFXUUHG�GXULQJ�WKH�FRXUVH�RI�WKH�SURFHHGLQJV�

KDYH�EHHQ�DFWXDOO\�LQFOXGHG�LQ�WKH�FDVH�¿OH��

VHFRQG��H[DPLQLQJ ZKHWKHU�DOO� WKH�HYLGHQFH�

KDYH�EHHQ�LQFOXGHG�LQ�WKH�PLQXWHV��0��<DK\D�

Harahap VWDWHG�WKHUH�DUH�WKUHH�����WKLQJV�GRQH�

E\�WKH�SDUWLHV�DW�WKH�WLPH�RI�inzage: 

([DPLQLQJ� ZKHWKHU� DOO� WKLQJV� DQG�

34 Ibid., p. 50.
35 Ibid���S�����
36 Ibid���S�����
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HYHQWV� RFFXUUHG� GXULQJ� WKH� FRXUVH� RI�

the proceedings have been actually 

LQFOXGHG�LQ�WKH�FDVH�¿OH�REMHFWLYHO\�DV�LW�

VKRXOG�EH��ZKHWKHU�DOO�WKH�HYLGHQFH�DQG�

VWDWHPHQWV�RI�ZLWQHVVHV�RU�H[SHUWV�DQG�

ORFDO� H[DPLQDWLRQ� �LI� DQ\�� KDYH� EHHQ�

included appropriately and correctly 

in both the minutes and considerations 

RI�WKH�YHUGLFW��DQG�ZKHWKHU�WKH�ODZ�KDV�

EHHQ� DSSOLHG� LQ� DFFRUGDQFH� ZLWK� WKH�

PHULWV�RI�FDVH�DW�LVVXH�

The third aspect is not necessarily done 

DW�WKH�WLPH�RI�inzage since it takes considerable 

time and can be carried out outside inzage by 

H[DPLQLQJ�WKH�FRS\�RI�WKH�YHUGLFW��Inzage is 

QRW�RQO\�IRU�WKH�DSSHOOHH�XSRQ�UHFHLSW�RI�WKH�

QRWLFH�RI�DSSHDO�DQG�PHPRUDQGXP�RI�DSSHDO�

EULHI�� EXW� DOVR� IRU� WKH� DSSHOODQW�� GHVSLWH� WKH�

GUDZQ� XS� PHPRUDQGXP� RI� DSSHDO�� 7KHUH�

DUH�QR�OHJDO�FRQVHTXHQFHV�IRU�WKH�SDUWLHV�QRW�

SHUIRUPLQJ�inzage. 

$� FORVH� ORRN� DW� WKH� UXOH� RI� ODZ� RI�

inzage shall indicate that it has no clear 

objective and purpose.�3HUIRUPLQJ�LW�SULRU�WR�

GUDZLQJ�XS�D�PHPRUDQGXP�RI�DSSHDO�ZRXOG�

EH� FOHDUO\� EHQH¿FLDO� IRU� WKH� DSSHOODQW� VLQFH�

LW�ZRXOG�EH�LQFOXGHG�LQ�WKH PHPRUDQGXP�RI�

DSSHDO�� 6LPLODUO\�� LW� ZRXOG� EH� YHU\� KHOSIXO�

IRU� WKH� DSSHOOHH� WR carry out inzage upon 

UHFHLSW�RI�DQ�DSSHDO�WR�ZKLFK�KH�ZRXOG�GUDZ�

XS�D�FRQWUD�PHPRUDQGXP�RI�DSSHDO��,I�inzage 

RQO\�DLPV� WR�GHWHUPLQH� WKH�FRPSOHWHQHVV�RI�

WKH� FDVH� ¿OH�� LW� LV� WKH� UHVSRQVLELOLW\� RI� WKH�

court, rather than the litigants. According to 

0��<DK\D�+DUDKDS��WKH�SXUSRVH�RI�inzage is to 

GUDZ�XS�D�PHPRUDQGXP�RI�DSSHDO�RU�FRXQWHU�

PHPRUDQGXP�RI�DSSHDO��� The appellant can 

state things he considers lacking or incorrect 

LQ�WKH�YHUGLFW��EDVHG�RQ�WKH�UHVXOWV�RI�inzage. 

7KLV� DUWLFOH� FRQIHUV� WKH� OHJDO� ULJKW��

UDWKHU� WKDQ�REOLJDWLRQ�� WR�SDUWLHV� WR�SHUIRUP�

inzage and, thus, the legal principle is that the 

OLWLJDQWV� KDYH� WKH� ULJKW� WR� H[DPLQH� WKH� FDVH�

¿OHV��2Q�WKLV�OHJDO�SULQFLSOH��WKH�FRXUW�VKRXOG�

give an opportunity to the parties to carry 

out inzage, and then it is up to the parties to 

H[HUFLVH�WKHLU�ULJKW��7KH�RSSRUWXQLW\�JLYHQ�WR�

WKH� SDUWLHV� LV� OLPLWHG� WR� IRXUWHHQ� GD\V� IURP�

WKH�GDWH�RI�SHWLWLRQ�IRU�DQ�DSSHDO�LV�UHFHLYHG�

DQG� UHFRUGHG� LQ� WKH� UHJLVWHU�� ,I� WKH� FRXUW¶V�

QRWL¿FDWLRQ� RI� inzage is beyond the grace 

SHULRG�� WKH� SDUWLHV� ZRXOG� ORVH� WKH� ULJKW� WR�

inzage. A mistake is made   by the court but 

LW� LV� WKH� SDUWLHV� ZKR� ORVH� WKHLU� ULJKW�� WKH�

DSSOLFDWLRQ� RI� VXFK� D� UXOH�ZRXOG� EH� XQMXVW��

0�� <DK\D� +DUDKDS� VWDWHG� WKDW� WKH� UXOH� RI�

QRWL¿FDWLRQ�RI�inzage�LV�QR�ODWHU�WKDQ�IRXUWHHQ�

GD\V�IURP�WKH�GDWH�RI�UHFHLSW�DQG�WKH�UHJLVWHU�

RI�SHWLWLRQ� IRU�DQ�DSSHDO�GRHV�QRW� FRQWDLQ�D�

¿QDO�GHDGOLQH�(fatale termijn), so despite the 

SDVW� SHULRG� RI� IRXUWHHQ� GD\�� WKH� FRXUW� VKDOO�

QRWLI\� WKH� SDUWLHV� WR� H[HUFLVH� WKHLU� ULJKW� WR�

inzage.��

7KH�JUDFH�SHULRG�RI�inzage�LV�IRXUWHHQ�

GD\V� IURP� WKH� GDWH� RI� inzage� QRWL¿FDWLRQ� LV�

received by the parties. The JUDFH�SHULRG�RI�

inzage is imperative since inzage is a legal 

ULJKW�� UDWKHU� WKDQ� D� OHJDO� REOLJDWLRQ�� ,I� WKH�

SDUWLHV�GR�QRW�SHUIRUP�inzage�ZLWKLQ�WKH�JUDFH�

SHULRG�RI�IRXUWHHQ�GD\V��WKH�SDUWLHV�VKDOO�ORVH�

WKHLU� ULJKW��DV� VWLSXODWHG� LQ�$UWLFOH���� ����RI�

/DZ� 1R�� ��� RI� ����� FRQFHUQLQJ� $SSHDO�

&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW�LQ�-DYD�DQG�

0DGXUD��³7KHQ�WKH�FRS\�RI�YHUGLFW��WKH�OHWWHU�

RI� KHDULQJ� DQG� RWKHU� UHOHYDQW� GRFXPHQWV�

PXVW�EH�VHQW�WR�WKH�&OHUN�RI�WKH�+LJK�&RXUW�

concerned, not later than one month upon 

UHFHLSW�RI�WKH�SHWLWLRQ�IRU�DQ�DSSHDO´��

In practice,39� WKH� FRXUW¶V� RPLVVLRQ� WR�

QRWLI\� inzage� LV�RIWHQ�XVHG�DV�DQ H[FXVH�IRU�

D� FDVVDWLRQ� LQ� RUGHU� IRU� WKH� 6XSUHPH�&RXUW�

WR� UHYRNH� WKH� YHUGLFW� RI� WKH� DSSHOODWH� FRXUW�

IRU�YLRODWLQJ� WKH�SURFHGXUH� IRU�DQ�DSSHDO�DV�

��� Ibid.
��� Ibid���S����
39 Ibid���S�����
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SURYLGHG�IRU�LQ�$UWLFOH��������RI�/DZ�1R�����

RI������FRQFHUQLQJ�$SSHDO�&RXUW�5HJXODWLRQ�

RI�$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD��2Q�WKH�

LVVXH�� WKH� 6XSUHPH� &RXUW� LV� RI� WKH� RSLQLRQ�

WKDW�LQ�DEVHQFH�RI�ERWK�inzage�QRWL¿FDWLRQ�DQG�

inzage�LWVHOI�WKH�YDOLGLW\�RI�WKH�YHUGLFW�KDQGHG�

GRZQ�E\ the appellate court is not reduced, as 

VHW� IRUWK� LQ� WKH�6XSUHPH�&RXUW¶V� UXOLQJ�1R��

����.�3GW������� GDWHG� ����������� ZKLFK�

states that:40 

7KH� 31¶V� RPLVVLRQ� RI� QRW� QRWLI\LQJ�

inzage to the parties, in this case to the 

DSSHOODQW��LQGHHG�YLRODWHV�WKH�RUGHU�RI�

SURFHHGLQJV�� KRZHYHU�� WKH� YLRODWLRQ�

FDQ�EH�WROHUDWHG�VLQFH��LQ�DEVHQFH�RI�D�

PHPRUDQGXP�RI�DSSHDO��D�FDVH�LQ�WKH�

DSSHOODWH� OHYHO� VKDOO� VWLOO� EH� UH�KHDUG�

DV� D� ZKROH�� ZKLOH� WKH� SXUSRVH� RI� DQ�

inzage�RU�D�VWXG\�RI�WKH�FDVH�¿OH�LV�WR�

VXEPLW�D�PHPRUDQGXP�RI�DSSHDO�

,Q�IDFW��LQ�UXOLQJ�1R�������.�6HS������

GDWHG������������41�7KH�6XSUHPH�&RXUW�LV�RI�

the opinion that: 

1RWL¿FDWLRQ� RI� WKH� VWXG\� RI� WKH� FDVH�

¿OH�RU� inzage is not imperative, since 

WKH� SURYLVLRQV� RI� $UWLFOH� ��� ���� DQG�

$UWLFOH� ���� RI� 5%J� DUH� EDVLFDOO\� QRW�

FRHUFLYH��DGGLWLRQDOO\��D�PHPRUDQGXP�

RI� DSSHDO� GRHV� QRW� FRQVWLWXWH� D�

IRUPDO� UHTXLUHPHQW� IRU� WKH� OHJDOLW\�

RI� DQ� DSSHDO�� WKXV�� LQ� DEVHQFH� RI� D�

PHPRUDQGXP� RI� DSSHDO� RU� D� FRQWUD�

PHPRUDQGXP�RI�DSSHDO��WKH�FDVH�VKDOO�

VWLOO�EH�UH�KHDUG�LQ�LWV�HQWLUHW\�

$UWLFOH��������RI�/DZ�1R�����RI������

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ� RI�

$SSHDO� &RXUW� LQ� -DYD� DQG� 0DGXUD� VWDWHV�

WKDW�� ³7KHQ� WKH� FRS\� RI� YHUGLFW�� WKH� OHWWHU�

RI� KHDULQJ� DQG� RWKHU� UHOHYDQW� GRFXPHQWV�

PXVW�EH�VHQW�WR�WKH�&OHUN�RI�WKH�+LJK�&RXUW�

concerned, no later than one month upon 

UHFHLSW� RI� WKH� SHWLWLRQ� IRU� DQ� DSSHDO´�� 7KLV�

DUWLFOH�FRQWDLQV�D� UXOH�RI� ODZ� WKDW�DQ�DSSHDO�

FDVH�¿OH�PXVW�EH�VHQW�QR�ODWHU�WKDQ�RQH�PRQWK�

DIWHU� WKH�¿OLQJ�RI� WKH�SHWLWLRQ�IRU�DQ�DSSHDO��

7KH� UXOH� RI� ODZ� FRQVWLWXWHV� D� UXOH� RI� RUGHU��

WKH� FRQWHQW�RI�ZKLFK� LV� FOHDU��EXW� LW� KDV�QRW�

\HW�EHHQ� IROORZHG�E\�D�SHQDOW\� IRU�GHOD\� LQ�

WKH�JUDFH�SHULRG�VSHFL¿HG��

7KH�JUDFH�SHULRG�IRU�VXEPLWWLQJ�D�FDVH�

¿OH� LV� EDVHG� RQ� WKH� GDWH� RI� WKH� SHWLWLRQ� IRU�

DQ�DSSHDO�¿OHG��7KLV�UXOH�RI�ODZ�LV�FOHDU�DQG�

unequivocal, giving rise to legal certainty, 

DQG� HYHQ� WKH� DSSOLFDWLRQ� LV� VWUDLJKWIRUZDUG�

and unambiguous, and does not containg 

multiple interpretations.42 According to the 

Reglement op de Buitengewesten �5EJ���

Inzage LV�QRW�UHJXODWHG�LQ�WKH�5%J��EXW�LQ�WKH�

MXGLFLDO� SUDFWLFH� RXWVLGH� -DYD� DQG� 0DGXUD��

DSSOLFDWLRQ�RI� inzage constitutes an integral 

SDUW�RI�DSSHDO�SURFHHGLQJV�43

d. Memorandum of Appeal Does Not 

Constitute a Formal Requirement

$� PHPRUDQGXP� RI� DSSHDO� GRHV� QRW�

FRQVWLWXWH�D�IRUPDO�UHTXLUHPHQW�IRU�DQ�DSSHDO��

DV�VWLSXODWHG�LQ�$UWLFOH��������RI�/DZ�1R�����

RI������FRQFHUQLQJ�$SSHDO�&RXUW�5HJXODWLRQ�

RI�$SSHDO�&RXUW�LQ�-DYD�DQG�0DGXUD��

%RWK� SDUWLHV� DUH� DOORZHG� WR� VXEPLW�

FHUWL¿FDWHV� DQG� HYLGHQFH� WR� WKH�&OHUN�

RI� WKH�'LVWULFW� &RXUW� RU� WKH�5HJLVWUDU�

RI� WKH� +LJK� &RXUW� VKDOO� GHFLGH��

SURYLGHG�WKDW�WKH�FRS\�RI�WKH�OHWWHUV�LV�

to be given to the party in opposition 

WKURXJK� DQ� HPSOR\HH� RI� WKH� 'LVWULFW�

&RXUW� DSSRLQWHG� E\� WKH� &KLHI� RI� WKH�

District Court. 

7KLV� DUWLFOH� GHDOV� ZLWK� PHPRUDQGXP�

RI� DSSHDO� DQG� WKH� HYLGHQFH� WKDW� PD\� EH�

submitted to the district court or the high 

FRXUW��7KLV�UXOH�RI�ODZ�LV�FRUUHFW�VLQFH�LW�LV�LQ�

DFFRUGDQFH�ZLWK� WKH� OHJDO� SULQFLSOH� RI� WZR�

level court, but it needs to be adapted to the 

40 Ibid.
41 Ibid���S�����
42 Ibid���S�����
43 Ibid���S�����
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OHJDO�SULQFLSOH�RI� VLPSOH�� IDVW�� DQG� ORZ�FRVW�

FRXUW��ZKLFK�LV�E\�VSHFLI\LQJ�WKH�JUDFH�SHULRG�

RI� VXEPLVVLRQ�� $� VSHFL¿HG� JUDFH� SHULRG�

provides legal certainty to the opposing party 

to respond and the judge. 

$�PHPRUDQGXP�RI� DSSHDO� FRQVWLWXWHV�

an objection to overall considerations 

DQG� SDUWLDO� FRQVLGHUDWLRQV� RI� WKH� MXGJH�44 

$� PHPRUDQGXP� RI� DSSHDO� DQG� FRXQWHU�

PHPRUDQGXP� DSSHDO� LV� WKH� ULJKW� RI� WKH�

DSSHOODQW� DQG� DSSHOOHH�� WKXV�� WKH\� DUH� QRW�

SDUW� RI� IRUPDO� UHTXLUHPHQWV� IRU� WKH� OHJDOLW\�

RI� SHWLWLRQ� IRU� DQ� DSSHDO�� ,W� FDQ� EH� VHHQ� LQ�

WKH� 6XSUHPH� &RXUW¶V� UXOLQJ� 1R�� ���� .�

6LS������45 ZKLFK�VWDWHV�WKDW�D�PHPRUDQGXP�

RI� DSSHDO� GRHV� QRW� FRQVWLWXWH� D� IRUPDO�

UHTXLUHPHQW� IRU� D� SHWLWLRQ� IRU� DQ� DSSHDO�� VR�

it is not imperative. Similarly, the Supreme 

&RXUW¶V� UXOLQJ�1R�������.�3GW�����46 states 

WKDW�LQ�DEVHQFH�RI�D�PHPRUDQGXP�RI�DSSHDO��

WKH�SHWLWLRQ�IRU�DQ�DSSHDO�UHPDLQV�YDOLG�DQG�

XQDFFHSWDEOH�DQG�GRHV�QRW�FRQVWLWXWH�D�IRUPDO�

UHTXLUHPHQW�IRU�OHJDOLW\�RI�WKH�DSSHDO��%DVHG�

on the same rule, the appellee has the right 

WR�VXEPLW�D�FRXQWHU�PHPRUDQGXP�RI�DSSHDO��

ZKLFK�FRQWDLQV�UHEXWWDO�WR�WKH�FRQWHQWV�RI�WKH�

PHPRUDQGXP�RI�DSSHDO�¿OHG�E\�WKH�DSSHOODQW��

$�PHPRUDQGXP�RI�DSSHDO�LV�QRW�D�QHFHVVLW\��

DV�WKH�UXOH�RI�ODZ�FRQWDLQHG�LQ�WKH�6XSUHPH�

&RXUW¶V� UXOLQJ� 1R�� ���� .�6LS������ GDWHG�

$XJXVW� ��� ������ LQ� WKH� FDVH� RI� 6RHSDUPDQ�

DOLDV� 6ODPHW� YHUVXV� 1RWRGLZLQMR� DOLDV�

1JDWPDQ� DQG� 5�� 6RHWDPR� +DGLVRHPDUWR��

ZKLFK�VWDWHV� WKDW�³7KH� ODZ�GRHV�QRW� UHTXLUH�

WKH�DSSHOODQW�WR�VXEPLW�D�PHPRUDQGXP�RI�WKH�

DSSHDO��,I�GHVLUHG��WKH�UHDVRQV�IRU�WKH�DSSHDO�

PD\�EH�LQFOXGHG�LQ�WKH�PHPRUDQGXP�RI�WKH�

DSSHDO´��� 

1RW� QRWLI\LQJ� WKH� PHPRUDQGXP�

RI� DSSHDO� WR� WKH� DSSHOOHH� GRHV� QRW� OHDG� WR�

UHYRFDWLRQ� RI� WKH� GHFLVLRQ� RI� WKH� DSSHOODWH�

FRXUW��7KLV�UXOH�RI�ODZ�LV�IRXQG�LQ�WKH�FDVH�RI�

7DQ�6DQJ�.RN�DQG�7DQ�6DQJ�.LP�YHUVXV�0UV��

2H\�(QJ�1LR��ZKLFK�VWDWHV�WKDW��

+H�ZDV� QHYHU� QRWL¿HG� RI� WKH� SHWLWLRQ�

IRU� DQ� DSSHDO� ¿OHG� E\� WKH� DSSHOOHH�

LQ� FDVVDWLRQ�� VR� KH� FDQQRW� H[HUFLVH�

KLV� ULJKW� WR� GUDZ� XS� D� FRXQWHU�

PHPRUDQGXP� RI� DSSHDO� LQ� RUGHU� WR�

complete his evidence in the High 

&RXUW�� WKLV� FDQQRW� EH� MXVWL¿HG� VLQFH�

LW� GRHV� QRW� OHDG� WR� UHYRFDWLRQ� RI� WKH�

UXOLQJ� RI� WKH�+LJK�&RXUW� EHFDXVH� WKH�

High Court is to hear and decide a case 

on appeal in its entirety.�� 

$FFRUGLQJ� WR� WKH� 5HJOHPHQW� RS� GH�

%XLWHQJHZHVWHQ �5EJ��� D� PHPRUDQGXP� RI�

DSSHDO�LV�WHQWDWLYH��YROXQWDU\��LQ�QDWXUH��7KH�

WHQWDWLYH�QDWXUH�RI�PHPRUDQGXP�RI�DSSHDO�LV�

IRXQG�LQ�WKH�SKUDVH�³ZKHQ�GHHPHG�QHFHVVDU\��

LV� DFFRPSDQLHG� E\� DSSHDO� EULHI� DQG� RWKHU�

GRFXPHQWV� XVHIXO� IRU� LW´�� $� PHPRUDQGXP�

RI� DSSHDO� LV� WHQWDWLYH� VLQFH� WKH� QDWXUH� RI�

proceedings in appellate court is a retrial, as 

VWDWHG�LQ�$UWLFOH�����SDUDJUDSK�����RI�5EJ��

In the event that civil proceeding at 

WKH� DSSHOODWH�OHYHO� FRXUW� LV� SRVVLEOH��

WKH� DSSHOODQW� ZKR� ZDQW� WR� VHL]H� WKH�

RSSRUWXQLW\� VKDOO� ¿OH� D� SHWLWLRQ� IRU� LW�

ZKLFK�� ZKHQ� GHHPHG� QHFHVVDU\�� LV�

DFFRPSDQLHG� E\� DQ� DSSHDO� EULHI� DQG�

RWKHU� GRFXPHQWV� XVHIXO� IRU� LW� RU� WKH�

SHWLWLRQ� FDQ� EH� ¿OHG� E\� DQ� DJHQW� DV�

UHIHUUHG�WR�LQ�$UWLFOH�����SDUDJUDSK�����

ZLWK�D�VSHFLDO�SRZHU�RI�DWWRUQH\�WR�WKH�

FOHUN�RI�FRXUW�ZLWKLQ����GD\V�IURP�WKH�

GD\�WKH�GLVWULFW�FRXUW¶V�GHFLVLRQ�LV�UHDG�

RXW��ZKLOH�WKH�JUDFH�SHULRG�LV�IRXUWHHQ�

GD\V�DIWHU�WKH�GHFLVLRQ�LV�QRWL¿HG�XQGHU�

VHFWLRQ�����WR�WKH�SDUWLHV�FRQFHUQHG��LI�

WKH\�DUH�QRW�SUHVHQW�DW�WKH�WLPH�RI�WKH�

decision. 

44 Ibid���S�����
45 Ibid���S�����
46 7KH�6XSUHPH�&RXUW¶V�UXOLQJ�1R�������.�3GW������GDWHG������������
��� 0��<DK\D�+DUDKDS� Ibid.
��� 7DQ�6DQJ�.RN�DQG�7DQ�6DQJ�.LP�YHUVXV�0UV��2H\�(QJ�1LR���7KH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��1R������.�6LS�������GDWHG�

����������
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$�PHPRUDQGXP�RI� DSSHDO�GRHV�QRW� D�

IRUPDO� UHTXLUHPHQW� IRU� DQ� DSSHDO�� DV� VWDWHG�

LQ�$UWLFOH� ����SDUDJUDSK� ���� RI�5EJ��ZKLFK�

UHDGV��³WKH�FOHUN�RI�FRXUW�DV�VRRQ�DV�SRVVLEOH��

WKURXJK� WKH� FRPSHWHQW� RI¿FLDOV�� LQIRUP�

WKH� SDUWLHV� LQ� RSSRVLWLRQ� RQ� D� SHWLWLRQ� IRU�

DQ� DSSHDO�� DFFRPSDQLHG� E\� WKH� FRS\� RI� WKH�

DSSHOODQW¶V�DSSHDO�EULHI�RU�RWKHU�GRFXPHQWV�´�

7KLV� DUWLFOH� FRQWDLQV� D� UXOH� RI� ODZ� WKDW� D�

PHPRUDQGXP�RI� DSSHDO� LV� WR� EH� QRWL¿HG� DV�

VRRQ�DV�SRVVLEOH�DORQJ�ZLWK�WKH�PHPRUDQGXP�

RI� WKH� DSSHDO��7KLV� UXOH� RI� ODZ� LV� FOHDU� DQG�

LQGLFDWHV�WKH�QHFHVVLW\�RI�D�PHPRUDQGXP�RI�

DSSHDO� DW� WKH� WLPH� D� SHWLWLRQ� IRU� DQ� DSSHDO�

LV� QRWL¿HG�� ,Q� FRQQHFWLRQ� ZLWK� WKH� OHJDO�

SULQFLSOH�RI�WZR�OHYHO�FRXUW��LQ�ZKLFK�DSSHDO�

SURFHHGLQJV� DUH� UH�KHDULQJ� QRW� UHTXLULQJ� D�

PHPRUDQGXP� RI� DSSHDO�� WKLV� UXOH� RI� ODZ� LV�

inappropriate. 

-XGLFLDO� SUDFWLFH� UDLVHV� QRYHO� UXOH� RI�

ODZ�� ZKLFK� VWLSXODWHV� WKDW� D� PHPRUDQGXP�

RI� DSSHDO� PD\� EH� ¿OHG� DV� ORQJ� DV� WKH� FDVH�

has not been decided by the High Court. 

7KH� ODZ� GRHV� QRW� VSHFLI\� WKH� WLPH� OLPLW�

to it.49   $� PHPRUDQGXP� RI� DSSHDO� ¿OHG�

VKRXOG� EH� H[DPLQHG� E\� DSSHOODWH� MXGJHV�

but, apparently, this is not the case, since as 

commonly interpreted appellate judges are 

QRW� UHTXLUHG� WR� UHYLHZ� HYHU\WKLQJ� VWDWHG� LQ�

WKH�PHPRUDQGXP�RI�DSSHDO�50 

1RWL¿FDWLRQ� RI� D� PHPRUDQGXP� RI�

appeal to the party in opposition is an 

DEVROXWH� LPSHUDWLYH� VLQFH�� LI� QRW� GRQH�� WKH�

FRXUW¶V�YHUGLFW�LV�UHYRFDEOH�51

e. Procedures for Civil Proceedings is 

of Repetition in Nature

The provisions relating to the 

SURFHGXUHV� IRU� SURFHHGLQJV� DW� DSSHOODWH�

FRXUW� DUH� IRXQG� LQ� $UWLFOH� ��� SDUDJUDSK�

���� RI� /DZ� 1R�� ��� RI� ����� FRQFHUQLQJ�

$SSHDO� &RXUW� 5HJXODWLRQ� RI� $SSHDO� &RXUW�

LQ� -DYD� DQG�0DGXUD�� WKDW�� ³7KH�+LJK�&RXUW�

LQ� WKH� UH�KHDULQJ� RI� D� FDVH� VKDOO� H[DPLQH�

DQG� GHFLGH� ZLWK� WKUHH� MXGJHV�� LI� GHHPHG�

necessary, by listening themselves to both 

SDUWLHV� RU� ZLWQHVVHV´�� 7KLV� DUWLFOH� FRQWDLQV�

WZR� SRLQWV�� ¿UVW�� UH�KHDULQJ� RI� D� FDVH�� DQG��

second, listening themselves to both parties 

RU�ZLWQHVVHV��7KHVH�WZR�SRLQWV�LOOXVWUDWHV�WKH�

WZR�GLIIHUHQW�VLWXDWLRQV�RI�SURFHHGLQJV��,Q�WKH�

¿UVW� VLWXDWLRQ�� FLYLO� SURFHHGLQJV� DUH� FDUULHG�

RXW�E\�D�SDQHO�RI�WKUHH�MXGJHV��DV�SUDFWLFHG�DW�

¿UVW�LQVWDQFH�FRXUWV��,Q�WKH�VHFRQG�VLWXDWLRQ��

WKH�FLYLO�SURFHHGLQJV�DUH�FDUULHG�LQ�D�GLIIHUHQW�

ZD\�WR�WKDW�DW�WKH�¿UVW�LQVWDQFH�FRXUWV��

This article contains an ambiguous 

OHJDO� FRQFHSW�� 5H�KHDULQJ� LPSOLHV� WKH�

proceedings are conducted by hearing the 

VWDWHPHQWV�RI�ERWK�SDUWLHV�DQG�WKH�ZLWQHVVHV��

5H�KHDULQJ� ZLWKRXW� KHDULQJ� ERWK� SDUWLHV�

DQG� WKH� ZLWQHVVHV� GRHV� QRW� FRQVWLWXWH� FLYLO�

SURFHHGLQJV�� EXW� H[DPLQDWLRQ� RI� FDVH� ¿OHV��

&LYLO� SURFHHGLQJV� DQG� H[DPLQDWLRQ� RI� FDVH�

¿OHV�LV�WZR�GLIIHUHQW�WKLQJV��&LYLO�SURFHHGLQJV�

DUH�FRQGXFWHG� LQ�RUGHU� WR�¿QG� WKH� WUXWK� LQ�D�

FDVH��ZKLOH�H[DPLQDWLRQ�RI�FDVH�¿OHV�DLPV�WR�

GHWHUPLQH�WKH�FRPSOHWHQHVV�RI�WKH�FDVH�¿OH�DV�

a requirement to carry out civil proceedings. 

7KH�SKUDVH�µLI�GHHPHG�QHFHVVDU\¶�VKRXOG�QRW�

EH� UDLVHG� LQ� WKH� IRUPXODWLRQ� RI� WKH� DUWLFOH�

VLQFH�LW�UHGXFHV�WKH�PHDQLQJ�RI�µDSSHDO¶��

$Q�DSSHDO�LV�WR�H[DPLQH�D�FLYLO�FDVH�IRU�

WKH� VHFRQG� WLPH� �UHSHDWHG�� E\� WKH� DSSHOODWH�

FRXUW�FRQFHUQLQJ�IDFWV�RU�HYHQWV�DQG�WKH�ODZV��

µ5HSHDWHG¶�FRQQRWHV�KHDULQJ�D�FLYLO�FDVH�ZLWK�

WKH� VDPH� SURFHGXUH�� DV� LQ� WKH� ¿UVW�LQVWDQFH�

FRXUW�� 7KH� SURFHGXUH� IRU� FLYLO� SURFHHGLQJV�

FRQGXFWHG� LQ� WKH� ¿UVW�LQVWDQFH� FRXUW� LV�

49 .LUQR�6HPELULQJ�YHUVXV�/DPDW�6HPELULQJ��WKH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��1R�����.�6LS�������GDWHG�����������
50 5��$EGXOKDPEDU�YHUVXV�7UDGH�&RPSDQ\�7LHGHPDP�	�9DQ�.HUFKHQ��WKH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��1R������.�6LS�������

GDWHG�����������
51� 0��6ROHK�8GLQJ�ELQ�+DML�$EGXODK�YHUVXV�+HUPDQ�8]LU�ELQ�$UV\DW, 7KH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��1R�����.�6LS�������GDWHG�

����������
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repeated in the appellate court. 

With regard to civil proceedings, 

$UWLFOH����RI�/DZ�1R�����RI������FRQFHUQLQJ�

$SSHDO�&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW�LQ�

-DYD�DQG�0DGXUD�RQO\�GHDOV�ZLWK�WKH�FRQFHSW�

RI�FDVH�UH�H[DPLQDWLRQ�DQG�FDVH�H[DPLQDWLRQ�

WKURXJK� KHDULQJ� E\� WKHPVHOYHV�� ZKLOH� WKH�

court proceedings are not regulated. Due to 

the ODFN�RI�FODULW\��WKH�FLYLO�SURFHGXUDO�ODZ�DW�

WKH�DSSHOODWH�FRXUW�IRU�-DYD�DQG�0DGXUD�XVHV�

WKH�5Y��

With regard to judicial practice, the 

6XSUHPH�&RXUW¶V�UXOLQJ�1R������.�6LS������

GDWHG� ���������52� FRQ¿UPHG� WKDW� WKH� +LJK�

Court is to hear and decide a case on appeal 

EDVHG� RQ� WKH� FDVH� ¿OH� VXEPLWWHG� E\� WKH�

'LVWULFW�&RXUW�WR�WKH�+LJK�&RXUW��LW�GRHV�QRW�

PHDQ� D� GHFLVLRQ� KDQGHG� GRZQ� ZLWKRXW� WKH�

SUHVHQFH�RI� WKH� OLWLJDQWV� LV�QRW�YDOLG��VXFK�D�

system is a usual procedure in the appellate 

level. It appeared that, in this case, the losing 

SDUW\� TXHVWLRQHG� RQ� WKH� SURFHGXUH� IRU� FLYLO�

proceedings carried out by the high court 

ZLWKRXW�WKH�SUHVHQFH�E\�WKH�SDUWLHV��DQG�IHOW�

injustice. 

+HDULQJ�RI�D�FDVH�LQ�WKH�DSSHOODWH�FRXUW�

DV�WKRXJK�LW�LV�D�FRXUW�RI�FDVVDWLRQ�LV�ZURQJ��

DV�FRQ¿UPHG�E\�WKH�FLYLO�FDVH�RI�0UV��6XUMDWL�

0XQDED��1LR�6ZLH�+HDQJ��YHUVXV�/LH�7LRQJ�

Ho,53� ZKLFK� VWLSXODWHV� WKDW� ³7KH� SURFHGXUH�

IRU� FLYLO� SURFHHGLQJV� DW� WKH� DSSHOODWH� FRXUW�

VHHPV� WR� UHVHPEOH� D� FRXUW� RI� FDVVDWLRQ� WKDW�

considers objections raised by the appellee 

LV�ZURQJ��7KH�MXGJHV�DUH�VXSSRVHG�WR�UH�KHDU�

WKH�FDVH�LQ�LWV�HQWLUHW\��ERWK�WKH�IDFWV�DQG�WKH�

DSSOLFDWLRQ�RI�ODZ´��

7KH�OHJDO�LPSOLFDWLRQV�IRU�¿UVW�LQVWDQFH�

FRXUWV¶�DQG�DSSHOODWH�FRXUWV¶�FRQGXFWLQJ�FLYLO�

SURFHHGLQJV�WKDW�GHYLDWH�IURP�SURFHGXUDO�ODZ�

LV�WKDW�WKH�FDVH�PXVW�EH�UH�KHDUG��DV�FRQ¿UPHG�

E\�WKH�FDVH�RI�'LULN�0RQLQJND�HW�DO��versus 

Corenus Leonardus Adrianus Wakkary and 

3LHWHUXV�5DUXQJ��ZKLFK�VWLSXODWHV�WKDW�³VLQFH�

judex facti has heard the case by violating the 

DSSOLFDEOH� SURFHGXUDO� ODZ�� VR� WKH� GHFLVLRQ�

ZDV� QRW� EDVHG� RQ� WKH� SURSHU� PLQXWHV� RI�

proceedings, the District Court is ordered to 

UH�KHDU�DQG�GHFLGH�WKLV�FDVH´�54 

7KH�SURFHGXUH�IRU�FLYLO�SURFHHGLQJV�DW�

WKH�DSSHOODWH�FRXUW�XQGHU�$UWLFOH�����RI�5EJ�

VWDWHV�WKDW��³3URYLVLRQV�VHW�RXW�LQ�7LWOH�9,,�RI�

WKH�)LUVW�%RRN�RI�&LYLO�3URFHGXUH�5HJXODWLRQ�

apply to appellate civil proceedings. The Civil 

3URFHGXUH�5HJXODWLRQ�LQ�WKLV�FDVH�LV�Reglement 

of de rechtsvordering �5Y���5Y�DSSOLHV�DV�LW�LV�

designated E\�$UWLFOH�����RI�5EJ��ZKLOH�5%J�

that governs appeals is declared as valid by 

(PHUJHQF\�/DZ�1R����RI�������5EJ�GRHV�QRW�

UHJXODWH� WKH�SURFHGXUH� IRU�FLYLO�SURFHHGLQJV�

DW�WKH�DSSHOODWH�FRXUW��EXW�LW�GHVLJQDWHV�5Y�DV�

WKH� FLYLO� SURFHGXUDO� ODZ� DSSOLFDEOH� WR� FLYLO�

SURFHHGLQJV�DW�WKH�DSSHOODWH�FRXUW��7KH�XVH�RI�

5Y�DV�WKH�SURFHGXUDO�ODZ�IRU�DSSHOODWH�FRXUWV�

IRU�DUHDV�RXWVLGH�-DYD�DQG�0DGXUD�KDV�D�VROLG�

OHJDO� EDVLV�� EXW� IRU� -DYD� DQG�0DGXUD� WKHUH�

LV�QR�OHJDO�EDVLV�WR�LPSRVH�5Y�LQ�FLYLO�FDVHV�

proceedings at appellate courts.

&LYLO� SURFHGXUDO� ODZ� JRYHUQLQJ� WKH�

SURFHGXUH� IRU� FLYLO� SURFHHGLQJV� DW� DSSHOODWH�

FRXUWV�DSSO\�SURYLVLRQV�FRQWDLQHG�LQ�5Y�VLQFH�

$UWLFOH�����RI�5%J�GHVLJQDWH�WKH�DSSOLFDWLRQ�

RI�$UWLFOH�����RI�5Y��$FFRUGLQJ�WR�VFKRODUV��

WKH�DSSOLFDWLRQ�RI�5Y�WR�WKH�MXGLFLDO�SUDFWLFH�

RI�DSSHDOV�LV�EDVHG�RQ�WKH�QHHGV�RI�SURFHGXUDO�

ODZ�55�5Y�DSSOLFDWLRQ�WR�WKH�DSSHOODWH�MXGLFLDO�

practice, in my opinion, is not based on a 

solid philosophical basis since it does not 

FRQVLGHU� WKH�QDWXUH�RI� WKH� MXGLFLDO� DSSHOODWH�

52 &KLGLU�$OL��������Collection of Commercial Law Jurisprudence in Indonesia��3UDGQ\D�3DUDPLWD��-DNDUWD��S����
53 0UV��6XUMDWL�0XQDED��1LR�6ZLH�+HDQJ��YHUVXV�/LH�7LRQJ�+R��WKH�6XSUHPH�&RXUW��1R������.�6LS�������GDWHG�����������
54 'LULN�0RQLQJND�versus�&RUHQXV�/HRQDUGXV�$GULDQXV�:DNNDU\�DQG�3LHWHUXV�5DUXQJ��7KH�6XSUHPH�&RXUW�RI�WKH�5HSXEOLF�RI�,QGRQHVLD��1R������

.�6LS�������GDWHG�-DQXDU\����������
55 0��<DK\D�+DUDKDS��Op cit., p. 112.



362 MIMBAR HUKUM 9ROXPH�����1RPRU����-XQL�������+DODPDQ��������

FRXUW�DV�WKH�OHYHO�WZR�judex facti. The nature 

RI� DSSHOODWH� FRXUWV� LV� WKH� VDPH� DV� WKH� ¿UVW�

instance courts, namely as the judex facti, so 

WKDW�WKH�SURFHGXUDO�ODZ�DSSOLHG�VKRXOG�EH�WKH�

VDPH�� QR� GLIIHUHQFH�� 7KLV� OHDGV� WR� LQMXVWLFH�

in the civil judicial practice since there are 

WZR� MXGLFLDO� LQVWLWXWLRQV� WKDW� VHUYH� WKH� VDPH�

IXQFWLRQ� DV� judex facti, EXW� ZLWK� GLIIHUHQW�

SURFHGXUDO� ODZ��9HULI\LQJ� WKH� WUXWK�PXVW� EH�

GRQH�ZLWK� WKH� VDPH�SURFHGXUDO� ODZ�� GHVSLWH�

WKH�GLIIHUHQW�MXGJHV��

7KH� OHJDO� FRQVLGHUDWLRQ� RI� $UWLFOH�

���� RI� 5EJ� WR� DSSO\�$UWLFOH� ���� RI� 5Y� DV�

WKH� FLYLO� SURFHGXUDO� ODZ� WR� FLYLO� SURFHHGLQJ�

DW� WKH�DSSHOODWH�FRXUWV� LV� WKDW�5Y�FRQVWLWXWHV�

WKH� SURFHGXUDO� ODZ� DSSOLFDEOH� WR� WKH� Raad 

van Justitie DQG��WKHUHIRUH��FRQVLGHUV�WKDW�the 

Raad van Justitie and the High Court is the 

VDPH��7KXV�� LW� LV�DSSURSULDWH� WR�DSSO\�5Y�WR�

WKH�KLJK�FRXUW��GHVSLWH�WKH�GLIIHUHQFH�EHWZHHQ�

WKH�WZR�DSSHOODWH�FRXUWV�

f. Supplementary Civil Proceedings 

Supplementary hearing emerged as 

DQ�LQWHUSUHWDWLRQ�WR�WKH�SURYLVLRQV�RI�$UWLFOH�

��� SDUDJUDSK� ���� RI� /DZ� 1R�� ��� RI� �����

FRQFHUQLQJ� $SSHDO� &RXUW� 5HJXODWLRQ� RI�

$SSHDO� &RXUW� LQ� -DYD� DQG� 0DGXUD�� ZKLFK�

VWLSXODWHV� WKDW�� 7KH� +LJK� &RXUW� LQ� WKH� UH�

KHDULQJ� RI� D� FDVH� VKDOO� H[DPLQH� DQG� GHFLGH�

ZLWK� WKUHH� MXGJHV�� if deemed necessary, 

by listening themselves to both parties 

RU� ZLWQHVVHV�´� 7KH� WHUP� ³VXSSOHPHQWDU\�

KHDULQJ´�DSSHDUV�GXH�WR�WKH�SUDFWLFH�RI�FLYLO�

proceedings at the appellate courts pursuant 

WR�$UWLFOH� ���� RI� 5Y� WKDW� FLYLO� SURFHHGLQJV�

DUH�FDUULHG�RXW�ZLWKRXW�PXFK�SURFHVVHV�DQG�

WKH� GHFLVLRQ� LV� WDNHQ� EDVHG� RQ� WKH� FDVH� ¿OH�

submitted by the district court to the high 

FRXUW�� ,I�� GXULQJ� WKH� H[DPLQDWLRQ� RI� WKH�

FDVH�¿OH�� WKH� MXGJHV�FRQVLGHU� WKDW� WKH\�QHHG�

VWDWHPHQWV� RI� WKH� OLWLJDQWV� RU�ZLWQHVVHV�� WKH�

appellate court may conduct supplementary 

hearing. Supplementary hearing is carried 

RXW� LI� WKHUH� DUH� XQFOHDU� IDFWV��8QFOHDU� IDFWV�

FRQVWLWXWH� WKH� MXGJHV¶� FRQVLGHUDWLRQ� WR�

conduct supplementary hearing. 

,Q� SUDFWLFH�� WKH� WHUP� ³VXSSOHPHQWDU\�

KHDULQJ´� LV� IRXQG� LQ� WKH� 6XSUHPH� &RXUW¶V�

UXOLQJ�1R�������.�6LS������56 that: 

>���@� ,Q� DFFRUGDQFH� ZLWK� $UWLFOH� ���

SDUDJUDSK�����RI�/DZ�1R�����RI������ 

the high court is authorized to conduct 

WKHLU� RZQ� VXSSOHPHQWDU\� KHDULQJ�� LQ�

IDFW�� WKLV� SURFHGXUH� LV�PRUH� HIIHFWLYH�

VLQFH� WKH� KLJK� FRXUW� LV� PRUH� DZDUH�

RI�ZKDW� LWHPV� DUH� JRLQJ� WR� EH� KHDUG��

KRZHYHU�� LI� WKH� KLJK� FRXUW� ZDQWV� WR�

FDUU\� RXW� WKHLU� RZQ� VXSSOHPHQWDU\�

KHDULQJ� RI� WKH� SDUWLHV�� LW� VKRXOG�

DFWXDOO\� FRQVLGHU� WKH� FRVW� IDFWRU�

that must be borne by the parties. 

Accordingly, supplementary hearing is 

not absolutely necessarily delegated to 

the district court by the high court. 

Supplementary hearing appears since 

there is consideration that civil proceedings 

DW�WKH�DSSHOODWH�FRXUWV�RQO\�H[DPLQH�WKH�FDVH�

¿OH� VXEPLWWHG�E\� WKH�¿UVW�LQVWDQFH�FRXUWV� WR�

the appellate courts. This practice actually 

YLRODWHV�WKH�OHJDO�SULQFLSOH�RI�WZR�OHYHO�FRXUW��

because it turns out that the appellate court 

GLG�QRW�H[DPLQH�WKH�FDVH�LQ�DFFRUGDQFH�ZLWK�

LWV�IXQFWLRQ��WKH�MXGH[�IDFWL. 

7KH�SUDFWLFH�RI�VXSSOHPHQWDU\�KHDULQJ�

H[WHQGV�WKH�FLYLO�SURFHHGLQJV�DW�WKH�DSSHOODWH�

FRXUW�LI�WKH�SURFHGXUH�IROORZV�WKH�RSLQLRQ�RI�

0��<DK\D�+DUDKDS���� LQ�ZKLFK� WKH�DSSHOODWH�

FRXUW� LV� WR� LVVXH� D� SUHOLPLQDU\� YHUGLFW� LI� LW�

LPSOHPHQWV�LW�RQ�LWV�RZQ�RU�WR�DVVLJQ�D�SDQHO�

LI�LW�GHOHJDWHV�LWV�DXWKRULW\�WR�WKH�GLVWULFW�FRXUW�

ZKHUH� WKH� YHUGLFW� KDV� EHHQ� KDQGHG� GRZQ��

Supplementary hearing should be an integral 

SDUW� RI� D� UHJXODU� KHDULQJ� DW� WKH� DSSHOODWH�

FRXUW��,I�WKH�FXUUHQW�MXGLFLDO�SUDFWLFH�SHUIRUPV�

56 Ibid., p. 154.
��� Ibid���S������
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UHJXODU�KHDULQJ��L�H���H[DPLQDWLRQ�RI�WKH�FDVH�

¿OH�� WKHQ� WKLV� SUDFWLFH� VKRXOG� EH� FRUUHFWHG�

WR� EH� UHJXODU� KHDULQJ� DV� RFFXUV� LQ� WKH� ¿UVW�

LQVWDQFH�FRXUWV�ZLWK�HPSKDVLV�RQ�WKH�KHDULQJ�

RI� WKH� SDUWLHV� RU� ZLWQHVVHV�� 7KLV� UHJXODU�

KHDULQJ�ZLOO�JLYH�VDWLVIDFWLRQ�WR�WKH�SDUWLHV�DV�

WKH�VHHNHUV�RI� MXVWLFH��VR�WKH�DSSHOODWH�FRXUW�

becomes the ultimate court. Thus, there is 

QR�QHHG�IRU� LVVXLQJ�D�SUHOLPLQDU\�YHUGLFW� WR�

SHUIRUP�VXSSOHPHQWDU\�KHDULQJ��

$VVLJQLQJ� D� SDQHO� RI� MXGJHV� WR�

RUGHU� WKH� ¿UVW�LQVWDQFH� FRXUWV� WR� FRQGXFW�

VXSSOHPHQWDU\�KHDULQJ�ZRXOG�OHDG�WR�MXULGLFDO�

LPSOLFDWLRQV�� :LWK� UHJDUG� WR� WKH� DVSHFW� RI�

WKH�DXWKRULW\� WR� WU\�D�FDVH�� WKH�¿UVW�LQVWDQFH�

courts are not subordinate to the appellate 

FRXUWV��WKXV��WKH�¿UVW�LQVWDQFH�FRXUWV�PD\�QRW�

FDUU\�RXW�WKH�DVVLJQPHQW��,I�WKH�¿UVW�LQVWDQFH�

courts are to try the case, the appellate court 

ZRXOG�FHUWDLQO\�GR�WKH�VDPH�DV�ZKHQ�WKH�FDVH�

LV�KHDUG�¿UVW��

Civil proceedings at appellate courts 

UDLVH�LPSOLFDWLRQV�IRU�WKH�MXGLFLDO�IXQFWLRQ�RI�

the appellate courts as judex facti. So as not 

WR�FRQÀLFW�ZLWK�MXGLFLDO�IXQFWLRQV�RI�DSSHOODWH�

courts as judex facti,� WKH� IRUPXODWLRQ� RI�

$UWLFOH����SDUDJUDSK�����RI�WKH�/DZ�RQ�&RXUWV�

RI�$SSHDO� VKRXOG�EH�FRUUHFWHG�E\� UHPRYLQJ�

WKH�SKUDVH�³LI�GHHPHG�QHFHVVDU\´��'RLQJ�VR�

ZRXOG�DXWKRUL]H�WKH�DSSHOODWH�FRXUWV�WR�FDUU\�

RXW� WKH� MXGLFLDO� IXQFWLRQ� DV� WKH� WUXH� judex 

facti.

5%J�GRHV�QRW�UHJXODWH�VXSSOHPHQWDU\�

KHDULQJ�RI�FLYLO�FDVHV�DW�WKH�DSSHOODWH�FRXUWV��

VR�WKDW�WKH�SUDFWLFH�RI�VXSSOHPHQWDU\�KHDULQJ�

E\�DSSHOODWH�FRXUWV�RXWVLGH�-DYD�DQG�0DGXUD�

is not based on a solid legal basis. Thus, it is 

QHFHVVDU\�WR�HQDFW�D�ODZ�RQ�FLYLO�SURFHGXUH�DW�

the appellate court applied nationally. 

C. Conclusion

Current civil proceedings at the appellate 

courts do not have a solid legal basis since it is 

QRW� UHJXODWHG� LQ� /DZ�1R�� ��� RI� ����� FRQFHUQLQJ�

$SSHDO�&RXUW�5HJXODWLRQ�RI�$SSHDO�&RXUW� LQ� -DYD�

DQG�0DGXUD�DQG�+,5�DV�ZHOO�DV�5EJ��
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