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Abstract 
 

Art. 1 Chicago Convention of 1944 confirms that every state has a complete and exclusive 

sovereignty over the airspace above its territory. This arrangement gives the highest role of 

state in controlling air transportation based on state sovereignty principles. The concept of 

airspace sovereignty faced challenges with the introduction of international air transportation 

liberalization through deregulation provisions. Such liberalization policy is later known as 

µopen sky policy¶. Such open sky policy includes the establishment of single market such as 

Single European Sky dan ASEAN Single Aviation Market. The liberalization led to a situation 

where sovereignty concept has been regarded from a different perspective. It is widely argued 

that the smooth operation of new forms of international cooperation requires a more flexible 

perception of sovereignty. This study wants to analyze the concept of Indonesia airspace 

sovereignty. A theory of Indonesia airspace sovereignty that ever born is the "Teori Kedaulatan 

Nusantara" by Priyatna Abdurrasyid in the 1970s. "Teori Kedaulatan Nusantara" based on 

two doctrines i.e. the doctrine of necessity and doctrine of right of self-preservation that is the 

core of military/security aspect. This paper argues that there is a continuing trend away from 

the absolute airspace sovereignty regime towards something less. It is submitted that 

preservation theory cannot be sustained in the Indonesia airspace sovereignty doctrine. This 

paper asserts that the new paradigm of international air transport drives Indonesia towards 

WKH�UHOHDVH�RI�VRPH�DVSHFWV�RI�,QGRQHVLD¶V�DLUVSDFH�VRYHUHLJQW\�GRFWULQH�  
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I. INTRODUCTION  

 
State sovereignty over its territorial airspace is the basic principle 

underlying the whole system on international air law.1 Legal status of 
air space in international law develops very rapidly based on evolving 
VWDWHV¶�SUDFWice. One crucial example is the Roman principle ³cujus est 

solumn, ejus est usque ad coelum´��The recognition of such airspace  

                                                         
1  Marek Zlicz, International Air Transport Law, Martinus Nijhoff Publishers, 
Dordecht/Boston/London: 1992, p. 58. 
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right has become part of international air law as envisages in the Paris 

&RQYHQWLRQ�RI������DQG�UH�HPSKDVL]HV�LQ�WKH�&RQYHQWLRQ�RI�7KH�,QWHU-

national Civil Aviation Organization. Since then, states continuously 

recognizing, regulating as well as protecting their air space.�

$UW����&KLFDJR�&RQYHQWLRQ������VWDWHV�WKDW�³The contracting states 

recognize that every state has complete and exclusive souvereignity 

over the air space above its territory.” Priyatna Abdurrasyid argued that 

$UWLFOH���RI�&KLFDJR�&RQYHQWLRQ������LV�YDJXH�3 This is because this 

Article represented political conception which leads to crucial econom-

ic consequences that every state has the right to close airspace above 

their territory from any foreign commercial activities.4 The provisions 

RI�&KLFDJR�&RQYHQWLRQ��ZKLFK�SURYLGHV������FRPSOHWH�DQG�H[FOXVLYH�

sovereignty of states over their airspace, were consider as traditional 

and complex regulations.� This arrangement gives the highest role of 

state in controlling air transportation based on state sovereignty prin-

ciples. 

�   John C. Cooper in Herbert David Klein, Cujus Est Solum Ejus Est ... Quousque 

Tandem��&LWDWLRQ�����-��$LU�/��	�&RP������������S�������$�W\SLFDO�H[DPSOH�RI�D�VWDWH¶V�

QDWLRQDO�VRYHUHLJQW\�FODLP�LV�IRXQG�LQ�6HFWLRQ�������D��7KH�)HGHUDO�$YLDWLRQ�$FW�����

6WDW������WDKXQ������\DQJ�EHUEXQ\L��³The United State is declare to posess and ex-

ercise complete and exclusive national souvereignty in the air space of The United 

States, including the air space above all inland waters and ... above those portions of 

the adjacent marginal high seas, bays, and lakes, over which by international law or 

treaty or convention The United States exercise national jurisdiction´��,W�ODVW�FRGL¿HG�

RI�)$$�RI�������7KH�8�6��KDG�DOUHDG\�DVVHUWHG�VRYHUHLJQW\�RYHU�LWV�DLUVSDFH�E\�PHDQV�

RI�WKH�$LU�&RPPHUFH�$FW�RI�������FK����������6WDW�������������
3   Priyatna Abdurrasyid, Kedaulatan Negara di Ruang Udara, Pusat Penelitian Hu-

NXP�$QJNDVD��-DNDUWD��������S������6HH�DOVR�0DUHN�=OLF]��op.cit.��S�������
4   Endang Saefullah Wiradipradja, “Penggunaan Ruang Udara Indonesia bagi Pen-

erbangan Internasional Berjadwal dan Masalah Open Skies Policy” in Shinta Dewi 

(eds), Perkembangan Hukum di Indonesia: Tinjauan Retrospeksi dan Prospektif, 

5HPDMD� 5RVGDNDU\D�� %DQGXQJ�� ������ S�� ����� 6HH� DOVR� (�� 6DHIXOODK�:LUDGLSUDGMD��

Tinjauan Singkat Atas Berbagai Perjanjian Internasional di Bidang Hukum Udara, 

/LVDQ��%DQGXQJ�������S�����
�   Erwin von den Steinen, National Interest and International Aviation, The Nether-

ODQGV��.OXZHU�/DZ�,QWHUQDWLRQDO��������6HH�+XVVHLQ�.DVVLP�DQG�+DQGOH\�6WHYHQV��

Air Transport and The Eropean Union: Europeanization and its Limit, Palgrave 

0DFPLOODQ�8.��������6HH�DOVR�3DXO�6WHSKHQ�'HPSVH\�DQG�$QGUHZ�5��*RHW]��Airline 

deregulation and laissez-faire mythology, Quorum Books, Westport, Connecticut-

/RQGRQ�������
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$UWLFOH���RI�&KLFDJR�&RQYHQWLRQ������UHTXLUHV�WKDW�HYHU\�VWDWH�ZKR�

ZLVK�WR�VFKHGXOH�D�ÀLJKW�DERYH�WKH�VWDWH�SDUW\�WHUULWRU\�WR�KDYH�D�VSHFLDO�

authorization from the designated states. Thus, this article is clearly en-

visages the need for prior authorization or other permit by designated 

states.��%ULDQ�)��+DYHO�ZKR�VDLG�WKDW�WKLV�$UWLFOH���LV�D�FRPSOHWH�ORJLF�

out of limitation provisions envisages in Article 1 also stated similar 

DUJXPHQW��$UWLFOH��� UH�HPSKDVL]HV�DUWLFOH���ZKLFK� UHTXLUHV�SULRU�SHU-

PLVVLRQ�IURP�GHVLJQDWHG�VWDWHV��$UWLFOH���DQG���RI�&KLFDJR�&RQYHQWLRQ�

�����SXW�WKH�OHJDO�EDVLV�DV�D�UHWXUQ�WR�WKH�IUHHGRP�RI�WKH�DLU�SULQFLSOHV�� 

It is argued that both articles lead to the recognition of main principles 

that is “sovereignty” and “special permission or other authorization. 

Those principles have placed “the freedom of the air” as well as bilat-

HUDO�DJUHHPHQW�DV� WKH�PDLQ�SDUW�RI�&KLFDJR�&RQYHQWLRQ������� From 

VXFK�SURYLVLRQV�HYHU\�VFKHGXOHG�LQWHUQDWLRQDO�ÀLJKW�QHHGV�SULRU�DJUHH-

ment either bilaterally or multilaterally.� Relating to this, Bin Cheng 

stated that: 10

³WKH�QRZ�¿UPO\�HVWDEOLVKHG�UXOH�RI�LQWHUQDWLRQDO�ODZ�WKDW�HDFK�VWDWH�SRV-

sesses complete and exclusive sovereignty over the airspace above its 

territory means that international civil aviation today rests on the tacit 

DFTXLVFHQFH�RU�H[SUHVV�DJUHHPHQW�RI�VWDWHV�ÀRZQ�RYHU´

However, the tradisional concept of airspace sovereignty faced 

challenges with the introduction of international transportation liber-

alization through deregulation provisions.11 Such liberalization policy 

�  See Bin Cheng, The Law of International Air Transport, London: The London In-

VWLWXWH�RI�WKH�:RUOG�$IIDLUV��������S�����������DOVR�,�+�3K��'LHGHULNV�9HUVFKRRU��An 

Introduction to Air Law, Six revised edition, Kluwer Law International, The Hague 

±�/RQGRQ�±�%RVWRQ����S��������
�  Hussein Kassim and Handley Stevens, Air Transport and The Eropean Union: Eu-

ropeanization and its Limit,�3DOJUDYH�0DFPLOODQ�8.��������S�����
�  Brian F. Havel, op., cit., p. 103.
�  See Endang Saefullah Wiradipradja in Shinta Dewi (eds), op.cit.,�S�������
10  Bin Cheng, op., cit., p. 3.
11  /LEHUDOL]DWLRQ�LV�GH¿QH�DV�³WKH�UHGXFWLRQ�RI�FRQVWUDLQWVLPSRVHG�XSRQ�WKH�H[LVWLQJ�

actors in the marketplace, the incumbent national airlines. See Report of conferences, 

���$LU�/�������������������'HUHJXODWLRQ��E\�FRPSDULVRQ��LV�GH¿QHG�DV�³WKH�DEROLWLRQ´�

RI�DOO�UHVWULFWLRQV�GRPLQDWLQJ�WKH�DLU�WUDI¿F�PDUNHWSODFH��WKXV�SURFLGLQJ�IUHH�DFFHVV�WR�

international air transport. See Seth M. Warner, Liberalize Open Sky: Foreign Inves-

ment And Cabotage Restrictions Keep Noncitizens in Second Class. Citation: 43 Am. 
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is later known as open sky policy. 9HUVFKRRU�GH¿QHV�open sky policy as 

follows:��

“The term Open Skies indicates a shift from the traditional exchange of 

WUDI¿F�ULJKWV�WRZDUG�D�V\VWHP�XQGHU�ZKLFK�UHJXODWLRQ�RI�FRPSHWLWLRQ�IRUPV�

the core elements. As freedom is inherent to such a system, it would seem 

more appropriate to list what should not be allowed under such a regime 

instead of the present situation of a non-exhaustive list what is allowed” 

Open sky policy is an international policy which aims to put lib-

eralization in international aviation industries, especially commercial 

aviation. Such liberalization includes the establishment of single mar-

ket such as Single European Sky dan ASEAN Single Aviation Market. 

6XFK� DLU� WUDQVSRUW� LQWHJUDWLRQ� FDQ� EH� GH¿QHG� DV� WKH� IRUP� RI� YDULRXV�

national interest combinations into wider international interests.13 In 

VSHFL¿F��WKLV�UHJLRQDO�DQG�JOREDO�HFRQRPLF�GHYHORSPHQW�FDQ�EH�VHHQ�DV�WKH�IRUP�RI�

HFRQRPLF�SRVLWLRQLQJ�UH�HYDOXDWLRQ�RI�VWDWHV�ZLWKLQ�VWDWH¶V�QDWLRQDO�HFRQRPLF�V\VWHP��

This condition prevents state to treat aviation as isolized activities anymore.14 The 

development of cooperations shows that state conception should have 

absolut control over external policy and free from external authority 

structure has transformed. State sovereignty transformation can be no-

tice through the integration of legal system, which is manifested in the 

form of rules and regulations by the determination of ‘common stan-

dards’ and ‘procedures’ for all state parties. 

By virtue of its interdependent character and highly economic and 

WHFKQLFDO�DVSHFWV��FLYLO�DYLDWLRQ�KDV�EHHQ�DQ�RXWVWDQGLQJ�¿HOG�RI�DFWLY-

ity affected by the transformation in sovereignty.�� The economic and 

political globalization led to a situation where sovereignty concept has 

been regarded from a different perspective. It is widely argued that the 

smooth operation of new forms of international cooperation requires a 

8��O��5HY�����������������3������
����9HUVFKRRU��An Introduction to Air Law��QLQWK�UHYLVHG�HGLWLRQ��:DOWHUV�.OXZHU��������

S������
13  Jason R. Robin, Regionalism in International Civil Aviation: A Reevaluation of The 

Economic Regulation of International Air Transport in The Context of Economic In-

tegration��6LQJDSRUH�<HDU�%RRN�RI�,QWHUQDWLRQDO�/DZ�DQG�&RQWULEXWRUV��������S������
14  Ibid��S������
��  Gul Sarigul, The Evolving Concept of Sovereignty in Air Law, tesis Faculty of Law 

,QVWLWXWH�RI�$LU�DQG�6SDFH�/DZ�0RQUHDO��$XJXVW�������S���
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PRUH�ÀH[LEOH�SHUFHSWLRQ�RI�VRYHUHLJQW\��&RQVHTXHQWO\��WKHUH�KDV�EHHQ�

an increasing trend towards proposing to abandon the normative con-

cept of sovereignty and establish a new regime, which would accom-

PRGDWH� WKH�UHDOLWLHV�RI� WRGD\¶V� LQWHUQDWLRQDO�DIIDLUV��� In the discourse 

and sophisticated practice, the concept of state sovereignty has been 

changed so that the absolute sovereignty of the State cannot be sus-

tained any longer.�� Sigit Riyanto, argues that there has been a change 

in the nature of state sovereignty.�� Pamberton state that it is, of course, 

WUXH�WKDW�WKH�PHDQLQJ�RI�WKH�ZRUG�µVRYHUHLJQ¶�KDV�VKLIWHG�LQ�WKH�SDVW��� 

Based on WKH�VKLIWLQJ�PHDQLQJV�RI�WKH�VWDWH�VRYHUHLJQW\��DV�UHÀHFWHG�LQ�

the previous paragraph, this study wants to analyze the concept of Indo-

nesia airspace sovereignty. A theory of Indonesia airspace sovereignty 

that ever born is the “Teori Kedaulatan Nusantara” by Priyatna Abdur-

UDV\LG�LQ�WKH�����V��7KLV�WKHRU\�EDVHG�RQ�WKH�WZR�GRFWULQHV��L�H��doctrine of 

necessity dan doctrine of right of self-preservation. The basics of these doctrines 

LV�PLOLWDULO\�VHFXULW\�DVSHFW��DQG�LQ�WHUPV�RI�WKH�VSHFL¿F�IRUPV�RI�,QGR-

nesia achipelago. The legal question that arises in this study is whether 

the “Teori Kedaulatan Nusantara” is still relevant to accommodate the 

national interests in the international aviation service liberalization that 

demands a transformation of the form of the state airspace sovereignty. 

To aswer the legal problem of this study, author use normative research 

oriented Law Reform Research, as intended by William Hulburt as “the 

alteration of the law in some respect with a view to its improvement.”�� 

Author is interested in examining the roots and history of the evolution 

of international air law. The context of the origin and the causes of evo-

lution help illustrate the social and cultural framework. It also helps to 

��  Ibid.
��  Struet in Sigid Riyanto, Re-Interpretasi Negara dalam Hukum Internasional, paper 

presented in  the inauguration of Law Faculty of Gadjah Mada University, Yogya-

NDUWD��������������S�����
��  Ibid.
��  Jo-Anne Pambert`on, Jo-Ane Pamberton, Sovereignty Interpretation, Palgrave 

0DFPLOODQ��(QJODQG��������S����3DPEHUWRQ�H[SODLQV�WKDW�LQ�PHGLHYDO�)UDQFH��IRU�H[-

ample, the word souverain could stand for any authority ‘which had no other authority 

DERYH�LWVHOI¶�DQG�WKXV��)UDQFH¶V�µKLJKHVW�FRXUWV¶�LQ�WKDW�SHULRG�ZHUH�GHVLJQDWHG�µCours 

Souverains¶�
��  Terry Hutchinson, Researching and Writing in Law, Lawbook Co., Pyrmont NSW 

������$XVWUDOLD��������S������
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understand and interpret the law.

II. THE EVOLUTION CONCEPT OF AIRSPACE SOVEREIGNTY

The author agree with Ruwantissa Abeyratne, in a modern treatise 

of air law these issues hardly deserve more than a brief comment.�� 

Common sense dictates that air law — i.e., law governing the aeronau-

tical uses of the air space — could not have existed before mankind 

learned the art of aerial navigation and before the practice of that art 

FUHDWHG�VRFLDO�� UHODWLRQV�DQG�SRVVLEOH� VRFLDO�FRQÀLFWV�RI� LQWHUHVWV� WKDW�

required legal regulation.�� If we assume that law does not govern the 

technology but only the social relations created by the technology, we 

will agree that air law cannot have a long history.�� Like as Abeyratne, 

Bambang Widiarto argues that aviation history is very related to the his-

tory of international air law. The principle of airspace sovereignty over 

WKH�VWDWH¶V�WHUULWRULHV�DV�D�OHJDO�SULQFLSOH�RI�ODZ�WKDW�LV�LQWHUQDWLRQDOO\�

DFFHSWHG�DW�WKH�EHJLQQLQJ�RI�WKH���WK�FHQWXU\��DIWHU�WKH�HPHUJHQFH�RI�

aviation technology.��

The author divides the evolution of state sovereignty over airspace 

into seven periods of time, i.e. periode early doctrine of airspace sov-

HUHLJQW\��3DULV�&RQIHUHQFH�������7KH�7UHDW\�RI�9HUVDLOOHV�������3DULV�

&RQIHUHQFH�������0DGULG�&RQYHQWLRQ�������+DYDQD�&RQYHQWLRQ�������

GDQ�&KLFDJR�&RQYHQWLRQ������

1. Early Doctrine

7KH�³GH¿QHG�WHUULWRU\´�RI�HDFK�VWDWH�LV�³WUL�GHPHQVLDO´��,W�FRQVLVWV�

RI�HDFK�VWDWH¶V�VXUIDFH��ODQG�DQG��LI�D�FRDVWDO�VWDWH��D�SRUWLRQ�RI�WKH�VHD���

sub-surface (usque ad feros), and a column of air to an as yet undeter-

PLQHG�DOWLWXGH�FRLQFLGLQJ�ZLWK� WKH�VWDWH¶V� ODQG�DQG�VHD�ERXQGDULHV´��� 

Although the economic and military use of airspace date back merely 

��  Ruwantissa Abeyratne, Essential Air and Space Law, Eleven International Publish-

LQJ��8WUHFK��������S����
��  Ibid.
��  Ibid.
��  T. Bambang Widiarto, Tinjauan Hukum Udara sebagai Pengantar: Dalam Perspektif 

+XNXP�,QWHUQDVLRQDO�GDQ�1DVLRQDO��3XVDW�6WXGL�+XNXP�0LOLWHU��-DNDUWD��������S�����
����*XO�6DULJXO��RS���FLW���S����
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WR�WKH���WK�&HQWXU\��DVVHUWLRQV�RI�VRYHUHLJQW\�LQ�DLUVSDFH�GDWH�EDFN�WR�

Roman times.�� The development of airspace sovereignty concepts as 

related to airspace supra-adjacent to state territory involved three dis-

tinct ideas: airspace as private property, airspace as res communes or res 

nullius, and airspace as state property. 

The Romans, in attempting to protect the private rights of its citi-

zens, developed the maxim cujus est solum, ejus est usque ad coelum.�� 

John Cobb Cooper, in his study on Roman Law and the Maxim “cujus 

est solum” LQ�,QWHUQDWLRQDO�$LU�/DZ��HODERUDWHV�RQ�WKH�¿QGLQJV�RI�5R-

man Law authorities and states that:��

All of these authorities thus emphasized the territorial status of Roman 

Airspace and the continuing sovereign control by the Roman State above 

the surface of the earth. The landowner was held to be protected by the 

State at least to the extent of the use of so much of the airspace as might 

from time to time be needed in connection with the enjoyment of the sur-

��  Ruwantissa Abeyratne states that it appears misguided to comb the legal history 

DQG�FODLP�WKDW�WKH�µ5RPDQ�ODZ¶�FRQFHSW�FXLXV�HVW�VROXP�HLXV�HVW�XVTXH�DG�FRHOXP�HW�

DG�LQIHURV�ZDV�D�QDVFHQW�SULQFLSOH�RI�DLU�ODZ��,Q�WKH�¿UVW�SODFH��WKH�SULQFLSOH�cuius est 

solum cannot be found in the classical (royal, republican and early imperial) Roman 

ODZ��,W�FDQQRW�EH�IRXQG�HYHQ�LQ�WKH�%\]DQWLQH��WK�FHQWXU\�$�'��-XVWLQLDQ¶V�FRGL¿FD-

WLRQ�LQ�'LJHVWD�VHX�3DQGHFWDH������$�'���PXFK�ODWHU�QDPHG�&RUSXV�OXULV�&LYLOLV��7KH�

FRQFHSW�ZDV�DSSDUHQWO\�XVHG�IRU�WKH�¿UVW�WLPH�RQO\�LQ�WKH���WK�FHQWXU\�E\�WKH�%RORJQD�

3URIHVVRU�$FFXUVLXV�DV�D�µJORVVD¶�RU�FRPPHQW�RQ�WKH�DQFLHQW�5RPDQ�WH[WV��:KDWHYHU�

the frue origins of this term, it had nothing to do with the aeronautical uses of the air 

VSDFH�DQG�LW�RQO\�PRUH�FORVHO\�GH¿QHG�WKH�SURSHUW\�ULJKWV�RI�WKH�RZQHU�RI�WKH�ODQG�

against any incursions (protruding construction or tree branches, etc.) from the owner 

of the neighbouring land; originally it probably meant protection of the public roads 

against any incursions above them. A real historical curiosity is the doctoral thesis of 

D�FHUWDLQ�-RKDQQHV�6WHSKDQ�'DQFNR�SUHVHQWHG�LQ������WR�8QLYHUVLW\�9LDGULQD��)UDQN-

furt/Oder). The author of the thesis admits the res omnium communis quality of the air 

(the air belongs to everyone) but preserves for the ruler (Duke) special patrimonium 

prohibiting the general population to hunt birds or to use wind for windmills without 

DXWKRUL]DWLRQ�RU�HYHQ�WR�GLVSOD\�¿UHZRUNV�LQ�WKH�DLU��,W�ZRXOG�EH�D�GDULQJ�FRQFOXVLRQ�

to state that the patrimonium of the ruler (special inherent right) in the air is a precur-

sor of the concept of territorial sovereignty. See Ruwantissa, essential Air and Space 

/DZ��RS���FLW���S�����
��  The meaning of this axiom is for whomsoever owns the soil, it is theirs up to the sky 

and down to the depths. See Brian F. Havel, Beyond Open Skies, A New Regime for 

International Aviation,�.OXZHU�,QWHUQDWLRQDO�/DZ��1HWKHUODQG��������S�����
����-RKQ�&REE�&RRSHU�LQ�*XO�6DULJXO��RS���FLW���S�����
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face property below.

5RPDQ�ODZ�SUREDEO\�YLHZHG�DLU�LQ�WKUHH�ZD\V��¿UVW��DLUVSDFH�RYHU�

public lands had the same legal status as the surface, which was state 

control; second, air was common to all to sustain life and thus, common 

to all men; and third, airspace over private lands was the property of the 

ODQGRZQHU�WR�DQ�LQGH¿QLWH�KHLJKW�VXEMHFW�RQO\�WR�EXLOGLQJ�UHVWULFWLRQV��� 

Hence, the “air” and the “space” were viewed in two different ways-

the air itself as res communes and the actual space as private property. 

The Roman rule was subsequently adapted under English common law 

to mean that no state acquired any domain in what was known as navi-

gable airspace until it was needed to protect subjacent territory.30 In the 

��WK�&HQWXU\��WKH�SXEOLF�LQWHUHVW�LQ�WKH�XVH�RI�WKH�DWPRVSKHUHLQFUHDVHG�

and the right of ownership was restricted to the airspace directly adja-

cent to the ground.31

2. Paris Conference 1910

The need for regulation of the airspace for navigation safety and security purpose 

was born.���+RZHYHU��LW�ZDV�QRW�XQWLO�WKH�EHJLQQLQJ�RI�WKH���WK�FHQWXU\�WKDW�WKH�IHD-

tures of the modern principle of state sovereignty in airspace were shaped. National 

VRYHUHLJQW\�RYHU�WKH�DLUVSDFH�DERYH�D�VWDWH¶V�WHUULWRU\�ZDV�D�UHFRJQL]HG�OHJDO�SULQFLSOH�

well before the outbreak of World War. The First World War was a turning point for 

the evolution of airspace sovereignty.

7KH�¿UVW�PXOWLODWHUDO�HIIRUW�DW�ODZPDNLQJ�LQ�LQWHUQDWLRQDO�DYLDWLRQ�ZDV�WKH�3DULV�

&RQIHUHQFH�RI�������7KH�FRQIHUHHV�PHW�IURP�0D\����XQWLO�-XQH����������33�7KH������

Paris conference produced the international agreement that usable airspace above the 

land and water of a state is part of its territory. Although the Paris Conference 

RI������FRQFOXGHG�ZLWKRXW�KDYLQJ�VLJQHG�D�FRQYHQWLRQ��LW�ODLG�GRZQ�WKH�

general international agreement that the usable airspace of a State was 

��  Stephen M. Shrewsburs, September 11th And The Single European Sky: Develop-

ing Concepts of Airspace Sovereignty, -RXUQDO�RI�$LU�/DZ�DQG�&RPPHUFH�����-��$LU�/��

	�&RP�������������S������
30  Ibid.
31  The civil codes adopted in the nineteenth century in many states, including France, 

Austria, Germ any and Italy, and in the province of Quebec (Canada), together with 

MXGLFLDO�GHFLVLRQV�LQ�*UHDW�%ULWDLQ�DQG�WKH�8QLWHG�6WDWHV��GH¿QLQJ�ODQGRZQHUV¶�VSDFH�

rights, are clear evidences of the continued assertion of territorial sovereignty in space 

above national lands and water. 
����,Q�������WKH�¿UVW�UHSRUWHG�FDVH�RI�QDYLJDWLRQ�WRUW�GHFLGHG�LQ�WKH�FRPPRQ�ODZ�RF-

cured in the United States. 
33��3DXO�6WHSKHQ�'HPKVH\��$LU�/DZ��0F*LOO�8QLYHUVLW\��0RQUHDO��������S������
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an integral part of its territory where sovereignty is exercised. It should 

be noted that the Paris Conference recognized airspace sovereignty not 

only for the Contracting States, but for all States. This was an important 

step toward transformation of the sovereignty principle from a conven-

tional rule to a customary international rule.34 Although of relatively recent 

origin, these principles are now among the least disputed in international law. These 

principles of air sovereignty insured that national governments would play a dominant 

role in the development of international civil aviation.���

3. The Treaty of Versailles 

International civil aviation enjoyed rapid growth after the end of 

:RUOG�:DU�,��2QH�RI� WKH� WUHDW\� WKDW�HQGHG�:RUOG�:DU�,�ZDV� WKH�9HU-

VDLOOHV�7UHDW\�RI�������7KLV�WUHDW\�FUHDWHG�DQ�,QWHU�$OOLHG�$HURQDXWLFDO�

Commission that was to consider the limits on commercial aviation to 

be allowed to the defeated Germany.  Moreover, the Commission was 

invited to prepare a Convention on international aerial navigation in 

the time of peace — recognition that aviation had become a growing 

WHFKQRORJ\�UHTXLULQJ�VSHFL¿F�LQWHUQDWLRQDO�OHJDO�UHJXODWLRQ�³to prevent 

controversy” and “to encourage the peaceful intercourse of nations by 

means of aerial communications.” The Commission agreed airspace 

VRYHUHLJQW\�DUUDQJHPHQWV� WKDW¶V�VWLOO�HPSW\�LQ�3DULV�&RQIHUHQFH������

with used international customary law which is derived from the provi-

VLRQV�RI�WKH�8QLWHG�.LQJGRP��WKH�$HULDO�1DYLJDWLRQ�$FW�������7KDW¶V�

mean international customary law is the airspace state sovereignty pro-

YLVLRQ�WKDW�ODWHU�EHFDPH�DUWLFOH���WKH�3DULV�&RQYHQWLRQ������

34  The legal and diplomatic framework within which international air transport has 

since developed is based upon three simple, yet fundamental, principles: (1) each 

State has sovereignty and jurisdiction over the air space directly above its territory 

�LQFOXGLQJ�WHUULWRULDO�ZDWHUV�������HDFK�6WDWH�KDV�FRPSOHWH�GLVFUHWLRQ�DV�WR�WKH�DGPLV-

sion or non-admission of any aircraft to the air space under its sovereignty; and (3) air 

VSDFH�RYHU�WKH�KLJK�VHDV��DQG�RYHU�RWKHU�SDUWV�RI�WKH�HDUWK¶V�VXUIDFH�QRW�VXEMHFW�WR�DQ\�

6WDWH¶V�MXULVGLFWLRQ��LV�IUHH�WR�WLH�DLUFUDIW�RI�DOO�6WDWHV�
��  Stephen Dempsey, log., cit��$IWHU�WKH�3DULV�FRQIHUHQFH�RI�������WKH�8QLWHG�.LQJ-

dom enacted the Aerial Navigation Acts, which decreed prohibited zones along Brit-

LVK� FRDVWV�� ,Q� ������5XVVLD� GHFUHHG� DQ� DEVROXWH� SURKLELWLRQ� DJDLQVW� À\LQJ� RYHU� LWV�

ZHVWHUQ�ERUGHUV��$V�:RUOG�:DU� ,�EHJDQ�� LQ������� WKH�8QLWHG�6WDWHV� IRUEDGH�ÀLJKWV�

RYHU�WKH�3DQDPD�&DQDO��DQG�6ZLW]HUODQG�EHFDPH�WKH�¿UVW�VWDWH�WR�SURKLELW�DOO�IRUHLJQ�

DLUFUDIW�IURP�LWV�VNLHV��ZLWK�6ZHGHQ�IROORZLQJ�VXLW�LQ������
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4. The Paris Convention of 1919

7KH� &RQYHQWLRQ� LV� WKH� KLVWRULFDOO\� ¿UVW� PXOWLODWHUDO� LQVWUXPHQW�

of international law relating to air navigation. It helped to formulate 

also the principles of the domestic law of contracting states, many of 

ZKRP�E\������GLG�QRW�KDYH�DQ\�ODZV�JRYHUQLQJ�DYLDWLRQ��$UWLFOH���RI�

the Convention puts an end to almost two decades of academic dis-

cussions whether the air space is ‘free¶� OLNH� WKH�KLJK�VHDV�RU�ZKHWKHU�

it forms a part of the sovereign territory of the subjacent state. This 

article states that “The High contracting parties recognize that every power has

complete and exclusive sovereignty over the airspace above its territory”. It is note-

worthy that the Convention does not create the principle of air sover-

eignty but recognizes�� it; moreover, it recognizes it not only for the 

Parties of the Convention among themselves but for every power as 

a rule that is generally applicable for all states. The articles of Paris 

&RQYHQWLRQ�RI������ZDV�QRW�H[SUHVVO\�VWDWHG�WKH�OLPLWV�RI�WKH�GH¿QLWLRQ�

and scope of “territory”. According to the Convention, which referred 

WR�WKH�WHUULWRU\�LV�WKH�VWDWH¶V�QDWLRQDO�WHUULWRU\�both of the mother country and of 

the colonies and the territorial waters adjacent thereto.�� 

5. The Madrid Convention of 1926

$UWLFOHV���DQG���RI� WKH�0DGULG�&RQYHQWLRQ�UHSHDWHG�YHUEDWLP�WKH�

¿UVW�WZR�DUWLFOHV�RI�WKH�3DULV�&RQYHQWLRQ��-RKQ�&REE�&RRSHU�VWDWH�WKDW���

“a universally accepted rule of international law that the airspace above 

national lands, waters, and territorial waters is part of the territory of 

the subjacent state, and that each sovereign state has the same right to 

control all movement in its national airspace as it had on national lands 

and waters, and that the traditional rights of innocent passage enjoyed by 

VXUIDFH�YHVVHOV�WKURXJK�WHUULWRULDO�ZDWHUV�GLG�QRW�H[LVW�IRU�WKH�EHQH¿W�RI�

foreign aircraft above such territorial waters”

7KH�&RQYHQWLRQ�ZDV�QRW�D�VXFFHVV�DQG�ZDV�HYHQWXDOO\�UDWL¿HG�RQO\�

by Argentina, Costa Rica, Dominican Republic, El Salvador, Mexico 

��  The term of “recognize” suggests that prevailing customary international law at the 

time embraced the fundamental principle of State sovereignty over air space.
����$UWLFOH���SDUDJUDI������³)or the purpose of the present Convention, territory of a 

state shall be understood as including the national territory, both of the mother coun-

try and of the colonies and the territorial waters adjacent thereto”.
����6WHSKHQ�'HPSVH\��RS���FLW���S�����



��� Volume 14 Number 4 July 2017

Jurnal Hukum Internasional

DQG�6SDLQ��$UJHQWLQD�DQG�6SDLQ�UHQRXQFHG�WKH�&RQYHQWLRQ�E\������DQG�

joined the ICAN and the Madrid Convention never came into force.�� 

It did not bring about any innovations in legal terms and practically re-

SHDWHG�YHUEDWLP�WKH�WH[W�RI�WKH������3DULV�&RQYHQWLRQ��ZKLOH�RPLWWLQJ�

all references to the League of Nations and the Permanent Court of In-

ternational Justice. It was no more than the result of political posturing 

of Spain frying to assert leadership in Latin America.

6. The Havana Convention of 1928

,Q������� WKH�&RQYHQWLRQ�EHWZHHQ� WKH�8QLWHG�6WDWH�RI�$PHULFD�DQG�RWKHU�$PHULFDQ�

5HSXEOLFV��ZLGHO\�NQRZQ�DV�+DYDQD�&RQYHQWLRQ��ZDV�VLJQHG�E\����:HVWHUQ�+HPLVSKHUH�

States.40�7KH�¿UVW�DUWLFOH�RI�+DYDQD�&RQYHQWLQ�RI����� the Havana Convention re-

SHDWHG�WKH�¿UVW�WZR�DUWLFOHV�RI�WKH�3DULV�&RQYHQWLRQ�LQ�VXEVWDQFH��+D-

vana Convention states that “every states has complete and exclusive sovereignty 

over the airspace above its teritory and teritorial waters”. The Convention is no 

longer applicable but its liberal handling of the frame rights still in-

spires partisans of the ‘open skies’ and free competition of air transport 

services in a borderless world. The convention recognized the right of 

HDFK� VWDWH� WR� VHW� WKH� URXWHV� WR� EH� ÀRZQ� RYHU� LWV� WHUULWRU\�� DV�ZHOO� DV�

the right of innocent passage of aircraft. Additionally, it formulated the 

rules of international air navigation between and among the contract-

LQJ�SDUWLHV�UHODWLQJ�WR�DLUFUDIW�LGHQWL¿FDWLRQ��ODQGLQJ�IDFLOLWLHV��DQG�VWDQ-

dards for pilots. 

The Havana Convention dealt in a most liberal manner with the traf-

¿F�ULJKWV�DQG�SURYLGHG�WKDW�DLUFUDIW�RI�D�FRQWUDFWLQJ�VWDWH�DUH�WR�EH�SHU-

mitted to discharge passengers and cargo at any airport — authorized 

as a port of entry — in any other contracting state, and to take on pas-

sengers and cargo destined to any other contracting state.41 The practical 

impact of this provision would amount to multilateral granting of the 

µ¿YH�IUHHGRPV�RI�WKH�DLU¶��D�FRQFHSW�WR�EH�DGGUHVVHG�ODWHU�

7. The Chicago Convention of 1944

$V� WKH� ¿QDO� ZRUG� RI� WKH� ORQJ�ODVWLQJ� GHEDWH� VXPPDUL]HG� DERYH��

����5XZDQWLVVD�$EH\UDWQH��(VVHQWLDO�$LU�DQG�6SDFH�/DZ��RS���FLW���S����
40��*XO�6DULJXO��RS���FLW���S�����
41  Ruwantissa Abeyratne, Essential Air and Space Law, op., cit., p. 13.
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Article 1 of the Chicago Convention provides that “The contracting 

states recognize that every state has complete and exclusive souver-

eignity over the air space above its territory.” The fact that that the 

term, ‘recognize¶�ZDV�XVHG�E\�WKH�GUDIWHUV�RI�WKH�&KLFDJR�&RQYHQWLRQ�

suggests that sovereignty over airspace was a pre-existing right. Like 

the Paris Convention did, Article 1 repeats the sovereignty principle 

for every VWDWH¶V�DLUVSDFH��ZKHWKHU�LW�LV�D�FRQWUDFWLQJ�SDUW\�RU�QRW��7KH�

complete and exclusive rights of subjacent state, is necessary to prevent 

WKH�RFFXUUHQFH�RI�YLRODWLRQV�RI�WKH�DLUVSDFH�RI�D�6WDWH��ZKHUH�D�VWDWH¶V�

civil aircraft or military entered the airspace of another country without 

permission or special authorization.��

$OWKRXJK�QRW�H[KDXVWLYH��WKH������&KLFDJR�&RQYHQWLRQ�VSHFL¿HV�WKH�

attributes of sovereignty more clearly i.e. scheduled air service, cabo-

WDJH��SLORWOHVV�DLUFUDIW��UHVWULFW�RU�SURKLELW�RYHUÀLJKW��FRPSOHWH�MXULVGLF-

tion of state, dan the rule of the air. However, air sovereignty, although 

“complete and exclusive”, can not be considered absolute or free of any 

legal constraints (legibus soluta) under international law. Its exercise is 

actually subject not only to treaty obligations, but also to some gener-

ally accepted rules of customary law.43�0DUHN�=\OLF]�LGHQWL¿HV�WKH�OHJDO�

consequences of air sovereignty as the main rights of states:44 

��� DXWKRUL]H� RU� UHIXVH� DXWKRUL]DWLRQ�RI� DQ\� LQWHUQDWLRQDO� ÀLJKWV� LQWR�

and above its territory; 

2) im pose such regulations, conditions and limitations for the exercise 

RI�VXFK�ÀLJKWV�DV�LW�PD\�G�HHP�DSSURSULDWH��DQG�

3) establish and where practicable, enforce its jurisdiction and terri-

torial application of its laws with respect to both national and for-

eign aircraft while within its territory, as well as to the persons and 

goods on board such aircraft, and to the offences, torts and other 

acts committed on board-wherever territorial links are applicable 

according to its law.

The Paris and Chicago Conventions established the principle that 

each state has absolute sovereignty over the airspace above its terri-

��  T. May Rudy, Hukum Internasional 2,�37�5H¿ND�$GLWDPD��%DQGXQJ��������S�����
43��0DUHN�=\OLF]��2S��&LW��S�����
44  Ibid��S�����
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tory. The principle led to the development of national air carriers, which 

have been protected from foreign competition by their governments. 

Initially, government owned, controlled, or subsidies air carriers and 

negotiated bilateral with other government to exchange travel right. 

7KH�JRYHUQPHQW�WKDW�FRQWUROOHG�WKH�ODUJHVW�RU�PRVW�LQÀXHQWLDO�DLU�WUDQV-

port markets, were able to controll international air transport policy.

III. THE DEVELOPING CONCEPT OF AIRSPACE SOVEREIGN-

TY: THE IMPACT OF AIR TRANSPORTATION IN THE DE-

REGULATION ERA

International law had changed since the peace treaty of Westphalia 

������,Q�LQWHUQDWLRQDO�ODZ�DQG�LQWHUQDWLRQDO�UHODWLRQ��³sovereignty” does 

QRW�HQMR\�D�ORQJVWDQGLQJ�DQG�VWUDLJKWIRUZDUG�GH¿QLWLRQ��7KH�PHDQLQJ�

of “sovereignty” has changed thoughout its history. Along with the de-

velopment of international law, the principle of state sovereignty that 

developed at that time get many challenges, including the challenges of 

JOREDOL]DWLRQ��.R¿�$QQDQ�VWDWHV�WKDW���

³VWDWH�VRYHUHLJQW\�LV�EHLQJ�UHGL¿QHG�E\�WKH�IRUFHV�RI�JOREDOL]DWLRQ�DQG�LQ-

ternational cooperation. The state is now widely understood to be servant 

of its people, not vice versa. At the same time, individual sovereignty – the 

human rights and fundamental freedoms of each and every individual as 

enshrined in our charter – has been enhanced by a renewed consciousness 

of the right of every individual to control his or her own destiny”. 

International air transport has always been one of the most regulated 

of industries of globlaization. Therefore, airspace sovereignty no escape 

from the challenges of globalization. Traditionally, it has been regulated 

on the basis of the Chicago Convention, which most countries in the 

ZRUOG�KDYH�UDWL¿HG��&KLFDJR�&RQYHQWLRQ�RI������ZDV�EDVHG�RQ�LQWHUQD-

tional bilateral air service agreement, by which nations could trade the 

freedom of the skies among, themselves.�� This regulatory system has 

been changing recently because of worldwide initiative that have paved 

��  Joseph Camilleri, Sovereignty Discourse and Practice Past and Future, in Trudy 

-DFREVHQ��HGV����5H�HQYLVLRQLQJ�6RYHUHLJQW\��$VKJDWH��(QJODQG��������S�����
��  Francesco Gaspari, The EU Air Transport Liberalization and Re-Regulatin, Inter-

QDWLRQDO�DQG�&RPSDUDWLYH�/DZ�5HYLHZ��9RO�����1R����������S�����
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the way for enhancing air transport liberalization. This is why numerous 

models have been hypothesized for a new (multilateral) aviation order 

to supersede bilateralism, which still remains the primary vehicle for 

liberalizing international air transport service for most states.�� Those 

models have to take into account the globalization process of the airline 

industry that is already under way. In light of this process, government 

intrusion should be restricted to competition law discipline, and gov-

ernment intervention should be limited (only) ensure, on the basis of 

objective criteria, public service obligation concerning links with iso-

lated destinations.�� In such situation and condition, Stepen M. Shrews-

bury argues that it is evident that economics more than any factors is 

the dichotomous force that, at once, drives some states away from the 

absolute airspace sovereignty model and others towards it. Laissez faire 

proponents will continue advocating freedom of the air and unrestricted 

competition. Proponents of economic control will advocate either abso-

lute airspace sovereignty or, the pooling of sovereignty, as a tool to en-

VXUH�VXUYLYDO�RI�WKHLU�QDWLRQDO�ÀDJVKLS�DLUOLQHV�DQG�WKHLU�DELOLW\�WR�FRP-

pete in the global air transportation market.�� Furthermore, Lowenfeld 

argues that international aviation is thus not just another problem in a 

changing economic system, though it is that; international civil aviation 

is a serious problem in international relations, affecting the way govern-

ment view one another, the way individual citizens view their ownand 

foreign countries, and in a variety of direct and indirect connections the 

security arrangements by which we live.��

Yet one approach that has gained a broad following is that suggested 

by Keohane and Nye, in which faur conceivable models of increasing 

complexity are tested, focusing in turn on economic processes, overall 

power structure, issue structure and : international organization.�� Nico 

Schrijver offered seven indicators to an understanding of sovereignty. 

These indicators contribute to providing an examining the evolution of 

��  Ibid.
��  Ibid.
��  Stepen M. Shrewsbury menyatakan bahwa masih banyak negara-negara di dunia 

yang berpegang teguh pada kedaulatan absolut wilayah (ruang). Menurutnya, global-

isasi dan kedaulatan wilayah (udara) adalah sebuah dikotomi.
��  A. F. Lowenfeld, in Crister Jonsson, Sphere of Flying: The Politics of International 

$YLDWLRQ��,QWHUQDWLRQDO�2UJDQL]DWLRQ��9RO������1R������������S������
��  Keohane dan Nye in Crister Jonsson, Ibid���S������
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the concept of sovereginty, do the challenges of airspace sovereignty go 

further and compel a change of paradigm? These indicators are actors, 

GH¿QLWLRQ�RI�VRYHUHLJQW\��VFRSH�RI�VRYHUHLJQW\�� LQÀXHQFH�RI�XQLYHUVDO�

values, duties of states, role of international institutions, and procedures 

for settlement of disputes.�� Author use them to analyze the recent air-

space sovereignty applied in the international aviation liberalization era. 

1. The actors

Civil aviation is moving from a sovereignty-based framework to-

wards an increasingly supranational basis in an industry that is guided 

by the principles of a free market. Herein, international air transport 

DQG�HYHQ�DLU�WUDI¿F�PDQDJHPHQW�ZLOO�RSHUDWH�XQGHU�PXOWLQDWLRQDO�FRU-

poratized structures with public/private stakeholder governance.�� His-

torically, since Westphalia Peace Treaty, sovereign state is an exclusive 

actor of international relation and law. In the modern era, after World 

:DU�,,��WKH�WLSH�RI�DFWRUV�RI�LQWHUQDWLRQDO�UHODWLRQ�DQG�ODZ�KDG�VLJQL¿FDQW�

development, i.e. international organization, business representative, 

VFLHQWL¿F�H[SHUWV, and non-governmental organization.�� By adhering to 

an instrument of international law that, among others, establishes an in-

ternational organization such as ICAO, the WTO, the EU, the ASEAN, 

and etc, the state is exercising its sovereign powers to the effect that 

the functions which are allocated to the international organization will 

hencefort be performed not by the state but by the organization. These 

may be executive task or even legislative and related judicial tasks.��

Public aviation encompasses States, international or regional orga-

QL]DWLRQV�EXW�DOVR�WKRVH�VWDNHKROGHUV�WKDW�SHUIRUP�VSHFL¿F�VWDWH�IXQF-

tions and services through delegation or other forms of outsourcing. 

Public aviation encompasses States, international or regional organiza-

WLRQV�EXW�DOVR�WKRVH�VWDNHKROGHUV� WKDW�SHUIRUP�VSHFL¿F�VWDWH�IXQFWLRQV�

and services through delegation or other forms of outsourcing. The fol-

lowing is an example interest coalition actors for European Airline Lib-

eralization:

����1LFR�6FKULMYHU��7KH�&KDQJLQJ�1DWXUH�RI�6WDWH�6RYHUHLJQW\��RS���FLW���KOP�����
��  Roderick van Dam, The 7KH�/RQJ�DQG�:LQGLQJ�5RDG��$LU�7UDI¿F�0DQDJHPHQW�

Reform in Europe, $LU�DQG�6SDFH�/DZ�����QR���������, p. 45.
��  Mieke Komar Kantaatmadja, Hukum Angkasa dan Hukum Tata Ruang, Bandung: 

0DQGDU�0DMX��������S����
��  Roderick van Dam, log., cit.
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Pic. Interest Coalition Actors for European Airline Liberalization

 

POLICY 

Airport Authorities and 

Consumer Lobbies 

Council of Ministers 

and COREPER 

European Parliament 

Member State European Commission Business 

National ministries, 

parliamentary committees, 

government advisory bodies 

DG’s VII, I V, XI, I 

Transport and 

competition cabinets 

Individual firm and 

industry assosiation 

Committee for transport 

and taurism 

Governing the Skies 

Source : Thomas C. Lawton, 1999.

��� 7KH�GH¿QLWLRQ�RI�VRYHUHLJQW\

$Q� LQWHUHVWLQJ� LVVXH� LV� WKH� ZD\� VRYHUHLJQW\� LV� GH¿QHG� DQG� ZKDW�

TXDOL¿FDWLRQV�KDYH�EHHQ�DGGHG�LQ�WKH�FDVHV�XQGHU�UHYLHZ��,Q�WKH�SXEOLF�

international law, Stephen Ratner has observed that conventional sov-

ereignty is based on two principles, i.e international legal sovereignty 

and Westphalian sovereignty.���Specially in the international air law, 

with the development of aerospace technologies, a catalyst formed that 

speeded the development of modern concepts of airspace sovereignty. 

These developments coincided with general changes in conceptions of 

sovereignty-changes that are accelerating as the global environment 

rapidly develops. The present global economy has sparked a debate 

about the evolution of airspace sovereignty and continues to place great 

pressure on leading states to develop new ideas about sovereignty over 

��  Stephen Ratner in C. Raj Kumar, Corruption and Transparency in Governance and 

Development: Reinventing Sovereignty for Promoting Good Government, in Trudy 

-DFREVHQ��HGV����RS���FLW���S������
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DLUVSDFH�LQ�RUGHU�WR�NHHS�SDFH�ZLWK�WKH�ZRUOG¶V�HFRQRPLF�JURZWK���  The 

development of global economy, such as international air transport, 

i.e. the air transport and air travel, seem somehow exemplary for the 

purposes of this discussion representing the sovereign as both attenu-

ated and powerful but also conjuring into existence space that seem to 

challenge the whole notion or traditional sovereignty. Gerry Simpson 

might begin then by interpolating these tree sovereignities: degraded 

sovereignty, resurgent sovereignty, and decomposed/recomposed sov-

ereignty.�� There is a continuing trend away from the absolute airspace 

sovereignty regime toward something less.

There is no positive conclusions for international aviation naviga-

tion and trade that was actually derived from basic principles of funda-

mental principles, rights and freedom of the ‘complete¶�GDQ�µexclusive¶�

of airspace sovereignty. This conception is maintained in theory, but is 

rejected by international practice. In line with it,  Boutros Ghali states 

that:��

“The foundation stone of this work is and must remain the state. Respect 

for its fundamental sovereignty and integrity are crucial to any common 

international progress. The time of absolute and exclusive sovereignty, 

however, has passed; its theory was never matched by reality.”

3. The scope of sovereignty

7KLV�VHFWLRQ�H[DPLQHV�WKH�GH¿QLWLRQ�RI�VRYHUHLJQW\�LQ�UHIHUHQFH�WR�

WHUULWRU\�� ,V� WKH� H[WHQW�RI� WKH� H[HUFLVH�RI� VRYHUHLJQW\� FRQ¿QHG� WR� WHU-

ritory within the national boundaries? Extra territorial jurisdiction is 

exercised when a State (or in this case a community of States) seeks 

to apply its laws outside its territory in such a manner as may cause 

FRQÀLFWV�ZLWK�RWKHU�6WDWHV� ,W�FDQ�EH�MXVWL¿HG�E\�WKH�LQYRFDWLRQ�RI�WKH�HI-

fects doctrine or the “effects theory” which goes beyond the principles 

of sovereignty. 

First example is although the Chicago Convention does not mention 

����6WHSKHQ�0��6KUHZVEXU\��RS���FLW���S����������
��  See Gerry Simpson, The Guises of Sovereignty, in Trudy Jacobsen (eds.), op., cit., 

S�����
����1LFR�6FKULMYHU��RS���FLW����S�����
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aviation and environmental protection (which was not a subject of con-

FHUQ�DW�DOO�LQ�������WKH�&RQYHQWLRQ�KDV�EHHQ�GUDJJHG�LQWR�D�VSDW�WKDW�KDV�

developed with the enforcement by the European Union of its extension 

to aviation of the European Emissions Trading Scheme. Many States 

who have opposed this scheme do so on the basis that it erodes the 

protection afforded to sovereign States by Article 1. This would mean 

that the Scheme would be applicable, for example, to an American car-

ULHU¶V�ÀLJKW�IURP�1HZ�<RUN�WR�/RQGRQ�DOO�WKH�ZD\��FRYHULQJ�LQWHU�DOLD�

HPLVVLRQV�UHOHDVHG�RYHU�$PHULFDQ�DLUVSDFH�ULJKW�WKURXJK�WKH�ÀLJKW�RYHU�

other territorial airspace before entering European airspace. Detractors 

RI�8QLRQ¶V�(PLVVLRQV�7UDGLQJ�6FKHPH� �(8�(76��� claim that this is 

extra territorial application of European law.

The other example of extra territorial application is applied in the 

8QLWHG�6WDWHV�SDUWLFXODUO\�LQ�WKH�¿HOG�RI�DQWLWUXVW�OHJLVODWLRQ��,Q�VHYHUDO�

LQVWDQFHV��WKH�8QLWHG�6WDWHV�KDV�FRQWUROOHG�RU�LQÀXHQFHG�DFWLYLWLHV�RF-

curring outside its borders which are calculated to harm the environ-

ment. The United States has also used trade and investment measures 

WR�LQÀXHQFH�WKH�FRQGXFW�RI�RWKHU�6WDWHV��)RU�H[DPSOH��GXULQJ�WKH�����V��

Congress drew a link between the human rights record of China with 

most-favoured nations treatment of the World Trade Organization.  In 

every instance of extra territorial jurisdiction, there are two issues to 

EH�FRQVLGHUHG��WKH�¿UVW�LV�ZKHWKHU�WKH�6WDWH�RU�JURXS�RI�6WDWHV�KDV�WKH�

authority to exercise extra territorial jurisdiction; and the second is, 

whether the exercise of that authority reasonable (taking into consider-

DWLRQ�WKH�ODZ�FRQFHUQHG�DQG�WKH�SRWHQWLDO�IRUHLJQ�SROLF\�FRQÀLFWV��

In the other hand, as to the scope of sovereignty, open skies agree-

ments, illustrate how new international law rules can lead to third par-

teis intervening in the territory and/or jurisdiction of a state. Hence, a 

new open skies policy shows that the unintended result can be that the 

VRYHUHLJQW\�RI�D�VWDWH�FDQ�EH�VLJQL¿FDQWO\�DIIHFWHG�E\�LQWHUQDWLRQDO�DU-

rangements.  A new “Open Skies” policy had provisions designed to 

ease restrictions on commercial aviation. In the United State, for free-

dom of the air purposes, the relevant provisions included open entry 

on all routes to and from the United States, unrestricted capacity and 

frequency on all routes, and no restrictions as to intermediate stops. The 

����7KH�(XURSHDQ�8QLRQ��E\�'LUHFWLYH���������(&�
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8QLWHG�6WDWHV�VLJQHG�WKH�¿UVW�2SHQ�6NLHV�DJUHHPHQW�ZLWK�WKH�1HWKHU-

ODQGV�LQ�6HSWHPEHU�������$V�RI�������HLJKW�PHPEHUV�RI�WKH�(XURSHDQ�

Union (EU) had entered into Open Skies agreements with the United 

States. In addition to the opening up of national airspaces through the 

XVH�RI�DLU�WUDI¿F�DJUHHPHQWV�VXFK�DV�2SHQ�6NLHV��RWKHU�UHDOLWLHV�DUH�IRUF-

ing changes in the way states view absolute control over their national 

airspaces. The booming growth in civil Aviation over the last several 

decades has led to innovative attempts by states to solve their airspace 

capacity problems. In several ways, these ideas will directly impact the 

ability of states to control their national airspaces.�� 

��� 7KH�LQÀXHQFH�RI�XQLYHUVDO�YDOXHV

This part of the exercise assesses the reason given for subjecting 

VRYHUHLJQW\�WR�LQWHUQDWLRQDO�ODZ�H[DPLQHV�WKH�LQÀXHQFH�LQ�WKLV�UHJDUG�

of universal values such as peace and security, preservation of the ba-

sic living standards. Traditionally, universal values of internasional 

air transport can found on the Preambule of Chicago Convention as 

bellow:��

WHEREAS the future development of international civil aviation 

can reatly help to create and preserve friendship and understanding 

among the nations and peoples of the world, yet its abuse can become a 

threat to the general security; and

WHEREAS it is desirable to avoid friction and to promote that co-

operation between nations and peoples upon which the peace of the 

world depends;

THEREFORE, the undersigned governments having agreed on cer-

tainprinciples and arrangements in order that international civil Avia-

tion may be developed in a safe and orderly manner and that interna-

tional air transport services may be established on the basis of equality 

of poportunity and operated soundly and economically; 

The traditional civil aviation should never be consider as something 

apart from the pressing problems of world political and economic strife 

����,Q�-XQH�������WKH�)HGHUDO�$YLDWLRQ�$GPLQLVWUDWLRQ�UHOHDVHG�D�WHQ�\HDU�2SHUDWLRQDO�

Evolution Plan (OEP) to dram atically change the way the United States controls its 

national airspace.
����7KH�3UHDPEXOH�RI�&RQYHQWLRQ�RQ�,QWHUQDWLRQDO�FLYLO�$YLDWLRQ��&KLFDJR��������
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or cooperation.��� Author agree with Erwin von den Steinen, the Pream-

ble did not fully address: the ideas of competition and consumer ben-

H¿W�WKDW�KDYH�EHFRPH�WKH�FHQWUDO�IHDWXUH�RI�PRUH�UHFHQW�SROLF\�GHEDW��

,Q�WKH�RWKHU�KDQG��WRGD\¶V�JOREDOL]DWLRQ�HPSKDVL]HV�FRPSHWLWLRQ�UDWKHU�

than the monopolies or the exclusive franchising that the imperialists 

practiced.�� 

The traditional concept of sovereignty, the power of states to regu-

late their internal affairs without foreign interference, has been evolv-

ing for centuries. The present global economy has sparked a debate 

about the evolution of airspace sovereignty and continues to place great 

pressure on leading states to develop new ideas about sovereignty over 

DLUVSDFH�LQ�RUGHU�WR�NHHS�SDFH�ZLWK�WKH�ZRUOG¶V�HFRQRPLF�JURZWK��7KH�

development of international air law, especially air transport policy, is 

being increasingly shaped not only by considerations of the peace of 

the world depends, but also by other universal values such as free trade, 

FRPSHWLWLRQ�DQG�FRQVXPHU�EHQH¿W��

5. Duties of states

7KH�GRFWULQH�RI�QDWLRQDO�DLUVSDFH�VRYHUHLJQW\��VDQFWL¿HG�LQ�WKH�&KL-

cago Convention as the juridical predicate for government control of 

WKH�ZRUOG�DLUOLQH�LQGXVWU\�IRU�RYHU����\HDUV��,QWHUQDWLRQDO�DYLDWLRQ�GH-

regulation signs of a perceptible transition, which has recently gathered 

pace, from a state-dominate system toward future private governance 

of the international airline industry.���'HVSLWH�WKH�HQGXULQJ�µVSHFL¿FLW\¶�

of the Chicago system��, initiatives such as US airline deregulation, the 

open skies program, and the EC single aviation market, have begun a 

��  John C. Cooper, The Proposed Multilateral Agreement on Commercial Right in 

,QWHUQDWLRQDO�&LYLO�$LU�7UDQVSRUW��7KH�-RXUQDO�RI�$LU�/DZ�DQG�&RPPHUFH��9ROXPH�����

1XPEHU����������S������
��  Erwin von den Steinen, National Interest and International Aviation, Kluwer Law 

,QWHUQDWLRQDO��7KH�1HWKHUODQV��������S�����
����%ULDQ�)��+DYHO��S�����
����0LFKDHO�*��)ROOLRW�LQ�%ULDQ�)��+DYHO�XVHV�WKH�WHUP�µVSHFL¿FLW\¶�DQG�µXQLYHUVDOLW\¶�

to describe two opposing principles at work in the international air transport system; 

H[SUHVVLRQV�RI�VXSUDQDWLRQDO�WHQGHQFLHV�DSSO\�WKH�SULQFLSOHV�RI�µXQLYHUVDOLW\¶��WKH�(X-

URSHDQ�&RPPXQLW\¶V�OLEHUDOL]DWLRQ�SROLF\�EHLQJ�WKH�SURWRW\SLFDO�LQVWDQFH���ZKLOH�H[-

pressions of national tendencies (the zero-sum strategies of the bilateral system) apply 

WKH�SULQFLSOH�RI�µVSHFL¿FLW\¶��6HH�0LFKDHO�*��)ROOLRW��/D�&RPPXQDXWH�(FRQRPLFTXH�

(XURSHHQQH�HW�/H�7UDQVSRUW�$HULHQ�����5��)5��'��$HULHQ����������������
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JUDGXDO�GLVSOHFHPHQW�RI�WKH�VWDWH¶V�SULPDU\�UROH�LQ�WKH�LQWHUQDWLRQDO�DLU-

line industry in favor of independent management and the market sys-

WHP��$V�DLUOLQH�UHFHLYH�JUHDWHU�DXWRQRP\�WR�GH¿QH�WKHLU�PDUNHW�WKURXJK�

IUHHGRP�WR�SULFH��WR�GHWHUPLQH�FDSDFLW\��DQG�WR�HQWHU�VSHFL¿F�FLW\�SDLU�

routes, these governments are seeking to replace a priori state control 

with the supervision of the market a posteriori trough competition pol-

icy, and (in the EU) by rolling back traditional ownership stakes in so-

FDOOHG�µÀDJ¶�FDUULHUV��� 

6. The role of international institutions

This section examines the queation of the role of international insti-

tutions in implementation and supervision of rules of international law. 

Recently, many international organizations interfere the domestic af-

fairs of developing countires. For example, Ross P. Buckley states that 

GHYHORSLQJ� FRXQWULHV� LQ�¿QDQFLDO� GLI¿FXOWLHV� URXQWLQHO\� HQWHU� LQWR� DU-

rangements with the International Monetery Fund.�� Such arrangements 

reduce the economic sovereignty of the developing country markedly.

Especially in the internatinal air law, much has been written about 

the extent to which integration has produced a cumulative and irrevers-

ible transfer of policy competencies from nation states to the interna-

tional organization, like European Union. Europeanisation may, for in-

stance, mean the convergence of national policy styles and European 

policy processes.�� Europeanisation may also be interpreted as the trans-

fer of power from national governments to supranational institutions.�� 

7KH�WHUP�³VXSUDQDWLRQDO´�GHULYHV�IURP�WKH�VHPLQDO�ZRUN�RI�+DVV��������

and refers to a body whose laws are above those of the nation state in 

the area of its competence.��

&KLFDJR��'HFHPEHU�������WKH�GHOHJDWHV�WR�D�QHZ�JOREDO�DLU�WUDQVSRUW�

FRQIHUHQFH�KDYH�FUDIWHG�D�SURSRVHG�PXOWLODWHUDO�µRSHQ�VNLHV¶�DJUHHPHQW�

that would supersede the mercantilist Chicago Convention, originally 

��  Brian F. Havel, log., cit.
����5RVV�3��%XFNOH\��RS���FLW���S������
��  Wessel in Thoman C. Lawton, Governing the Skies: Condition for the Europeanisa-

WLRQ�RI�$LUOLQH�3ROLF\��-RXUQDO�3XEOLF�3ROLF\��9RO������1R����-DQ�±�$SU����������S�����
��  Ibid���S�����
��  Ibid., See E. B. Hass, The Writing of Europe: Political, Social, and Economic 

)RUFHV�������±�������/RQGRQ��6WHYHQV�	�6RQV�������
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VLJQHG�������7KH�QHZ�GLVSHQVDWLRQ�ZRXOG�WUDQVIRUP�FRPPHUFLDO�DFFHVV�

WR�WKH�ZRUOG¶V�DLUVSDFH��HOLPLQDWH�WKH�JRYHUQPHQW�GRPLQDWLRQ�RI�URXWHV��

prices, and market access that has limited the network expansion of the 

ZRUOG¶V�DLUOLQHV�IRU�PRUH�WKDQ����\HDUV��$V�SDUW�RI�WKH�HIIRUW��WKH�GHOHJDWHV�

KDYH�SURSRVHG�HVWDEOLVKLQJ�WZR�µVXSUDQDWLRQDO¶�LQVWLWXWLRQV�WR�PRQLWRU�

international airline competition, on Open Skies Commission and on 

International Court of Air Transportation. The Commission and Court, 

applying a new code of international competition law, would exercise 

exclusive supervision over the legal relations between private citizens, 

between citizens and sovereign states, and between sovereign states, 

in connection with the operation of international air transport routes. 

Accordingly, for example, a United State airline seeking to merge with 

D�(XURSHDQ�8QLRQ�DLUOLQH�FRXOG�¿QG�WKH�SURSRVHG�GHDO�EORFNHG�E\�WKH�

Open Skies Commission as anticompetitive, but would have a right of 

appeal to the international court of air transportation. Decisions of the 

Commission and Court would have the status of domestic law within 

HDFK�FRQWUDFWLQJ�SDUW\¶V�MXULVGLFWLRQ�DQG�QR�IXUWKHU�GRPHVWLF�DSSHDOV�RU�

challenges would be allowed. To facilitate this regime, private citizens 

would be granted standing before the Commission and the Court, The 

United States delegation has demurred; in its view, the United States 

Constitution precludes the assignment of obligatory adjudicative pow-

ers over private party relationships – and possibly even over the sover-

eign actions of the United States itself – to supranational tribunals and 

judges.  

7. Procedures for settlement of Disputes

Supranationalizing disputes settlement in the plurilateral, in particu-

lar, is likely to generate a sustainable body of case law and norm cre-

ation. Moreover, it is virtually axiomatic that a respected international 

tribunal, steadfast in its jurisprudence, can gain legitimacy through its 

processes of adjudication or appelate review. Such has been the recent 

experience of the European Court of Justice and of the Appellate Body 

of the WTO, two examples of supranational radicalism that have settled 

into uncontested roles as powerful non-state adjudicators. The WTO 

applies more pressure on state than past incarnations of supranational 

adjudication through appellate review and also by creating a reserve 

consensus rule that upholds arbitral or apellate decisions unless the 
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membership votes by consensus  (unanimity) to reject them. Gener-

ally speaking, rules made ‘within the institutional framework of an or-

JDQL]HG�FRPPXQLW\¶�DUH�PRUH�OLNHO\�WR�ELQG��DQG�WR�FRQWULEXWH�WR�UXOH�

coherency and legitimacy, than rules that merely ‘ad hoc agreements 

EHWZHHQ�SDUWLHV¶�PDGH�RXWVLGH�WKDW�FRPPXQLW\�±�WKH�ODWWHU�UHÀHFWLQJ�WKH�

preferred dispute settlement mechanism adopted under Chicago system 

bilateral air services agreements.

Accordiing to Stephen M. Shrewsbury, open sky efforts demon-

strates that factors beyond state interests in maintaining complete sov-

ereignty over national airspace are slowly drawing states away from the 

&KLFDJR�&RQYHQWLRQ¶V�DEVROXWH�VRYHUHLJQW\�IRUPXOD��,Q�WKH�SDVW�WKHVH�

forces were primarily economic and will continue to be driving force 

IRU�FKDQJH��1RQHWKHOHVV��JLYHQ�WKH�JURZWK�LQ�DLU�WUDI¿F��DQ�XQGHUO\LQJ-

QHHG�IRU�HI¿FLHQF\�DQG�DLU�VDIHW\�KDYH�DGGHG�WR�WKH�PRPHQWXP�WRZDUGV�

change – a change resulting in the continuing erosion in the absolute 

airspace sovereignty doctrine.�� Single sky or single aviation market is 

proff of that.

IV. “TEORI KEDAULATAN NUSANTARA” AND THE APLICA-

TION OF INDONESIA SOVEREIGNTY OVER AIRSPACE

,QGRQHVLDQ�$FW�1R����SUS�������RQ� ,QGRQHVLDQ�ZDWHUV� FOHDUO\�GH-

clared that Indonesian include three dimension, which is land, water 

and air. Through this provision, Indonesia consider itself as having sov-

ereignty over its land, water as well as air territory.�� It follows from the 

above that Indonesia declared the unity of its land and waters through 

the principle of archipelagic state. Ii its dissertation, Priyatna submitted 

that the delimitation of air territory following the delimitation of waters 

territory below is acceptable.the determination of territorial sea water-

ways around every island resulted in disintegration of air sovereignty 

DFFRUGLQJ�WR�FHUWDLQ�FRQ¿JXUDWLRQ�GLFWDWHG�E\�WKH�DPRXQW�RI�LVODQGV��,Q�

VXFK�FDVHV��LW�ZLOO�EH�YHU\�GLI¿FXOW�RU�DOPRVW�LPSRVVLEOH�WR�GHWHUPLQH�

which one is Indonesian air sovereignty and which one is free air terri-

tory. This circumstaces further resulted in the disturbance of the integ-

����6WHSKHQ�0��6KUHZVEXU\��RS���FLW���S������
����3UL\DWQD�$EGXUUDV\LG��RS��FLW���S������
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rity of air territory with all of its consequences. Based on these reasons, 

Priyatna Abdurrasyid introduced Teori Nusantara� IRU�,QGRQHVLD¶V�DLU-

space, as the unifying theory of land and waters territory of Indonesia.��

Priyatna conducted research based on existing international law 

doctrine as well as customary international law on the matter, which 

include doctrine of necessity and doctrine of right of self-preservation. 

The relation of customary international law and international law prin-

ciples draws what was provided within Article 1 of the Chicage Con-

YHQWLRQ�������6LPLODU�WR�6FKXEHUW��LW�VHHPV�WKDW�3UL\DWQD�$EGXUUDV\LG�

was re-emphasises that state powers with regard to security and na-

tional defense are “the core elements of sovereignty”.

The core relationship between the doctrine of necessity and doctrine 

of right of self-preservation can be found in the military aspect and spe-

cial aspect of archipelagic state principles. According to Priyatna, the 

importance of the doctrine is that it preserve state sovereignty towards 

territorial sovereignty and national security. These doctrine was put as 

main basis of the theory of kedaulatan Nusantara. Doctrine of neces-

sity and doctrine of right of self-preservation�ZHUH�XVHG�WR�MXVWL¿HG�WR�

preserve certain condition to eliminate possibility of threats.�� The rec-

ognition of Indonesia air space through the doctrine of kedaulatan Nu-

santara was underpinned by philosophical considerations between the 

theory of Kerukunan and Haley theory. Those considerations in fact can 

be accepted by the recognition of airspace within specialized national 

$FW��,QGRQHVLDQ�DFW�1R����<HDU������RQ�$YLDWLRQ��� 

Thus, this paper agues that there is a continuing trend away from 

the absolute airspace sovereignty regime towards something less. The 

recent airspace sovereignty applied in liberalization era in aviation ser-

vices. It is submitted that preservation theory cannot be sustained in air 

space sovereignty doctrine. This paper asserts that the new paradigm�� 

��  Ibid��S������
��  This doctrine is different from the “self defence” doctrine that provided in the Ar-

WLFOH����81�&KDUWHU��
��  Airspace sovereignty has not been regulated in the previous aviation act.
��  The changes of paradigm of international air transport was written by many experts. 

See Daniel M. Kasper, Deregulation and Globalization: Liberalizing International 

Trade in Service��0DVVDFKXVHWWV��%DOLQJHU�3XEOLVKLQJ�&RPSDQ\��������S������$OVR�5X-

wantissa Abeyratne, Liberalization of Trade in Air Transport Services, The Journal of 
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of international air transport drives Indonesia towards the release of 

VRPH�DVSHFWV�RI�,QGRQHVLD¶V�DLUVSDFH�VRYHUHLJQW\�GRFWULQH�

V. THE NEW CONCEPTION OF INDONESIA AIRSPACE SOVER-

EIGNTY

What has become clear in the last few decades is that the eco-

nomic aspects of airspace sovereignty have dominated change, or 

the lack thereof, in the international air sovereignty regime. Such is 

WKH�FDVH�ZLWK� ,QGRQHVLD�DLUVSDFH�VRYHUHLJQW\�� WKDW�DW� WKH�HQG�RI������

implemented ASEAN Single Aviation Market (ASAM) together with 

the other ASEAN Member States. Indonesia has been signed the three 

agreements of the cornerstones of ASAM, i.e. ASEAN Multilateral 

Agreement on the Full Liberalization of Air Freight Services (ASEAN 

0$)/$)6��GHQJDQ���SURWRFRO��ASEAN Multilateral Agreement on Air 

Services��$6($1�0$$6��GHQJDQ���SURWRFRO��DQG�ASEAN Multilateral 

Agreement on the Full Liberalization of Passenger Air Service (ASEAN 

0$)/3$6�� GHQJDQ� �� SURWRFRO��$6$0�ZLOO� LQYROYH� LPSOHPHQWDWLRQ�

of changes in airspace structures and control procedures, especially in 

ASEAN region. Related to this, author agreed with Peter Haanappel 

argues that transformation of sovereignty in the air is not really occur-

ing, what seems to be happening is an evolution in the role of national 

sovereignty.�� 

The evolution of national airspace sovereignty implementation 

needs the new conception for better integration of security aspects in 

DLU�WUDI¿F�PDQDJHPHQW�WKURXJK�EHWWHU�LQWHJUDWLRQ�DQG�KDUPRQL]DWLRQ�RI�

procedures and technologies and better coordination between all stake-

holders, including military ones. therefore, the author considers that the 

conception of Indonesia airspace sovereignty that were solely based 

on doctrine of necessity and doctrine of right of self-preservation, as 

Priyatna Abdurrasyid, less relevant today. The author argues that In-

donesia should arranges the new conception of maintaining airspace 

sovereignty that afford protection of the national interest both of the 

:RUOG�,QYHVWPHQW��S������
����3HWHU�+DDQDSSHO��7KH�7UDQVIRUPDWLRQ�RI�6RYHUHLJQW\�LQ�WKH�$LU�����$LU�	�6SDFH�

/DZ��������S������	�����
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security and economic advantages. The new conception of Indonesia 

airspace sovereignty not only based on doctrine of necessity and doc-

trine of right of self-preservation, but also needs to be based on the 

conception of Indonesian economy, that is regulated in Article 33 of 

the Constitution of Indonesia. Based on this provision, the ‘domination 

RI�VWDWH¶�RYHU�WKH�QDWXUDO�UHVRXUFHV�RI�,QGRQHVLD�VKRXOG�EH�EDVHG�RQ�WKH�

principles of WRJHWKHUQHVV��HI¿FLHQF\�ZLWK� MXVWLFH��FRQWLQXLW\��HQ-

YLURQPHQWDO�SHUVSHFWLYH��VHOI�VXI¿FLHQF\��DQG�NHHSLQJ�D�EDODQFH�

in the progress and unity of the national economy.�� Jimly Asshid-

diqie states that in the globalization era required constitutional market 

economy system, that is build following the logic of economy market, 
but is limited by Constitution. This system offers a middle way i.e. (1) 

D� UHTXLUHPHQW�RULHQWHG� WR� D�PDUNHW�ZLWK� HPSKDVLV� RQ� HI¿FLHQF\� DQG�

FRPSHWLWLRQ�ZLWK�����QHFHVVLW\�RI�WKH�H[LVWHQFH�RI�WKH�VXSUHPH�V\VWHP�

as control and driving equitable economic progress and encourage the 

development of cooperation orientation.�� 

As a follow of re-conception of Indonesia airspace sovereignty, au-

thor agues the need for reconstruction of international air law of Indo-

nesia. Author agreed with Chia Jui Cheng, Chairman of The Asian In-

stitute of International Air and Space Law, the content of ‘international 

DLU�ODZ¶�DV�µD�YDVWO\�PRUH�FRPSOH[�V\VWHP�RI�ODZ�L�H��LQWHUQDWLRQDO�SXE-

lic law, private international law, and rules emanating from municipal 

law. Public law norms regulate the airspace, as well as air navigation, 

DLU�WUDI¿F��DYLDWLRQ�VHFXULW\��WKH�,QWHUQDWLRQDO�&LYLO�$YLDWLRQ�2UJDQL]D-

tion, and international air transport services. Private law rules govern 

the liability regime of the international air carrier, product liability in 

aviation, surface damage and collisions, insurance assistance, and sal-

vage. And aspects of municipal constitutional law, administrative law, 

FLYLO� ODZ��SURFHGXUH��FRPPHUFLDO� ODZ��DQG�FULPLQDO� ODZ�¿OWHU� WKURXJK�

these public and private regime of law. Related to the this dicipline of 

law, author states the need for re-arrangement public, private and mu-

nicipal law of international air law of Indonesia. International air law of 

����$XWKRU�DVVHUWV�WKDW�WKH������&RQVWLWXWLRQ�RI�6WDWH�RI�7KH�5HSXEOLF�RI�,QGRQHVLD�KDV�

not been regulated airspace sovereignty explicitly. The recognation of the airspace 

VRYHUHLJQW\�H[SOLFLWO\�QHHGV�WR�EH�GRQH�LQ�WKH�IXWXUH�DPHQGPHQWV�RI�WKH������&RQVWL-

tution of State of The Republic of Indonesia.
����-LPO\�$VVKLGGLTLH��.RQVWLWXVL�(NRQRPL��.RPSDV��-DNDUWD�������S������
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Indonesia still happens to overlap the rules and rechtsvacuum. Indone-

VLDQ�$FW�1R����<HDU������RQ�$YLDWLRQ�UHJXODWHG�PDQ\�DVSHFWV�RI�SXEOLF��

private and municipal constitutional law. 

VI. CONCLUSION 

Globalization and liberalization of international air transport are 

causing a great number of challenges for the conception of airspace 

sovereignty. Even so, transformation of sovereignty in the air is not re-

ally occuring, what seems to be happening is an evolution in the role of 

national sovereignty. The substance of airspace sovereignty in the in-

ternational air law today differs from that of the early birth conception. 

7KH�DLUVSDFH�VRYHUHLJQW\�KDV�D�QHZ�SHUFHSWLRQ�DQG�LV�PRUH�TXDOL¿HG��

but this does not constitute a new paradigm. In these respects, Indone-

sia should arranges the new conception of maintaining airspace sover-

eignty that afford protection of the national interest both of the security 

DQG�HFRQRPLF�DGYDQWDJHV��7KH�DPHQGPHQW�RI�WKH������&RQVWLWXWLRQ�RI�

State of The Republic of Indonesia that recognize the airspace sover-

eignty explicitly needs to be done in the future.
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