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Abstract 
 

Fisheries practice using trawl and seine nets in Indonesia are still numerous since fishermen 

round that it will yield much more. However, the practice also threatens the life of small and 

young fishes as well as destroys the coral reef. The government then issued the regulation 

namely the Regulation of Minister on Marine Affairs and Fishery Number 2/Permen-KP/2015 

about the Prohibition of Trawl and Seine Nets Usage, which apply to the whole area of 

fisheries in Indonesia. It was one of the efforts by the Government of the Republic of 

Indonesia in conserving its marine ecosystem. The aim of this study was to evaluate the 

application of regulation to prohibit the trawl and seine nets usage based on sustainable 

marine preservation principle. This study was a doctrinal research applying case approach 

and statute approach. The study was held on several regions in Indonesia where the 

regulation has been enforced. The findings then elaborated with legal sources, such as Act 

number 32 year 2009 about Environment Conservation and Management, Act number 31 year 

2004 about Fisheries, and Regulation of Minister of Marine and Fishery Number 2/Permen-

KP/2015 as primary legal sources. The secondary legal sources used were journals, articles, 

and other relevant sources. The result showed that there is a need to establish a model for 

ideal implementation of the regulation based on sustainable marine preservation principle in 

order to conserve the marine environment as well as to increase the welfare of traditional 

fishermen. 
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I. INTRODUCTION  

 
Fisheries   practice   using   trawl   and   seine   nets   in   

Indonesia   are   still   numerous   since   fishermen   found   that   it  
will   yield   much   more.   However,   the   practice   also   threatens   
the   life   of   small   and   young   fishes   as   well   as   destroys   the   
coral   reef.   Therefore,   the   government   of   Indonesia,   through  
the   Minister   of   Marine   Affairs   and  Fisheries,  release  a  regula- 



���Volume 14 Number 3 April 2017

The conservation of marine ecosystem from trawl usage...

tion to prohibit the use of trawl and seine nets. The released of Minis-

WHULDO�'HFUHH�RI�0DULQH�DQG�)LVKHULHV�1XPEHU���3HUPHQ�.3������RQ�

Trawl Usage Prohibition has set a pro and contra in the community 

on many aspects, such as legal, economic, social, and cultural. From 

legal point of view, the release of the Ministerial Decree was a means 

of marine resources protection and conservation. However, from the 

economic point of view, the establishment of the regulation is causing a 

GHFUHDVH�LQ�WUDGLWLRQDO�¿VKHUPHQ¶V�ZHOIDUH��7KH�\LHOG�RI�WUDGLWLRQDO�¿VK-

HUPHQ�EHFRPHV�UHGXFHG�EHFDXVH�WKH\�RQO\�XVH�D�VLPSOH�DQG�VDIH�¿VKLQJ�

gear, which do not endanger the marine ecosystem sustainability. On 

WKH�RWKHU�KDQG��WKH�ELJ�¿VKHULHV�LQGXVWULHV�JDLQHG�PXFK�PRUH�KDUYHVW�

due to the trawl usage, as well as threatened the conservation of the 

HFRV\VWHP��,W�ZRXOG�ODWHU�FDXVH�SRYHUW\�WR�WKH�¿VKHUPHQ�FRPPXQLW\�DV�

well as the destruction of marine ecosystem. The low yield would also 

LQGXFH�KRUL]RQWDO�VRFLDO�FRQÀLFWV�DPRQJ�¿VKHUPHQ��

In fact, not all of trawl usage will endanger the marine ecosystem. 

The use of trawl in deep ocean will not pose a problem to the ecosys-

WHP��6R��WKH�SURSHU�PHWKRGV�RU�PRGHO�IRU�¿VKLQJ�LV�DFWXDOO\�UHTXLUHG��

7KHUH� DUH� WKUHH�SURSRVHG� DSSURDFK� IRU�PDQDJLQJ� WKH�¿VKHULHV��First, 

environmental conservation necessities; Second, management for eco-

QRPLF�EHQH¿W��DQG�Three��PDQDJHPHQW�IRU�ERWK�HFRQRPLF�EHQH¿W�DQG�

conservation necessities.  

The Model number Three is a management model govern by local 

regulation on Provincial level, which regulates the particular permitted 

DUHD� IRU� ¿VKLQJ�� WKH� DXWKRUL]HG�¿VKHUPHQ�� WKH� OHJDO� ¿VKLQJ� JHDU�� WKH�

XQGHU�FRQWUROOHG�¿VK�DXFWLRQ�PHWKRGV��DQG�WKH�UHJLVWHUHG�ERDW�IRU�¿VK-

ing activities. Besides, the policy model for marine management should 

emphasize on Sustainable Marine Principle so that the ecosystem can 

EH�FRQVHUYHG�DV�ZHOO�DV�WKH�ZHOIDUH�RI�WKH�¿VKHUPHQ�FDQ�EH�PDLQWDLQHG�

or augmented. 

The aim of this study was to evaluate the application of regulation 

to prohibit the trawl and seine nets usage based on sustainable marine 

preservation principle. Evaluating the implementation of regulation, it 

is also proposed the potential role of local government in provincial 

OHYHO�LQ�HQVXULQJ�WKH�¿VKHULHV�SUDFWLFH�ZKLFK�HQYLURQPHQWDO�IULHQGO\�DV�

ZHOO�DV�DGYDQWDJHRXV�HFRQRPLFDOO\�IRU�WKH�WUDGLWLRQDO�¿VKHUPHQ��
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II. METHODS

This study was a doctrinal research applying case approach and stat-

ute approach. The study was held on several regions in Indonesia where 

the regulation has been enforced. The primary legal sources used in this 

VWXG\�ZHUH�$FW�QXPEHU����\HDU������DERXW�(QYLURQPHQW�&RQVHUYDWLRQ�

DQG�0DQDJHPHQW��$FW�QXPEHU����\HDU������DERXW�)LVKHULHV��DQG�5HJX-

ODWLRQ�RI�0LQLVWHU�RI�0DULQH�DQG�)LVKHU\�1XPEHU���3HUPHQ�.3�������

The secondary legal sources used were journals, articles, books, and 

other relevant sources. The tertiary legal sources used were newspa-

SHUV��H[SHUW�RSLQLRQ��DQG�VFLHQWL¿F�GLVFXVVLRQ�RQ�VWXG\�VXEMHFWV��7KH�

data were also retrieved from structured interviews to the local authori-

WLHV��7KH�¿QGLQJV�WKHQ�HODERUDWHG�ZLWK�OHJDO�VRXUFHV��VXFK�DV�SULPDU\��

VHFRQGDU\�� DQG� WHUWLDU\� OHJDO� VRXUFHV�� %HLQJ� HODERUDWHG�� WKH� ¿QGLQJV�

then analyzed systematically, logically, and by juridical analysis

III.THE REGULATION OF TRAWL USAGE 

In international law, it is known that there are four sources of1. In-

ternational Customary Law and International Conventions are the two 

of them�. The part of the international customary law regulates the man-

DJHPHQW�RI�¿VKHULHV�LQWHUQDWLRQDOO\��,W�LV�DOVR�UXOHG�E\�ELODWHUDO��PXOWL-

lateral, and regional treaties3��,Q�������The United Nations Convention 

1� �6RXUFHV�RI� ,QWHUQDWLRQDO�/DZ�DFFRUGLQJ� WR�DUWLFOH����SDUDJUDSK� ���� ,QWHUQDWLRQDO�

Court of Justice Statute are: international conventions, international customs, gen-

HUDO�SULQFLSOHV�RI�ODZ��MXGLFLDO�GHFLVLRQV�DQG�WHDFKLQJV�RI�WKH�PRVW�KLJKO\�TXDOL¿HG�

publicists. 
���%DVHG�RQ�DUWLFOH����,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�6WDWXWH��International custom, as 

evidence of general practice accepted as law. There are two elements theory which 

become the legal basis of International Custom, i.e.: 1) The custom should be facts 

of practices or behavior commonly done or practiced by states (the evidence of mate-

ULDO�DFW������WKH�&XVWRP�KDV�DFNQRZOHGJHG�RU�DFFHSWHG�E\�WKH�JOREDO�FRPPXQLW\�DV�D�

behavior that possess a legal value (technically known as opinio juris sive necessitatis 

or opinio juris). 
3��)LVK�SURGXFHU�6WDWHV�XVXDOO\�MRLQ�WKH�¿VKHULHV�RUJDQL]DWLRQ��UHJLRQDOO\�RU�PXOWLODWHU-

ally, and therefore obey the agreement within the organization. International law rec-

RJQL]HV�WZR�W\SH�RI�OHJDO�VRXUFH��WKH\�DUH�KDUG�ODZ�DQG�VRIW�ODZ��7KH������)$2�&RGH�

of Conduct for Responsible Fisheries (CCRF) is an example of soft law.
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on the Law of the Sea�������81&/26�� indicated its concern on marine 

exploitation into regulation on determination of territory which may 

LQÀXHQFH�WKH�6WDWHV¶�ULJKWV�RQ�H[SORUDWLRQ��H[SORLWDWLRQ��QDWXUDO�DV�ZHOO�

as non-natural resources management, and States’ jurisdiction. Food 

and Agriculture Organization (FAO), as one of the international orga-

nization, also established a Code of Conduct for Responsible Fisheries 

(CCRF)���,W�ZDV�GRQH�WR�SURPRWH�D�VXVWDLQDEOH�DQG�ORQJ�WHUP�¿VKHULHV�

management by the principles and international standards for respon-

VLEOH�¿VKHULHV�DFWLYLWLHV�VWDWHG�ZLWKLQ�WKH�&RGH�

7KH�DUWLFOH���SDUDJUDSK�����RI�&&5)�VWDWHV��

“The Code is global in scope, and is directed toward members and non-

PHPEHUV�RI�)$2��¿VKLQJ�HQWLWLHV��VXE�UHJLRQDO��UHJLRQDO��DQG�JOREDO�RU-

ganization whether governmental and non-governmental and all persons 

FRQFHUQHG�ZLWK� WKH� FRQVHUYDWLRQ� RI� ¿VKHU\� UHVRXUFHV� DQG�PDQDJHPHQW�

DQG�GHYHORSPHQW�RI�¿VKHULHV��VXFK�DV�¿VKHU� WKRVH�HQJDJH�LQ�SURFHVVLQJ�

DQG�PDUNHWLQJ�RI�¿VK�DQG�¿VKHU\�SURGXFWV�DQG�RWKHU�XVHUV�RI�WKH�DTXDWLF�

HQYLURQPHQW�LQ�UHODWLRQ�WR�¿VKHULHV�´�

The CCRF is globally6� DSSOLHG� IRU� ¿VKHULHV� DFWLYLWLHV��ZKHWKHU� LW�

is inside the national jurisdiction or offshore. The Article 6 of CCRF 

VKRZHG�WKH�JHQHUDO�SULQFLSOHV�RI�¿VKHULHV�DFWLYLWLHV��WKH\�DUH��

1. Article 6 paragraph 1: The obligation of State and living aquatic 

UHVRXUFHV� XVHUV� WR� FRQVHUYH� WKH� DTXDWLF� HFRV\VWHP�� 7KH� ¿VKHULHV�

should be carried out in a responsible manner to ensure effective 

conservation and wise management of the living aquatic resources. 

��� $UWLFOH���SDUDJUDSK����7KH�PDQDJHPHQW�RI�¿VKHULHV�REOLJHG�WR�SUR-

mote the quality, diversity, and availability of marine resources in 

order to provide adequate amount for present and future genera-

tions. It applies on the context of food security, poverty alleviation, 

���81&/26������UHVXOWHG�IURP�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD�,,,�KHOG�RQ�'HFHP-

EHU������6HSWHPEHU�����
���7KH�DLP�RI�&&5)�LV�WR�DVVXUH�WKH�FRQVHUYDWLRQ�VWDJHV�DQG�WKH�HIIHFWLYHQHVV�RI�¿VK-

ing by closely consider the environmental, biological, technical, economic, social, 

and trading aspects.
6� �+DVMLP�'MDODO�� ³7KH�(PHUJHQF\�RI�7KH�&RQFHSW�RI�)LVKLQJ�(QWLWLHV��2FHDQ�'H-

YHORSPHQW�DQG�,QWHUQDWLRQDO�/DZ´��9RO�����1R����$SULO�-XQH�������������$OVR�UHDG�

'LNGLN�0RKDPPDG�6RGLN��³,QWHUQDWLRQDO�/DZ�RI�7KH�6HD�DQG�,WV�5HJXODWLRQ�LQ�,QGR-

QHVLD´��S������



���

Indonesian Journal of International Law

Volume 14 Number 3 April 2017

and sustainable development. 

��� $UWLFOH���SDUDJUDSK����6WDWHV�DUH�REOLJHG� WR�DYRLG�RYHU�¿VKLQJ�DV�

ZHOO�DV�H[FHVV�¿VKLQJ�FDSDFLW\�DQG�VKRXOG�LPSOHPHQW�D�SURSHU�PDQ-

DJHPHQW�PHDVXUHV�WR�DVVXUH�WKDW�WKH�¿VKLQJ�HIIRUW�LV�SURSRUWLRQDWH�

ZLWK�WKH�SURGXFWLRQ�FDSDFLW\�RI�WKH�¿VKHU\�UHVRXUFHV�DQG�WKHLU�VXV-

tainable utilization.

7KH�DSSOLFDWLRQ�DQG�LPSURYHPHQW�RI�HQYLURQPHQWDO�IULHQGO\�¿VKLQJ�

tools also being regulated by the CCRF in the article 6 paragraph (6) by 

means of obligation for States to formulate regulation in order to man-

age the development and usage of selective and environmental-friendly 

¿VKLQJ�WRROV�DQG�WHFKQLTXHV��7KH�6WDWHV�DOVR�DJUHHG�RQ�VHYHUDO�JHQHUDO�

principles of CCRF to be performed internationally such as: (1) the ob-

OLJDWLRQ�WR�FRQGXFW�WKH�DFW�RI�FRQVHUYDWLRQ��HVSHFLDOO\�LQ�¿VKLQJ�DFWLYL-

WLHV��DV�ZHOO�DV�WR�FDUU\�RXW�D�UHVSRQVLEOH�FRQVHUYDWLRQ������WKH�DVVXUDQFH�

of quality, diversity, and availability of marine resources for present and 

future generation which should become part of management activities; 

����WKH�SUHYHQWLRQ�RI�H[FHVVLYH�¿VKLQJ�E\�WKH�6WDWHV�DQG�WKH�DVVXUDQFH�

RI�SURSRUWLRQDWH�DQG�VXVWDLQDEOH�XWLOL]DWLRQ�RI�PDULQH�UHVRXUFHV������WKH�

SULRULWL]LQJ�RI�UHVHDUFK�LQ�GHYHORSLQJ�WKH�PDULQH�DQG�¿VKHULHV�VFLHQFH��

techniques, and its interactions towards the ecosystem as well as the 

UHDVVXUDQFH�RI�FRRSHUDWLRQ��ERWK�ELODWHUDOO\�DQG�PXOWLODWHUDOO\������WKH�

alertness approach upon conservation, utilization, and management of 

marine resources by the States; (6) the obligation to develop a selective 

DQG�HQYLURQPHQWDO�IULHQGO\�¿VKLQJ�JHDU������WKH�DWWHQWLRQ�RI�WKH�6WDWHV�

XSRQ�WKH�QXWULWLRQ�FRQWHQW�RI�WKH�¿VK�E\�WKH�WLPH�RI�FDWFKLQJ��KDQGOLQJ��

and distribution; ����WKH�HIIRUW�RI�UHKDELOLWDWLRQ�FDUULHG�RXW�E\�WKH�6WDWH�

to protect the marine resources from disruption, pollution, and quality 

GHJUDGDWLRQ�ZKLFK�FDXVHG�E\�HQYLURQPHQW�WKUHDWHQLQJ�¿VKHULHV������WKH�

DVVXUDQFH�RI�WKH�OHJDO�FRPSOLDQFH�XSRQ�WKH�¿VKHULHV�FRQWURO�������WKH�

DFW�RI�FRRSHUDWLRQ�DPRQJ�6WDWHV�RQ�FRQVHUYDWLRQ�DQG�UHVSRQVLEOH�¿VK-

eries; and (11) the assurance of decision making transparency by the 

6WDWHV�FRQFHUQLQJ�D�UHVSRQVLEOH�¿VKHULHV�

A States will be bound to a source of international law when one 

KDV�UDWL¿HG�LW��$�FRQGXFW�RI�UDWL¿FDWLRQ�ZLOO�REOLJH�WKH�6WDWH�WR�FRQIRUP�

WKH� UHJXODWLRQ� UXOHG� LQ�FHUWDLQ� LQWHUQDWLRQDO� ODZ� LW� UDWL¿HG�� ,Q�FDVH�RI�

,QGRQHVLD��D�UDWL¿FDWLRQ�RI�LQWHUQDWLRQDO�ODZ�RIWHQ�IROORZHG�E\�D�FRQ-
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VWUXFWLRQ�RI�QDWLRQDO�OHJDO�DLG�FRQFHUQLQJ�WKH�UHJXODWLRQ�LW�KDV�UDWL¿HG��

The implementation of international law into national law is based 

on Transformation Theory and Delegation Theory in international law�. 

Based on the two theories above, it is assumed that international law 

and national one are complementary. The consequence will be a re-

quired transformation stage will be applied when it concerns to imple-

mentation of international convention into national regulation. But this 

stage will not necessary when it concerns the international customs and 

general principles of law. However, it will depend on national legal 

political view on how to transform the international law into national 

regulations. 

$V�D�IROORZ�XS�RI�81&/26������UDWL¿FDWLRQ�DQG�FRPSOLDQW�RI�WKH�

&&5)��,QGRQHVLD�KDV�LVVXHG�VRPH�UHJXODWLRQV�WR�PDQDJH�WKH�¿VKHULHV�

activities throughout the country. As a conformation of international 

ODZ�� WKH�¿VKHULHV�SUDFWLFH�VKRXOG�IROORZ�WKH�REOLJDWLRQ�WR�SUHYHQW� WKH�

LOOHJDO��XQUHSRUWHG��DQG�XQUHJXODWHG��,88��¿VKLQJ�� ,OOHJDO�¿VKLQJ�KDV�

become a threat to the sustainability of marine environment worldwide, 

LQFOXGLQJ� ,QGRQHVLD��%HVLGHV� WKH� LOOHJDO�¿VKLQJ�� WKH�XVH�RI� QRQ�HQYL-

URQPHQWDO�IULHQGO\�¿VKLQJ�JHDU�DOVR�KD]DUGRXV�WR� WKH�FRQVHUYDWLRQ�RI�

PDULQH�HQYLURQPHQW��,W�LV�NQRZQ�WKDW�DURXQG������±�����V��WKHUH�ZDV�

an increase of trawl usage in Indonesia, which highly become the threat 

to the sustainability of marine ecosystem. The threat posed by trawl us-

age was due to harvesting without selection, both mature and immature 

organism. This act would endanger the organism regeneration. 

7KH�0LQLVWHULDO�'HFUHH�RI�0LQLVWHU�RI�$JULFXOWXUH�1R�����.376�

80��������KDV�GH¿QH�WKH�WUDZO�DV�D�EDJ�IRUP�QHW�SXOOHG�E\�D�PRWRU-

ERDW�DQG�HPSOR\LQJ�D�QHW�RSHQHU�FDOOHG�³EHDP´��RU�D�SDLU�RI�RWWHU�ERDUG��

or a wide net pulled by a pair of motorboat�. Trawl was recognized by 

Indonesians on many names, such as pukat harimau, pukat tarik, tang-

kul tarik, jaring tarik, jaring trawl ikan, pukat apolo, pukat langgasi, 

�  Transformation theory rooted from Dualism fathom which consider international 

law and national law are two different systems, so the transformation phase is needed. 

While the Delegation theory rooted from Monism fathom which believe that both in-

ternational and national law are one unit of law, so international law can automatically 

adopted into national law. 
�  Indonesia. Presidential Decree regarding Eradication of Trawl Usage. Presidential 

GHFUHH�QXPEHU����\HDU������
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HWF��7KH�XVH�RI�WKLV�¿VKLQJ�JHDU�LV�LQWHUQDWLRQDOO\�IRUELGGHQ�GXH�WR�WKH�

danger it posed to the ecosystem, the way it interfere the sustainable 

harvest in the future, and how it prevent a smooth regeneration of the 

marine ecosystem���7KH�KDUYHVW�RI�WUDGLWLRQDO�¿VKHUPHQ�ZKR�XVH�VPDOO�

ERDW�DQG�VLPSOH�¿VKLQJ�JHDU�ZHUH�DOVR�GHFUHDVHG��

Facing all the threat and disadvantage of trawl usage, the govern-

PHQW�RI�,QGRQHVLD�LVVXHG�WKH�3UHVLGHQWLDO�'HFUHH�1R�����\HDU������RQ�

Eradication of Trawl Usage. The three consideration applied in this is-

sue were10 :

��� %DVLF�¿VKHULHV�UHVRXUFHV�SUHVHUYDWLRQ

��� 7UDGLWLRQDO�¿VKHULHV�SURGXFW�HVFDODWLRQ

3. Social constraints prevention

The decree also regulates the phases of trawl usage eradication in 

$UWLFOH���DV�ZHOO�DV�WKH�SODQQHG�DFWLRQ�IRU�HDFK�SKDVH�LQ�$UWLFOH����7KH�

WDUJHW�RI�HUDGLFDWLRQ�DFWLRQ�ZRXOG�EH�WKH�¿QDO�DPRXQW�RI�WUDZO�WR�WKH�

number of a thousand (1000). The phases are paraphrased below: 

1. Phase One:

a. Since the date of the decree was in force until September 30th 

������WKH�HUDGLFDWLRQ�RI�WUDZO�ZDV�SXW�LQWR�DFWLRQ�JUDGXDOO\�XSRQ�

the trawl which located and operated around Java and Bali is-

lands; 

E�� %\�WKH��2FWREHU��VW�������DOO�¿VKHULHV�DFWLYLWLHV�XVLQJ�WUDZO�LQ�

waters of Java and Bali islands were prohibited; 

F�� )RU� WKRVH�¿VKHUPHQ�ORFDWHG�DQG�RSHUDWHG�DURXQG�6XPDWHUD� LV-

land, the trawl usage prohibition should take place by the date 

-DQXDU\��VW������DW�WKH�ODWHVW��

��� 3KDVH�7ZR��

6LQFH� 2FWREHU� �VW� ������ WKH� WUDZO� XVDJH� RXWVLGH� ZDWHUV� WHUULWRU\�

mentioned on Phase One will be restricted into the amount of only a 

WKRXVDQG�E\�WKH�GDWH�-XO\��VW�������

�  On a summary by JALA (Jaringan Advokasi Untuk Nelayan, Advocation Net-

work for Fishermen) which contain a writing entitled “Dampak Lingkungan Akibat 

Trawl” (Environmental Impact of Trawl), was cited on National Research Council 

�������(IIHFWV�2I� 7UDZOLQJ� DQG�'UHGJLQJ� RQ� 6HDÀRRU�+DELWDW��National Academy 

Press,Washington, DC.
10��'MRNR�7ULEDZRQR��³Hukum Perikanan Indonesia´��������S������
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7KH�LVVXH�RI�WKH�3UHVLGHQWLDO�'HFUHH�1R�����\HDU������RQ�(UDGLFDWLRQ�

of Trawl Usage was followed by the Ministerial Decree by Minister of 

$JULFXOWXUH�1R������.SWV�8P��������RQ�3KDVHV�RI�7UDZO�(UDGLFDWLRQ��

Unfortunately, the Presidential decree was based on regulation named 

Coastal Fisheries Ordonantie (Ordonansi Perikanan Pantai) (Staatsblad 

1R������\HDU��������ZKLFK�ZDV�GHFODUHG�WR�EH�REVROHWH�DFFRUGLQJ�WR�WKH�

WUDQVLWLRQDO�SURYLVLRQ�RI�$FW�1R����\HDU������RQ�)LVKHULHV��%HVLGHV��WKH�

3UHVLGHQWLDO�'HFUHH�DERYH�ZDV�VWLOO�WR�EH�WKH�PDLQ�UHIHUHQFH�RQ�¿VKHULHV�

regulation, albeit there were questions of its implementation effective-

ness. Ideally speaking, a newer legal aid should be provided in facing an 

advance threat in the present time. 

,Q� \HDU� ������ WKH� 3UHVLGHQW� WKHQ� LVVXHG� D� 3UHVLGHQWLDO� ,QVWUXFWLRQ�

1R�����\HDU������WKDW�UHJXODWHG�WKH�GHYHORSLQJ�RI�EDVLF�¿VKHULHV�FRQ-

VHUYDWLRQ�� JXLGLQJ� WKH� HQFRXUDJHPHQW� RI� WUDGLWLRQDO� ¿VKHULHV� SURGXFW�

escalation, and providing steps on possible social constraints preven-

tion. The Presidential Instruction was aiming in continuing the phases 

RI� HUDGLFDWLRQ� SURFHVV� IRU� WKH� UHVW� RI� WKH� ¿VKLQJ� JHDU�ZKLFK� XVH� WKH�

WUDZO��$V�VWDWHG�RQ�DUWLFOH���RI�WKH�LQVWUXFWLRQ��E\�WKH�GDWH�-DQXDU\��VW�

������WKHUH�VKRXOG�EH�QR�PRUH�WUDZO�XVDJH�RSHUDWLQJ�RQ�,QGRQHVLD�ZD-

ters. However, a new regulation still be needed.

$URXQG�WKH�\HDU�RI�������,QGRQHVLD�UHJXODWHG�WKH�XVH�RI�WUDZO�IRU�¿VK-

ermen on the north part of Eastern Kalimantan by the Ministerial Decree 

E\�WKH�0LQLVWHU�RI�0DULQH�DQG�)LVKHULHV�1R����\HDU������MR�0LQLVWHULDO�

'HFUHH�1R��3HU�����0HQ������RQ�3XNDW�+HOD�XVDJH�RQ�QRUWK�SDUW�RI�(DVW-

ern Kalimantan. While a year after, the government issued the Act No. 

���\HDU������RQ�)LVKHULHV�ZKLFK�LQ�DFFRUGDQFH�WR�WKH�SUHYLRXV�$FW�1R��

���\HDU�������%DVHG�RQ�WKH�$UWLFOH���SDUDJUDSK�����$FW�1R�����\HDU������

MR�$FW�1R�����\HDU������RQ�)LVKHULHV�LW�LV�IRUELGGHQ�WR�SRVVHVV��WR�WDNH�

FRQWURO��WR�EULQJ��DQG�RU�WR�XVH�WKH�¿VKLQJ�JHDU�ZKLFK�LV�GLVWXUELQJ�DQG�

harming the sustainability of marine resources in the maritime area of the 

Republic of Indonesia. It is clearly that the regulation was agreed to the 

international resolution on conserving the marine environment. However, 

LW�ZDV�LQ�FRQWUDU\�WR�WKH�UHJXODWLRQ�LVVXHG�LQ������ZKLFK�JDYH�SHUPLVVLRQ�

to use trawl in certain and limited marine area of Republic of Indonesia. 

It is shown that there is an inconsistency within the national regulation on 

¿VKHULHV��DV�ZHOO�DV�D�GLVDJUHHPHQW�RI�WKH�QDWLRQDO�ODZ�WRZDUG�WKH�LQWHU-
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national law. 

The Ministerial Decrees above is not the only inconsistency within 

the national regulation. Issuing the decree, the Minister of Marine and 

)LVKHULHV�HVWDEOLVKHG�D�GHFUHH�1R��.HS����0HQ������RQ�)LVKLQJ�*HDU�

Usage across the Territory of Fishing Management of Republic of In-

donesia. Unfortunately, the later decree still grants permission on trawl 

usage in Indonesia. The other regulations, which also permit the trawl 

usage in marine territory of Indonesia, are Ministerial Decree by Minis-

WHU�RI�0DULQH�DQG�)LVKHULHV�1R��SHU����PHQ������MR�0LQLVWHULDO�'HFUHH�

1R�����3HUPHQ�.3������RQ�)LVKLQJ�SDWK�DQG�)LVKLQJ�*HDU�3ODFHPHQW�

across the Territory of Fishing Management of Republic of Indonesia. 

The recent decree still mentions the permitted trawl usage in the terri-

tory of Indonesia and even give wider permission for trawl usage across 

Indonesia.

IV. THE PROBLEM ON IMPLEMENTING THE REGULATION

There were at least two problems on implementation of trawl usage 

regulation in Indonesia. First problem was the inconsistencies within 

the national regulations. The government has issued the regulation to 

strictly prohibit the trawl usage in Indonesia maritime area. However, 

there were still other regulations which permit the trawl usage in cer-

tain area, which become source of jealousy among provinces. The area 

which prohibited to use trawl would envy the others which permitted to 

use trawls because the difference of quantity of the yield.

$W� ¿UVW�� WKH� LPSOHPHQWDWLRQ� RI� UHJXODWLRQ� WR� VORZO\� GHFUHDVH� WKH�

amount of trawl usage was running well, but then it became ineffective 

GXH�WR�WUDZO�XVDJH�E\�LQGXVWULDO�¿VKLQJ�ERDWV��7KH�QRPHQFODWXUH�RI�¿VK-

ing gear was also manipulated into pukat ikan, pukat hela, and others.11 

Although in fact those names were still categorized as trawl. Those 

acts then endangered the sustainability of marine ecosystem because 

RI�RYHU¿VKLQJ�DQG�GDPDJLQJ�WKH�HFRV\VWHP�VRRQHU�RU�ODWHU��DV�ZHOO�DV�

WULJJHUHG�KRUL]RQWDO�FRQÀLFWV�ZKLFK�SRVVLEO\�RFFXU�DPRQJ�¿VKHUPHQ��

As described above in the National Regulation part of this paper, 

11  Ibid��S����
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there was another inconsistency. There were several regulations which 

permit the use of trawl, i.e.: The Minister of Marine and Fisheries De-

FUHH�1R��.HS����0HQ������RQ�)LVKLQJ�*HDU�8VDJH�DFURVV�WKH�7HUULWRU\�

of Fishing Management of Republic of Indonesia , The Ministerial De-

cree above is not the only inconsistency within the national regulation. 

Issuing the decree, the Minister of Marine and Fisheries established a 

GHFUHH�1R��.HS����0HQ������RQ�)LVKLQJ�*HDU�8VDJH�DFURVV�WKH�7HUUL-

tory of Fishing Management of Republic of Indonesia and Ministerial 

'HFUHH�E\�0LQLVWHU� RI�0DULQH� DQG�)LVKHULHV�1R�� SHU����PHQ������ MR�

0LQLVWHULDO�'HFUHH�1R�����3HUPHQ�.3������RQ�)LVKLQJ�SDWK�DQG�)LVK-

ing Gear Placement across the Territory of Fishing Management of 

Republic of Indonesia. Both Decrees showed that there was a limited 

permission on trawl usage, and become wider permission in the latter 

decree. 

7KHUH�DUH�GLVDGYDQWDJH�RI�SHUPLWWHG�XVH�RI�WUDZO�IRU�¿VKLQJ��'HVSLWH�

the posed threat to the marine ecosystem, the trawl usage also interfere 

WKH� DWWHPSW� RI� WUDGLWLRQDO�¿VKHUPHQ� WR� FDWFK� WKHLU� \LHOG��7UDZO� XVXDOO\�

RZQHG�E\�D�ZHDOWK\�DQG�PRGHUQ�¿VKHUPHQ�RU�DQ�LQGXVWULDO�¿VKHU\��GXH�WR�

the high price of trawl and the high capacity of yielding. Thus, there hap-

SHQHG�VXFK�DQ�XQKHDOWK\�FRPSHWLWLRQ�EHWZHHQ�WKH�WUDGLWLRQDO�¿VKHUPHQ�

DQG�WKH�ZHDOWK\�¿VKHUPHQ�RU�LQGXVWULHV��

It was not only in the substance that the disagreement was found, 

but also among one and another regulation which are not in parallel. 

Development of regulation should follow the principle of “lex superi-

ory derogat lex inferiory”. So it is understood that a Ministerial Decree 

should follow what has been regulated on the Presidential Decree be-

cause the Ministerial Decree has lower level on legislation hierarchy 

compare to the Presidential Decree. The Ministerial Decree should re-

fer to the Presidential Decree on related matters and disallow to be in 

contrary. 

It is also mentioned in the Stuffenbau theory that legislations pos-

sess a hierachy. The theory required that the higher level of legisla-

tion should become the basic norm (grundnorm) for the lower one and 

the lower regulations should not be contrary to the higher legislation��. 

����$NKPDG�6ROLKLQ��³Politik Hukum Kelautan dan Perikanan (Isu, Permasalahan dan 

Telaah Kritis Kebijakan)” ��������S�����
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Therefore, the ministerial decree should have been referred to the Presi-

dential decree and should have not ruled the trawl usage in an opposite 

way.

7KH�LVVXH�RI�UHJXODWLRQV�WKDW�FRQÀLFWV�RQH�DQRWKHU�ZDV�QRW�ZLWKRXW�

any consideration. It was a dilemma on the use of pukat hela (a kind 

of trawl) in Indonesia, especially in the northern part of East Kaliman-

tan (recently known as a province, North Kalimantan). The regulation 

was issued particularly for this region to permit limited usage trawl to 

HQVXUH�WKH�ZHOIDUH�RI�WKH�ORFDO�¿VKHUPHQ�E\�ZLGH�UDQJH�XWLOL]DWLRQ�RI�

marine resources. The regulation was applied only and restricted on 

the north part of Eastern Kalimantan, which located near the border of 

eastern Malaysia. Based on the Decrees, the trawl usage was limited, 

evaluated, and reported annually by the Director General to the Minis-

ter of Marine and Fisheries. 

It is important to recognize that trawl usage across Indonesia wa-

WHUV�WHUULWRU\�ZDV�VR�ZLGH��VR�DV�D�¿VKHU\�H[SHUW��3URI��$UL�3XUED\DQWR��

should describe the widespread of trawl usage in Indonesia as below13 

: (1) Malacca strait (pukat apolo, pukat layang, mini trawl, lampara 

dasar, dogol berpalang/berpapan, cantrang berpapan/berpalang��¿VK-

QHW�������.DULPDWD�VWUDLW�DQG�6RXWK�&KLQD�6HD��pukat ikan, pukat udang, 

lampara dasar, dogol berpapan, lampara dasar berpapan); (3) Java 

Sea (arad, jaring WCW, dogol berpapan, cotok, garuk kerang, payat 

alit, krakat, mini beam trawl, arad berpalang, arad berpapan, catrang 

berpapan, lampara dasar berpapan, lampara dasar berpalang, mini 

trawl, andu�������0DNDVVDU�VWUDLW��)ORUHV�6HD��DQG�7LZRUR�VWUDLW��lampa-

ra dasar, katrol/rengreng, mini trawl, padderen, dogol berpapan, dogol 

berpalang�������6HUDP�VHD��7RPLQL�ED\��6XODZHVL�VHD��DQG�3DFL¿F�RFHDQ��

Bintuni bay (pukat udang, pukat ikan, dogol, lampara); (6) Arafura sea, 

Aru sea and Banda sea (pukat udang, pukat ikan��� ����+LQGLD� RFHDQ�

(pukek osok, pukat ulur, pukat ikan, lampara dasar).

$�VFLHQWL¿F�GLVFXVVLRQ�FRQFHUQLQJ�WKH�OHJLVODWLRQ�FRQVWUXFWLRQ�ZLWK�

Muchsan, was held in the Faculty of Law Gadjah Mada University and 

cited on Djoko Wahju Winarno’s thesis that there are two legislation 

construction based on their basic reasoning, they are:��  

13  Ibid��SS��������
��� �0XFKVDQ� �VFLHQWL¿F�GLVFXVVLRQ�RQ����)HEUXDU\������DW�)DFXOW\�RI�/DZ�*DGMDK�
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1. Absolute legislation, which built based on the lack of legislation 

(vacuum of legislation) or even put aside the existing legislation 

because the new one will be more advantageous. 

��� 5HODWLYH� OHJLVODWLRQ��ZKLFK�EXLOW�EDVHG�RQ� WKH�IUHHGRP�RI�JRYHUQ-

ment authority (vrije bestur).

For the case of the issue of Ministerial Decree by Minister of Ma-

ULQH�DQG�)LVKHULHV�1R����\HDU������MR�0LQLVWHULDO�'HFUHH�1R��3HU�����

0HQ������RQ�3XNDW�+HOD�XVDJH�LQ�QRUWKHUQ�SDUW�RI�(DVW�.DOLPDQWDQ��WKH�

JRYHUQPHQW�RI�,QGRQHVLD�ZDV�EDVHG�RQ�WKH�¿UVW�UHDVRQLQJ��WKH�DEVROXWH�

legislation, for the legislation construction. The government with belief 

that the legislation would provide protection to the welfare of tradition-

DO�¿VKHUPHQ�WRRN�WKLV�DFW��,Q�DGGLWLRQ��WKH�OHJLVODWLRQ�ZRXOG�ODWHU�EULQJ�

SHDFH�DQG�VROXWLRQ�XSRQ�WKH�FRQÀLFW�DQG�VRFLDO�FRQVWUDLQWV�FRQFHUQLQJ�

WKH�ZLGH� JDS� EHWZHHQ� WKH� WUDGLWLRQDO� ¿VKHUPHQ� DQG� WKH�PRGHUQ� DQG�

industrial one. Another consideration that might be taken by the gov-

HUQPHQW�ZDV�WKH�ODFN�RI�OHJLVODWLRQ�ZKLFK�ZRXOG�EHQH¿W�WKH�WUDGLWLRQDO�

¿VKHUPHQ��

As explained above, there were inconsistencies of regulations on 

trawl usage in the national legislations of Indonesia, which part of them 

were also disagreed from the international resolution. It might happen 

when there is a missing step in legislation development which required 

to produce a good regulation. Based on William N. Dunn, legislation 

is a series of steps which depends on each other and follows on timely 

sequence, in which the steps described as agenda construction, legisla-

tion formulation, legislation adoption, legislation implementation, and 

legislation evaluation��. As for the case of trawl usage legislation, there 

should have been an evaluation of former regulation and how it was 

implemented. Speaking of the ideal, the government should not only 

FRQFHUQV� WR� WKH�ZHOIDUH� DQG� VRFLDO� FRQVWUDLQWV� DPRQJ� WKH� ¿VKHUPHQ��

but also put into consideration of the sustainability of the marine envi-

ronment. Ideally, a sustainable marine ecosystem will also ensure the 

VXVWDLQDEOH�ZHOIDUH�RI�WKH�¿VKHUPHQ��DV�ZHOO�DV�ZLOO�VXSSRUW�WKH�LQWHUQD-

tional resolution on environmental conservation. 

Mada University) cited on Djoko Wahyu Winarno’s PhD thesis summary, Studi Per-

buatan Pemerintah Kabupaten Banyuwangi dalam Memberikan Perlindungan Hukum 

.HSDGD�1HOD\DQ��������S����
����:LOOLDP�1��'XQQ��³Pengantar Analisis Kebijakan Publik”, ������S����
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The inconsistencies of regulation have put a legal confusion on law 

enforcement side. The other consequence is that the welfare of tradi-

WLRQDO�¿VKHUPHQ�KDV�EHHQ�SXW�LQWR�VWDNH��7KH�SHUPLVVLRQ�RI�WUDZO�XVDJH�

HQGDQJHUV�WKH�WUDGLWLRQDO�¿VKHUPHQ�VLQFH�LW�ZLOO�FDXVH�WKHP�WR�EH�XQDEOH�

WR�FDWFK�VXI¿FLHQW�DPRXQW�RI�¿VKHV�DQG�RWKHU�PDULQH�UHVRXUFHV��2Q�WKH�

RWKHU�VLGH��WKH�LQGXVWULDO�¿VKHULHV�DQG�WKH�ZHDOWK\�¿VKHUPHQ�FDQ�ZLGHO\�

exploit the ocean by their trawl. 

The confusion also felt by the authorities which had to implement 

the regulations into practice. Based on the data collected on previ-

RXV�VWXG\� LQ������� WKHUH�ZHUH�DOVR�SUREOHPV�IDFHG�E\� WKH�DXWKRULWLHV�

in North Sumatera Province in implementing the regulations on trawl 

usage prohibition. It was understood that there was a doubt that the 

UHJXODWLRQ�ZRXOG�VDYH�WKH�HQYLURQPHQW�ZLWKRXW�LQWHUIHULQJ�WKH�¿VKHU-

men welfare. Below is the summary of the discussions with the local 

government. 

A. DISCUSSION WITH THE MARINE AND FISHERIES OFFICE 

OF NORTH SUMATERA PROVINCE 

Source of data: Mr. Robert Napitupulu (Chief of Fisheries Section 

RQ�WKH�0DULQH�DQG�)LVKHULHV�RI¿FH��

There are several problems in implementation of the trawl usage 

SURKLELWLRQ�UHJXODWLRQ��7KHUH�DOVR�REMHFWLRQ�IURP�WKH�WUDGLWLRQDO�¿VKHU-

men regarding the regulations, because of their decreased yield. The 

SURKLELWLRQ�LQ�WUDZO�XVDJH�KDV�SXW�WKH�¿VKHUPHQ�LQWR�GLI¿FXOWLHV��7KH\�

had opportunity to exploit the marine resources by operating simple and 

HQYLURQPHQWDO�IULHQGO\�¿VKLQJ�JHDUV��%XW�WKH�FRQVHTXHQFHV�ZHUH�WKH\�

FRXOG�QRW�\LHOG�WKH�¿VKHV�RSWLPDOO\��,W�ZDV�EHFDXVH�VRPH�ELJ�¿VKHULHV�

management were able to use trawl and harvest much more from the 

RFHDQ��,W�WKHQ�FDXVHG�D�GHFUHDVH�RQ�WKHLU�LQFRPH�DV�¿VKHUPHQ��ZKLFK�

later would impact on the increase of poverty amongst the community. 

,W�ZDV�IHOW�WKDW�WKHUH�ZDV�D�GRXEOH�VWDQGDUG�LQ�WUHDWLQJ�WKH�¿VKHUPHQ��

RQH�WR�WUDGLWLRQDO�¿VKHUPHQ�DQG�RWKHU�WR�WKH�ELJ�¿VKHULHV�LQGXVWULHV��7KH�

overlapping regulations also bring confusion to the law enforcers and 

authorities. 

7KH�WUDGLWLRQDO�¿VKHUPHQ�ZHUH�FRQIXVHG�DERXW�WKH�OHJDO�SHUPLVVLRQ�

of trawl usage which has various time limits, so that they complained. 
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7KH�WUDGLWLRQDO�¿VKHUPHQ�WKRXJKW�WKDW�WKHUH�ZRXOG�EH�OHVVHU�SUREOHPV�

LI�WUDZO�ZDV�XVHG�VWULFWO\�IRU�¿VKHU\�RQO\��6R��SUREDEO\�WKHUH�ZDV�D�QHHG�

to reconsider whether the generalization of trawl function is appropri-

ate. Regarding the changing authority from the local government to the 

SURYLQFLDO�JRYHUQPHQW��WKH�0DULQH�DQG�)LVKHULHV�2I¿FH�KDV�VHQW�OHWWHUV�

for coordination. They believe that the shifting authorities will be man-

aged well by setting the z-zone. 

B. DISCUSSION WITH THE LEGAL BUREAU OF NORTH SU-

MATERA PROVINCE 

Source of data: Mr. H.M. Hatta Siregar (Chief of Law Education 

Section of the Legal Bureau of North Sumatera Province) 

The regulation of trawl usage prohibition seemed like a regulation 

ZKLFK�WRRN�VLGH��EHFDXVH�WKH�UHJXODWLRQ�RQO\�EHQH¿WHG�FHUWDLQ�JURXSV��

,W�DOVR�VXVSHFWHG�WKDW�WKH�UHJXODWLRQ�ZDV�³UHTXHVWHG´�E\�ELJ�¿VKHU\�HQ-

WHUSULVHV��7KH�GHFUHDVH�RI�WUDGLWLRQDO�¿VKHUPHQ�\LHOG�ZDV�RQH�RI�LWV�LP-

pact, which can be considered as disadvantageous. 

The task of the Legal Bureau was to provide an appropriate legal 

DFFRPSDQLPHQW�WR�WKH�0DULQH�DQG�)LVKHULHV�2I¿FH�RI�1RUWK�6XPDWHUD�

Province in facing the claim regarding the prohibition of trawl usage. It 

was considered that local regulation is important after the issue of Min-

ister Regulation on trawl usage prohibition. Marine and Fisheries Of-

¿FH�VKRXOG�LQLWLDWH�WKH�ORFDO�UHJXODWLRQ�ZLWK�FRQVWUXFWLYH�FROODERUDWLRQ�

DPRQJ� UHODWLQJ�RI¿FHV��7KH�/HJDO�EXUHDX�ZLOO� WDNH� WKH� UHVSRQVLELOLW\�

on the documentation system of the local regulation. The Legal bureau 

DOVR�JDYH�LQIRUPDWLRQ�WKDW�UHFHQWO\�WKH�DXWKRULW\�RI�¿VKHULHV�PDQDJH-

ment had changed from local (city or regency) to the provincial govern-

ment. They found that this change brought about disadvantage, because 

the one who understand fully and always got in touch with the condition 

RI�¿VKHULHV�LQ�D�FHUWDLQ�DUHD�ZDV�WKH�FLW\�UHJHQF\�JRYHUQPHQW�

C. DISCUSSION WITH THE ENVIRONMENT BODY OF NORTH 

SUMATERA PROVINCE 

Source of data: Bapak Teddy Supriatna

It is the duty of Environment Body to be aware and take action in 



���

Indonesian Journal of International Law

Volume 14 Number 3 April 2017

minimizing the marine environment degradation. However, it still been 

thought that it has not been done properly. It was admitted by the of-

¿FHU�WKDW�WKHUH�ZHUH�GLI¿FXOWLHV�RQ�ODZ�HQIRUFHPHQW�UHJDUGLQJ�PDULQH�

ecosystem preservation. In order to undertake those tasks, the Environ-

ment Body of North Sumatera Province provided a special technical 

unit called Unit Pelaksana Teknis (UPT) Ekologi Pesisir Pantai Timur 

(Eastern Coastal Ecology). Unfortunately, the lack of strategic plan was 

impede the effort in enhancing the management of marine environment. 

Albeit the strategic authority owned by the Environment Body, there 

was a vulnerability faced by the Body. In one side, there were legal 

aspect which needs to be enforced, and in the other side there was the 

VRFLDO�DQG�FXOWXUDO�DVSHFWV�RI�WKH�WUDGLWLRQDO�¿VKHUPHQ�ZKLFK�FDQQRW�EH�

ignored regarding the trawl usage prohibition. 

V. THE POTENTIAL ROLE OF LOCAL GOVERNMENT

The authority of Local Government (in this case is Provincial Gov-

HUQPHQW��ZDV� UHJXODWHG� E\� WKH� �����&RQVWLWXWLRQ� RI� WKH�5HSXEOLF� RI�

Indonesia. It means that an amendment of Constitution might change 

WKH�ZD\�RI�/RFDO�*RYHUQPHQW�DXWKRULWLHV��7KH�SRVW�DPHQGPHQW�RI������

Constitution granted wider authority to the Local Government, which 

then followed up by the Assembly with issue of Assembly Decree 

1XPEHU� ;9�035������ DERXW� WKH�$XWRQRP\�� 5HJXODWLRQ�� 'LYLVLRQ��

and Just Utilization of National Resources; and Balance of the National 

and Local Financing in the framework of Republic of Indonesia as well 

DV�WKH�$VVHPEO\�'HFUHH�1XPEHU�,9�035������DERXW� WKH�3ROLF\�DQG�

Management of Local Autonomy. 

7KH�$VVHPEO\�'HFUHHV�DERYH�WKHQ�IROORZHG�E\�WKH�/DZ�1XPEHU����

<HDU������DERXW�/RFDO�*RYHUQPHQW��,Q�WKH�DUWLFOH����RI�/DZ�1XPEHU�

���<HDU������RQ�/RFDO�*RYHUQPHQW�� LW�ZDV� UXOHG� WKDW� WKH�3URYLQFLDO�

*RYHUQPHQW� DXWKRULW\�ZDV� WR�PDQDJH�PDULQH� UHVRXUFHV� DQG�¿VKHULHV�

which are: 

1) Provincial government has given the authority to manage the ma-

rine resources on its territory which are exploration, exploitation, 

conservation, and management; management of marine wealth on 

crude oil and gas; administrative management; spatial management; 
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maintenance of maritime security; protection of national sovereign-

ty.

��� 7KH�SURYLQFLDO�JRYHUQPHQW�DXWKRULW\� WR�PDQDJH�PDULQH� UHVRXUFHV�

DV�IDU�DV����PLOHV�IURP�FRDVWOLQH�WR�KLJK�VHDV�RU�DUFKLSHODJLF�ZDWHUV��

LI� WKH�GLVWDQFH� OHVV� WKDQ����PLOH�DZD\�EHWZHHQ� WZR�SURYLQFH�� WKH�

marine resources management authority shared the same distance 

according to the median line between the two province regions.

Sea is the state property assumption which based on centralized 

JRYHUQPHQW�PDQDJHPHQW�KDV�LQGXFHG�H[WHUQDOLWLHV�RQ�¿VKHULHV�DFWLYLW\��

The characteristic of the externalities are16: (1) The common property 

doctrine that have effect sea to be open access there are no limitation 

RQ�¿VKLQJ�JHDU�� WKH�FHUWDLQ� WLPH�DQG�SODFH� IRU�¿VKLQJ�� WKH�DPRXQW�RI�

\LHOG��DQG�DXWKRUL]HG�¿VKHUPHQ������7KH�FHQWUDOL]HG�SROLF\�IRUPXODWLRQ�

that have effect there are no community participation. (3) The legal 

anti pluralism although there are legally binding local regulation that 

recognized a Hak Ulayat Laut that can guarantee the preservation of 

WKH�VHD��7KH�FRPPRQ�SURSHUW\�GRFWULQH�FDQ�SURYRNH�D�FRQÀLFW�DPRQJ�

¿VKHUPHQ��7R�SUHYHQW�WKH�FRQÀLFW�DPRQJ�¿VKHUPHQ��WKH�SURYLQFLDO�JRY-

ernment have to make local regulation as an implementing regulation 

IRU�7KH�0DULQH�DQG�)LVKHULHV�0LQLVWHU�5HJXODWLRQ�1XPEHU���<HDU�������

In summary, Local Government had given an extensive autonomy 

in regulating and managing its resources, not exclude the marine re-

sources for coastal province or archipelagic province. Local Govern-

ment had the rights to explore, exploit, as well as to preserve and to 

conserve its natural resources in order to reach the highest level of com-

munity welfare. It can be implied that the Local Government has the 

authority to carry out its own management for the marine resources as 

long as still in accordance to national and international regulations, and 

thoughtfully consider the sustainability of the marine resources. How-

HYHU��WKH�GLVKDUPRQ\�RI�QDWLRQDO�UHJXODWLRQ�FDPH�¿UVW�WR�EH�RYHUFRPH��

The disharmony would bring confusion to the government, the law en-

IRUFHUV��DQG�WKH�FRPPXQLW\�HVSHFLDOO\�WKH�¿VKHUPHQ��

16��6DDG�������$NKPDG�6ROLKLQ� Politik Hukum Kelautan dan Perikanan (Isu, Perma-

salahan dan Telaah Kritis Kebijakan)��������+DO����
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VI. CONCLUSION 

The implementation of national regulation on trawl usage prohibi-

tion has not achieved its best practice. There is disharmony of regula-

tion, both within the national regulations and between the national and 

international regulations. It also bring about the confusion in imple-

PHQWDWLRQ�E\�WKH�ORFDO�DXWKRULWLHV�DV�ZHOO�DV�WKH�¿VKHUPHQ�DV�WKH�PDMRU�

SOD\HU�RI�¿VKHULHV��

The disharmony of regulations and the confusion on its implementa-

tion opens an opportunity for local government potential role, especial-

ly in the provincial level. Local government had granted an extensive 

authority to manage the resources for as far as its people’s welfare. So 

it is proposed that local government can make the most of this oppor-

WXQLW\�WR�DFKLHYH�EHWWHU�ZHOIDUH�IRU�WKHLU�WUDGLWLRQDO�¿VKHUPHQ�EXW�VWLOO�

maintain the conservation of marine ecosystem based on sustainable 

marine principle. 
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